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Chapter I : Mapping the Thesis Nyameka Daniel 

1.1 Introduction to the study 

Until recently, little attention was paid to victims of crime and violence in South Africa. 

Moolman (1997) argued that within the framework of the Criminal Justice System (CJS) 

the victim is totally marginalized. Geis also maintains that the victim of crime 

experiences a number of problems with each subsystem of the CJS (Cited in Galaway and 

Hudson, 1981 ). They further argue that the CJS is mainly offender orientated and they 
t 

also claim that previously within the South African CJS, the focus was primarily placed 

on the offender of the crime, with the victim viewed as a complainant and/or witness at 

best. Not surprisingly therefore, research has pointed out that victims of crime and 

violence are often victimized twice - first by the offender and second by the insensitive 

treatment meted out by members of the criminal justice system, the health care system 

and support services (Davis and Snyman: 2005). However, with the introduction of 

democracy in South Africa in 1994, and the inclusion of the Bill of Human Rights in the 

South African Constitution (Act' 108 of 1996), the rights of victims have finally been 

recognized and accentuated in terms of legislation. 

However, in the field of criminal justice, although legislation is supposed to protect the 

rights of the potential victim, many victims, including those who have experienced the 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 1 
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act of rape feel that their interests receive very low priority from the police, courts and 

pnsons. 

Stravrou ( 1998) argued that in as far as women are concerned, they are particularly 

vulnerable to certain forms of victimization, inter-alia rape. Stravrou ( 1998) further 

argued that victimization of women is closely linked with the way they are viewed by 

their specific communities. Along the same vein Snyman ( 1996) maintains that where 

there is not much respect for women, they are regarded as "second class citizens". This 

has increased concern by feminists on t];ie way the criminal justice system responds to 

survivors of rape (Snyman: 1996). Arguably, in South Africa it would appear that 

inadequacies in the criminal justice system have created an environment where 

conviction rates for rape are low in comparison to reported cases (Robertson, 1998). 

Given this scenario, it is not surprising that the publics' confidence in the CJS is being 

eroded. 

Snyman (1996); Van Dijk (1996); Camerer; (1996) believe that it is relatively easy to 

commit an offence of rape without any severe consequences, as rape has one of the 

lowest conviction rates of all serious crimes in South Africa. As such, offenders 

frequently evade arrest and conviction and continue to intimidate their victims and the 

victims' family. Surprisingly, though Van Dijk (1996) pointed out that helping victims is 

often not seen as part of the core business of the police or prosecutor. In South Africa, the 

criminal procedure is focused on apprehending the offender rather than consoling the 

victim (Camerer, 1996). Acta Criminologica pg. 34 Snyman (1996) contends that 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 2 
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empowerment of the victim reduces secondary victimization, encourages cooperation 

with the criminal justice process, reinforces socially desirable behaviour, acts as a 

deterrent to offenders, and enhances public support for the criminal justice system. 

Similarly, Holtmann (1998) identifies the formulation of victim rights as an important 

consequence of the initiation of the Victim Empowerment Programme (VEP). He 

suggests the recognition of the right to be treated with respect and dignity, to offer 

information, to receive information, to legal advice, to protection, to restitution and to 

compensation. Van Dijk (1996) too, argued for the following provisions for crime victims 

within the criminal justice system: 

• Considerate reception by the police 

• Refe1rnl to support agencies 

• Provision of advice on preventive measures 

• The right to be notified of the outcome of the investigation or of ensuring criminal 

proceedings 

• The right to inform the court of the impact of the victimization 

• The right to receive restitution from the offender. 

Reilly (1981); Heinz (1982); Herrington (1982); Robertson (1998), maintain that in the 

absence of effective witness protection services, women often withdraw or fail to report 

cases, as they fear intimidation by the perpetrator. They further maintain that sentencing 

of rape perpetrators in South Africa tends to be lenient, which creates an impression that 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 3 
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rape is not seen as a serious crime. It is against this background that this study has been 

conceptualized and researched. 

1.2 Objectives of the study 

The study attempts to determine how rape survivors experience the South African 

Criminal Justice System. The secondary objective was to make recommendations, based 

on the findings that will empower women who had been raped, on their rights within the 

CJS as well as identify gaps within the CJS with respect to victims of rape. 

1.3 The purpose of the study 

The central purpose of the study was to generate an understanding of how the South 

African Criminal Justice System (SACJS) responded to rape survivors, and made 

recommendations on the gaps that emerged in respect of the CJS. It will also contribute to 

criminal justice system's body of knowledge and suggest possible ways to close the 

knowledge gaps that may exist. 

1.4 Critical Questions 

This study seeks to answer the following critical question: 

• How does the South African Criminal Justice System respond to rape survivors? 

• What were some of the changes rape survivors would like to see within the CJS? 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 4 
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1.5 Definition of Key Concepts 

1.5.1 Rape 

Rape is the unlawful sexual intercourse with a woman, with the use of violence and 

without the woman's consent. Rape falls under the classification of "violent crimes" 

Cloete and Stevens (1994). Wade (2000) provides a broader definition for rape which 

means "any sexual act without the free consent of the participants." The author further 

describes it as "any act which culminates in an act or acts of unwelcome penetration of 

the mouth, anus or vagina of either gender by either gender." According to South African 

Law, rape means "a man having unlawful, intentional sexual intercourse with a woman 

without her consent. Sexual intercourse presupposes penetration of the female organ by 

the male penis" (South African Sexual Offences Bill, 2003). 

1.5.2 Crime 

According to Criminal Law, cnme is defined as an act punishable by law; usually 

considered an evil act. Such an act must be harmful, anti-social, immoral and punishable 

by people in authority, Van der Walt (1977). 

De Wet and Swanepoel define cnme as an act which is punishable by law and 

punishment is the suffering which is administered to the perpetrator by the state, because 

he or she has committed the crime" (De Wet and Swanepoel, 1985). Therefore, crime is a 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 5 
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violation of the law, for which the state may impose punishment (Gardiner and Lansdown 

cited by Cloete and Stevens (2004). 

1.5.3 Victim 

The Oxford Dictionary (2004) refers to a victim as "a living creature killed and offered as 

a sacrifice to some deity or supernatural power". The second, criminological definition 

more relevant to the study, refers to "a person who is put to death or subjected to torture 

by another; or one who suffers severely in body or property, through cruel or oppressive 

treatment" (Oxford Dictionary, 2004). The victim therefore becomes the person against 

whom the criminal act is perpetrated. 

1.5.4 Victimization 

Victimization is the process by which the victim innocently - whether through negligence 

or by intent - exposes himself or herself to the criminal's negligent or intentional 

wrongful I unlawful and overt action ( or omission) which is punishable by law 

(WorldNet Dictionary). 

1.5.5 Rape victim / Survivor 

For the purpose of this study the term rape victims is used interchangeably with rape 

survivors (by reason of denoting empowerment, rather than powerlessness and 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 6 
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vulnerability). Many victims felt that defining themselves as victims has negative 

connotations, and chose instead to define themselves as survivors. This is a very personal 

choice that can only be made by the victimized person. It also remains to be seen whether 

this terminology for victims of crime will endure (Pithey, 1999). 

1.5.6 Criminal Justice System 

The criminal justice system refers to those institutions that work with the criminal 

through out the justice system. In other words, it refers to the operations of the police, the 
\ 

courts and the Department of Correctional Services. These operations c~-mmence the 

moment that a crime is reported to the police, and are concluded when a prisoner is 

firially released from prison. This includes the investigation of the crime, the tracing and 

arresting of a criminal (police), the prosecution, trial and pronouncing of sentence 

(courts) and the detention, treatment and release of prisoners (Correctional Services) 

(Cloete and Stevens, 2004). 

1.6 Rationale for the study 

In South Africa rape is currently defined as "the unlawful and intentional . sexual 

intercourse with a female without her consent". Even with this very limited definition, 

research indicates that 14 7 women are being raped on a daily basis in South Africa 

(NICRO). 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 7 
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In South Africa, rape appears to be the only crime where general citizens judge the 

offence of the victim instead of the offender. Myths and stereotypes still dominate views 

on rape in South Africa, and police and other key role players in the criminal justice 

system often treat reported rapes with skepticism. As a result, Rape Crisis Centres' firmly 

believe that many survivors do not report rape incidents because of the fear of disbelief, 

the stigma attached to the crime ofrape, and the fear of intimidation by the perpetrator(s). 

This leaves a large number of survivors with no access to justice or future safety. And, 

even if the survivor chooses to proceed through the system - knowing there is only a 7% 

conviction rate, she is likely to be subjected to severe secondary victimization by the 

system itself (Rape Crisis Centre, Cape Town). 

If there is one word that describes how the criminal justice treats victims of crime and 

witnesses to crime, it is "badly'' (Reilly, 1981 ). It is for these reasons that the study 

attempts to capture the voices of those who have first hand experience with the criminal 

justice system, especially since there is a paucity of studies that have captured the voices 

of the rape survivors within this context. 

1.7 The Research Site and Participants 

The respondents were contacted through the Rape Crisis Centre (RCC), in Port Elizabeth, 

Eastern Cape Province. Contacts and arrangements to obtain 50 participants for the study 

were made with the Director of the centre. This was to ensure the availability of willing 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 8 
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participants. This also assisted the researcher in initiating trusting relationships with the 

respondents (Hammersley, 1993). The sample comprised females between 15 - 45 years. 

At the time of the study RCC had 50 clients whom they were counseling. Upon consent, 

all 50 clients agreed to participate in the study. 

The Rape Crisis Centre (RCC) is a non-governmental organization established in 1992, to 

ensure that services to rape survivors are provided seven days a week, on a 24 hour-

basis. The core function of the organization is to provide counseling to rape survivors and 

their immediate family members. Court preparations for rape survivors and witnesses are 

part of the support services that are available to rape survivors in the Port Elizabeth 

Magistrates' Court before testifying. In the Court Preparation Project ( established in 

January 2005) relationships between the prosecutors, the Family Violence, Child 

Protection and Sexual Offences Unit (FCS) of the South African Police Services (SAPS) 

and magistrates have been established to ensure that survivors receive court preparation 

(Pre Trial) before appearing in the court. RCC has helped to set up consultation meetings 

between the prosecutor and the survivors to discuss cases before trial. RCC prepares· the 

survivor and the witnesses by ensuring that they have perused their statements; 

familiarize survivors with the court setting, and the various role players they can expect 

on the day of trial. They also ensure that witnesses are confident and reliable. They liaise 

with the detective as~igned to investigate the case on behalf of the survivor, to keep them 

inf01med on the progress of the investigation. 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 9 
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1.8 Ethical Considerations 

Social research has ethics that the researcher had to consider when conducting this 

research. In this study, the following ethical issues were considered: 

1.8.1 Gaining Access 

· Gaining access to rape survivors was extremely challenging. Initially, the plan was to 

access respondents in the Nkonkobe Municipality, since it is a rural area. But the 

survivors proved not to be reliable as they promised to make themselves available, and at 

the last moment withdrew from the proposed meeting. This was understandable given the 

extremely sensitive nature of rape. Alternatively, respondents were accessed through 

Masimanyane Women Support Centre, an NGO supporting women victims of sexual 

abuse and domestic violence, based in East London. This too, did not prove successful 

after numerous· attempts to secure meetings with the management failed. Consequently, 

the research was conducted and completed in P. E. Rape Crisis Centre. 

1.8.2 Informed consent 

Informed consent entails making the subject fully aware of the purpose of the study, its 

possible dangers and the credentials of the researcher. The consent should be voluntary 

and informed to ensure that the participants' rights are respected, and to promote 

willingness to share information honestly (Hagan, 1997). In this particular study, verbal 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. IO 
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consent was sought via the Rape Crisis Director. Before commencmg with data 

collection, all respondents were informed of the nature and objectives of the research, and 

were requested individually whether they wanted to form part of the study. All 50 

respondents agreed to participate. With regards to the focus group discussions, the 

moderator asked the respondents if they were comfortable . with tape recording of 

sessions, and they had no objections. They were also informed that if at anytime, any one 

felt uncomfortable about the session, or the questions being asked, they were free to 

withdraw from the sessions. 

1.8.3 Anonymity and confidentiality 

Singleton (1988) suggested that "the right to privacy is the individual's right to decide 

when, where, to whom, and to what extent his or her attitudes, beliefs and behavior will 

be revealed". In this study, all respondents were given assurance that their names would 

not be revealed to anyone and that all information produced was for the purpose of the 

study only. They were also assured of anonymity and confidentiality. 

1.9 Outline of Chapters 

Chapter 1 has provided an introduction and background to the study. It described the 

objectives, aims of the study and rationale for undertaking the study. It also posed the 

critical questions, and described the research site of the study. Chapter 2 provided a 

literature review on the victims of rape. It also explained the theoretical framework that 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 11 
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guides the study. Chapter 3 described the research methodology employed and the data 

collection methods. It also details how the data is transcribed and analyzed. Chapter 4 

presents the analysis and findings of the study. Chapter 5 provides the conclusions and 

recommendations of the study. 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 12 
University of Fort Hare, South Africa 2009 



Chapter 2: Literature Review Nyameka Daniel 

2.1 Introduction 

The primary aim of this research study is to understand how rape survivors experience 

the criminal justice system. This chapter examines concepts of rape as well as related 

literature by different scholars. It focuses on the policies of rape, theories of rape through 

a feminist lens, and the lifestyle exposure model of personal victimization. This chapter 

specifically examines legislation and policies that have attempted to protect victims of 

interpersonal crime, including the Constitution (Act 108 of 1996), and the Sexual 

Offences Bill as amended in 2003. 

2.2 National Policy Documents 

2.2.1 The South African Constitution 

On April 27, 1994, the first day of the election that installed the government of national 

unity, a new "interim" constitution came into effect which for the first time gave South 

Africans the protection of a justicable bill of rights. Chapter 3 of the interim Constitution 

sets out a list of fundamental rights. Section 8 explicitly states that: 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 13 
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Every person shall have a right to equality before the law and equal protection of 

the law (South African Constitution, Act 108 of 1996). 

The South African Constitution (Act 108 of 1996) is unique in its inclusion of the right to 

freedom from all forms of violence, whether from public or private sources (Section 

12(1) (c)), include·s the right to freedom and security of the person. Both the specific 

inclusion of this right and the inclusion of "private" violence, have been seen as 

significant in extending the right to freedom and security of persons beyond a "due 

process" guarantee against arbitrary arrest and detention to a more substantial guarantee 

(Combrinck, 2001). 

Other important rights in the constitution include the rights to dignity and equality, and in 

particular, the guarantee that "everyone is equal before the law and has the right to equal 

protection and benefit of the law" (Section 9 (1) of the Constitution) (South African 

Constitution (Act 108 of 1996)). This right has been elaborated by Davis and Snyman in 

2003 and in the Promotion of Equality and Prevention of Unfair Discrimination Act (Act 

4 of 2000), which among other things, prohibits various forms of racial and gender-based 

violence. These acts provide for victims to seek recourse, where they have experienced 

such victimization through an Equality Court established under the Act (Section 20). 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 14 
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2.2.2 The Criminal Justice Response to Sexual Offences Bill 

In 2002 the South African Law Reform Commission released its final report on sexual 

offences, which included a comprehensive Sexual Offences Bill. In August 2003, the 

Justice Portfolio Committee was briefed by the South African Law Reform Commission 

on the proposed Sexual Offences Bill, and a cabinet debate was held on the contents of 

the Bill. 

Both international (Adler, 1987; Estrich, 1987; Gregory & Lee, 1999) and local research 

(Artz, 1998; Stanton et al., 1997; Barclay & Combrinck, 2002; Combrinck & Skepu, 

2003), as well as intervention programmes with sexual assault survivors, have produced 

considerable empirically based evidence of the poor treatment or rape victims by criminal 

justice systems worldwide. These studies of the treatment of victims of sexual violence 

have demonstrated that the management of rape cases by the police, the prosecuting 

authorities and the judiciary has, in some cases, had the adverse effect of systematically 

limiting the rights of rape victims, and of neglecting basic support and protection services 

for these victims, before and during trials. In response to this criticism of treatment of 

rape complainants by the criminal justice system, significant legal and procedural. 

changes were introduced in many countries during the 1980s. These legal changes were 

broadly aimed at redrafting inadequate laws on rape, addressing inconsistent treatment of 

rape survivors, improving survivor experiences of police investigations and establishing 

better rape victim examination facilities (Goldberg-Ambrose, 1992). 

Masters Thesis: Exploring the Rape Survivor's experiences of the South African Criminal Justice System. 15 
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2.3 Victim Support Services. 

2.3.1 National Crime Prevention Strategy 

Van Dijk; ( 1996) and Snyman ( 1996} recognize that there are a number of national 

strategies and programmes which relate to rape, and the rights of rape victims. A key 

policy document in South Africa is the National Crime Prevention Strategy (which 

includes the development of a Victim Empowerment Programme, as one of its four 

pillars). The South African Government launched the National Crime Prevention Strategy 

in 1996 as one of the six pillars of the National Growth and Development Strategy. This 

strategy draws together key role players in government ( e.g. Correctional Services, 

Defence, Intelligence, Justice, Safety and Security and Welfare), to restructure the 

criminal justice system and develop crime prevention strategies which would address the 

ro~t causes of crime (Interdepartmental Strategy Team, 1996). 

One of the primary aims of the strategy was to create a paradigm shift in how crime was 

perceived and addressed (Interdepartmental Strategy Team, 1996) by the state. Although 

this strategy did not make the link, it did utilize the principles of the public health 

approach, and in so doing brought South Africa in line with international trends in terms 

of how to address crime and violence (Nel and Kruger, 1999). One of the principal 

proposals of the National Crime Prevention Strategy was to re-engineer the criminal 

justice system to provide an efficient and legitimate criminal justice system, as the 

foundation for crime prevention, law enforcement and the protection of human rights. 

This strategy, inter-alia, sets out roles for all three spheres of government, namely 
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national, provincial and local in their response to victims of crime (Davis and Snyman, 

2005). 

2.3.2 Victim Empowerment Programme 

The Victim Empowerment Programme advocates the establishment of a victim centered 

and restorative criminal justice system, and acknowledges that victimization lies at the 

heart of much retributive crime. The absence of means of victim aid and empowerment, 

plays an important role in the cyclical nature of violence and crime in South Africa. 

While victim aid _is often regarded as remedial, rather than preventive, in dealing with 

crime, if untreated, victims frequently become perpetrators of either retributive violence, 

or violence displaced in the home sphere (Interdepartmental Strategy Team, 1996). 

The Victim Empowerment Programme envisaged that The National Victim 

Empowerment Reference Management Committee would provide strategic direction, and 

coordinate and manage the implementation of the programme. The functions of the 

National Victim Empowerment Programme Reference and Management Committee 

include, but are not limited to the following: 

• To formulate policies for victim empowerment 

• To advise Parliament of changes that should be made to legislation to improve the 

position of the victims. 

• To develop a programme for the extension of victim-offender mediation, victim 

compensation and restitution. 
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• To encourage the training of all service providers. 

• To develop systems for the evaluation of customer satisfaction in relation to the 

victims' experience of the police and justice depai1ment (Victim Empowerment 

Interim Steering Committee, 1997; Snyman, 1992). 

Within each provmce, Victim Empowerment Programme provincial forums were 

established with representatives from relevant provincial government departments and 

from all the organizations in the province that provided services to victims of crime and 

violence. Its intention was to recognize and honour the rights of victims, and in the case 

of this research, the rights of rape victims (Davis and Snyman, 2005). 

2.4 International Response to Women as Victims of Crime 

Internationally, there are various legislations and policies that protect and recognize the 

rights of women as citizens, and as victims of crime. Among these International Treaties 

are: The Convention on the Elimination of All Forms of Discrimination against Women 

(CEDA W), Declaration on the Elimination of Violence against Women and Beijing 

Declaration and Platform for action. 

2.5 Why is rape different from other violent offences? 

Rape in South Africa is currently defined, in terms of the common law, as "intentional 

and unlawful sexual intercourse with a woman without her consent" (Burchell & Milton, 
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1997). As such, the crime of rape only occurs where there is penetration (however 

slightly) of the victim's vagina by the perpetrator's penis. It follows that only a man can 

penetrate a woman and only a woman can be a victim of this crime. That the alleged 

victim did not consent to sexual intercourse, must be proven by the prosecution beyond a 

reasonable doubt. As currently defined, rape therefore excludes same sex violations, oral 

genital violations and penetration ofthe vagina by objects other than the penis. 

Pithey, Naylor, Artz, Combrinck (1999) argue that rape is a crime that is not comparable 

to any other form of violent crimes. It is a crime that affects all women, their sense of 

safety, and their physical and emotional/ psychological integrity. Rape, and the fear of 

rape, restricts women's mobility and freedom of movement. Unlike other crimes against 

the person, rape not only violates women's physical safety, but their sexual and 

psychological integrity. It is a violation that is not only marked by violence, but by a form 

of sexual terrorism. "The act of rape is invasive, dehumanizing, and humiliating. It is a 

crime that is akin to torture," (Artz, 1999). The boundary of the body itself is broken by 

force and intimidation, a chaotic but choreographed violence. The use of force, violence 

and subordination are characteristics to the act of rape. The consequences for the rape 

victim are severe and life-long, and include the loss of the ability to trust, of freedom and 

identity. For the rape victim, restitution is never fully realized even if the offender is 

brought to justice (Combrinck, 2001). Rape victims, unlike other victims of crime, are 

not venerated for their bravery in coming forward with their experiences. Instead they are 

ignored, dismissed, questioned and shamed by the very people meant to support them, 
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their families, communities, the criminal justice system and civil society in general 

(Naylor, 1999). 

2.6 The South African Criminal Justice System and Rape Survivors 

Within the South African context, media reports as well as research data has revealed that 

the criminal justice system is one branch of government that comes under scathing attack 

from all political quarters. Conservatives, liberals, radicals, law-and-order advocates, 

civil libertarians, civil rights activists, and feminists all find fault with its rules and 

procedures. Even officials who run its agencies and shape its daily operations have joined 

the chorus of critics calling for change over the past few decades. The consensus among 

the experts, is that the criminal justice system does not measure up to expectations. It 

fails to deliver what it promised. It does not meet the needs and wants of victims as its 

clients, or consumers, of its services. Law enforcement agencies are at the intake end of 

the legal system, and are the criminal justice professionals that victims first encounter. 

Police officers could rush to help the victim and provide whatever physical and 

psychological first aid might be needed (Davis and Snyman, 2003). 

The South African criminal justice system is ostensibly adversarial in nature (Pithey et. 

al., 1999). Criminal trials are viewed as two sided battles between the state - represented 

by the public prosecutor - and the accused, who has a right to legal representation. The 

judge or magistrate in the criminal trial acts as an impartial umpire who decides upon the 

guilt or innocence of the accused, once all the evidence has been adduced by both sides. 
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The prosecutors' primary function is to assist the court in arriving at a just verdict and, in 

the event of a conviction, a fair sentence based upon the evidence presented. The position 

of the prosecutor differs from that of the defense counsel in the sense that the latter is 

representing a particular client, whose interests are predominant in determining the nature 

of counsel's ethical obligations. There is, for instance, no reciprocal duty on defense 

counsel to disclose evidence which could potentially be favorable to the prosecution 

(Artz, 1999). 

In South Africa, rape is seen as a crime against the state and not against the rape victim. 

The effect of this, is that the survivor in a rape case is no more than a state witness. She 

is, together with any other witnesses that the prosecution may call to assist the state in 

proving its case beyond a reasonable doubt, and is only part of a chain of evidence. The 

reality is that rape victims experience the rape and subsequent criminal trial as intensely 

personal (Combrinck et. al., 1999). Rape victims often refer to the incident as my rape, to 

the perpetrator as my rapist, and to the criminal trial as my case. This contradicts the 

understanding ( dictated by the rules governing the operation of the criminal justice 

system) that she is not a party to the criminal trial (Artz, 1999). 

The conviction rate for rape trials in South Africa is particularly low (Robertson, 1998). 

South Africa is grappling with one of the highest incidents of rape in the world, with 

statistics showing a conviction rate of only 1 in 9 (News24, 2006). One of the major 

difficulties in securing a conviction in a rape trial, is that state evidence frequently 

depends on the evidence of a single witness, i.e. the survivor. It is therefore imperative to 
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ensure that this evidence is placed before court in the best form possible. However, there 

are at present several factors which prevent the evidence of the survivor reaching the 

court in optimum form. Naylor, (1999), continues to argue that the interests of justice in 

securing the conviction of perpetrators of rape require measures to address difficulties 

experienced by survivors during the trial. Pithey et. al. (1999) caution, however, that the 

interests of justice extend beyond the boundaries of the criminal trial - where an accused, 

for example, violates bail conditions by further intimidating or assaulting the victim. 

These interests are also severely prejudiced by the effect which such intimidation or 

further violence, may have on the ability or willingness of the victim to participate in the 

criminal trial as well as on the quality of evidence. These factors are briefly discussed 

with specific reference to events preceding and during the trial (Naylor, 1999). 

2.6.1 Before the Criminal Trial 

Perusal of literature suggests that, the time period from when the rape is reported to the 

police to when the matter goes to trial is often very long - it may occasionally take rape 

cases years to reach the trial stage. This length of time may have a negative effect on the 

quality of the survivor's evidence. The survivor is usually not included in the 

investigation of the matter after providing her initial statement about the rape. This 

implies that potentially useful information (for example, communication between the 

accused and the victim subsequent to the rape), is not brought to the attel;ltion of the 

prosecution, until the trial stage. Pithey et. al. (1999) argue that the victim is on her own 

in the sense that: 
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• Little if any information 1s communicated to her as to the progress of the 

investigation of the case; 

• She is not given information as to whether the accused has been granted bail; 

• She is not given information about the conditions attached to a successful bail 

application on the part of the accused. In addition, the survivor is not given 

information about crucial steps in the progress of the case, for example -

1. Her recourse if bail conditions are broken by the accused; 

2. Any other recourse she may have in law to protect herself from the 

accused if he is out on bail, in terms of the Witness Protection Act 112 of 

1998. 

3. The date ofcourt appearances of the accused; 

4. Decisions made by the Director of Public Prosecutions, or his delegated 

authority as to whether they are going to prosecute the matter or not; 

5. The date of the trial. 

They also maintain that a further significant defect in the system is the fact that survivors 

are seldom given an opportunity to meet with the prosecutor before trial, to discuss any or 

all of the following: 

• The process and procedures of the trial, who the various role players in the court 

are and what they do; 

• The structure and layout of the court room; 

• Where to go and what to do on arrival at the court on the day of the trial; 
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• The evidence the survivor will be expected to give and why (prosecutors often fail 

to explain to rape survivors why it is necessary, for example, to relate details of 

whether there was penetration of her vagina by the penis of the accused); 

• Potential differences between the police statement and the evidence that he or she 

will give in the courtroom, and what the consequences of such differences are 

likely to be; 

• The sort of questions to be expected from the defense and what the purpose of 

cross-examination is; 

• The nature of the other evidence to be presented by the prosecution (for example, 

medical evidence); 

• The likely time frames of the trial; 

• What the process will be if the accused is convicted; and 

• The survivor's role in sentencing. 

Differences between the survivor's initial police statement and her evidence in court 

present a serious difficulty that has received little attention (Combrinck, 1999). Very 

often survivors who report rape do not speak English or Afrikaans. More often than not, 

the police statement is written in English or Afrikaans. This means that the survivor's 

account of what has happened to her is translated by a police officer who is not a 

qualified translator but happens to speak both the survivor's language and English or 

Afrikaans. The survivor is then required to sign the statement written in a language she 

does not understand, swearing it to be a true reflection of what happened. Another reason 

why statements differ from what survivors report to police is that the quality of 
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statement-taking by police officers is extremely low. The version of the survivor as 

relayed to the police official taking her statement is frequently reflected inaccurately, or 

altogether omitted from the statement. This is largely because of lack of training on, and 

commitment to the issue of rape, as well as the general apathy in the South African Police 

Services. A further complicating factor is the universal use of set formulae by police 

officials to describe incidents of rape, which often contributes to the contamination of the 

survivor's version. Because of the nature and the effects of rape on women, few survivors 

identify the inadequacy of the statement, at the time of the report, as something worth 

pursuing (Combrinck, 1999). 

2.6.2 The Criminal Trial 

Pithey et. al. (1999) suggest that frequently, the true nature of the survivor's experience 

and the traumatic effects do not emerge during her testimony. This can be ascribed to a 

number of reasons: 

• Where a pre-trial meeting with the prosecutor does take place, due to staff 

shortages and a high level of staff turnover, the prosecutor who appears for the 

State during the trial may not be the same as the one who did the interview; 

• As a result of the lack of understanding and insensitivity to rape survivors and the 

limited space in most courts, many rape survivors often wait to testify in the 

corridors of the criminal courts where the accused, together with his supporters, 

also wait - leading to intimidation, and a great deal of distress on the part of the 

survivor; 
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• The rape survivor is then expected testify in a court room full of strangers who do 

very little to allay her fears. It is possible that at this stage, the only person she 

may actually recognize is the accused. She is required to tell these strangers about 

the most intimate, traumatic event in her life in graphic detail, without any 

explanation as to why she is being asked such questions. 

• Her testimony is limited to answering questions she is asked by the prosecutor or 

defense, and thus there are often details of the rape that are omitted, simply 

because she is not asked about them. 

• She may be too ashamed to speak about such intimate matters. 

• She may be intimidated by the presence of the accused in the courtroom. 

• The questions that she is asked by the accuser's legal representative, or by the 

accused himself, are often intended to -

1. Badger her; 

2. Shame or humiliate her further; 

3. Create an impression that she is lying; or 

4. Imply that she is a morally questionable person. 

• Because of inexperience and overwhelming case loads, prosecutors are often 

under-prepared for trial, and therefore not familiar with the subject matter of the 

particular case. 

In effect therefore, there is a great possibility that the above factors significantly 

influence and jeopardize the testimony of the rape survivor. Due to the fact that she has 

been given such limited information about the trial and what is expected of her, it is of 
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little surpnse that the rape survivor's testimony 1s often unclear, contradictory and 

incomplete (Combrinck et. al., 1999). These inadequacies are explained in terms of a 

framework of a lack of credibility of the survivor (she must be lying, that's why her 

testimony doesn't really make sense), rather than by looking at other factors which may 

have influenced the quality of such testimony. As Carol Smart explains: The experience 

the victim survivor wishes to convey in court is quite incomprehensible ( except in those 

cases where her rape fits precisely with the legally acceptable definition of rape). The 

language she will use to explain her experience will be seen as flawed, and may introduce 

ambiguities which immediately imply she is guilty of consent. It would make greater 

sense, if in order to address these obstacles influencing the quality of the survivor's 

testimony, the introduction of a system where the survivor can join the criminal 

proceedings as an ancillary prosecutor, becomes necessary. 

2. 7 The Criminal Justice System's Response to Rape Survivors in Other Countries 

2.7.1 Germany 

Law in Germany is codified and is predominantly federal. The Penal Code is a revised 

version of a legal code introduced after the unification of Germany in 1871, and is 

therefore influenced by Prussian legal concepts. The system of criminal justice is derived 

from civil law, rather than common law that provides the basis for the legal systems used 

in Britain and the United States. In its modem development in Western Europe, including 

Germany, civil law incorporates ideas of non confinement punishments, work-release 

programs, and other measures aimed at rehabilitation rather than the mere isolation of a 
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