

































































































































































































































































































































































































































































































































































that today the general rule is that Article 6 paragraph 1 does apply in the field of

social insurance.”®™*

The above principle was confirmed by subsequent case law. In a case of
Schuler-Zgraggen v. Switzerland,*’® non-discrimination clause was used in
conjunction with the fair trial principle. The protection under Article 6 of the
Convention was extended to cases involving statute-based social security
benefits with a public law character. In Schuler- Zgraggen case, the Court held
that the right to an invalidity pension was an individual economic right to which
Article 6(1) applied.®™®

It is also possible that cases wit ling the right to social security
could potentially be heard througl ion of provisions relating to the

right to life, the right to private ¢ ... _ or even the prohibition against

;-

torture and other cruel, inhuman or degrading treatment or punishment.

411 Regional Instruments

4.11.1 European Social Security Framework

The majority of international instruments followed the model of the UDHR and
included the right to social security and social assistance. The development and
codification of the right to social security has been notable in the human rights
protection system under the Council of Europe.®”” The European Social Charter
of 1961 and the Revised European Social Charter of 1996 (RESC) go further

from offering a simple protection of the right to social security to providing a more

4 Ibid.

575 Judgment of 24 June 1993, Publications of the European Court of Human Rights, Series A,
No. 283.
% Quoted in Scheinin op cif note 475, 37.

&7 European Social Charter of 1961 and the Revised ESC of 1996.
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comprehensive protection. [In addition to the right to social security, it provides
for the right to social and medical assistance and the right to benefit from social

services.%™®

The Revised Charter to the European Code of Social Security of 1964 makes
reference to ILO Convention No 102.5° The Code has been amended by a
Protocol of 1964 which provides a higher level of protection and widens the
scope of the beneficiaries. The Revised Code of Social Security was adopted in
1990 and it provides for higher standards of social security and more flexibility.5%°
The European Court of Human Rights also developed the justiciability of rights to
social security through Article 1 o tocol No 1 which protect saved

contributions.

Under CESCR, states are obliged . _ ative and other measures with a
view to the progressive realization of the right to social security. This implies that
any deliberate retrogressive measures would need to be ‘fully justified by
reference to the totality of the rights provided for in the Covenant and in the
context of the full use of the maximum available resources.’®®' With regard to the
European instrument, the European Committee of Social Rights stated that
substantial gaps in social security schemes, or low level of benefits, would imply
that a state party is not complying with its obligations.saz References to ILO
Convention (in the ESC) and the European Code of Social Security (in the
Revised ESC) also establish material minimum standards for social security

benefits.

88 |bid.

79 Charter to the European Code of social Security of 1964 revised in 1990.

80  Riedel E ‘The Human Right to Social Security: Some Challenges in Riedel E (eds)
Social Security as a Human Right: Drafting a General Comment on Article 9 ICESCR
— Some Challenges (2006) 22.

681 General Comment No. 3, The nature of States parties obligations (Art.2, para.1of the
Covenant) (Fifth Session, 1990}, UN Doc. E/1991/23, para.9.

82 gee Scheinin, op cit note 475, 217.
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The right to social security in protected by Article 12 of the European Social
Charter.

Article 12 of the Revised ESC provides:

With a view to ensuring the effective exercise of the right to social security, the

Parties undertake to:

1.
2.

establish or maintain a system of social security;
maintain the social security system at a satisfactory level at least equal to that
necessary for the ratification of the European Code of Social Security;

endeavour to raise progressively the system of social security to a higher

level,

to take steps, by the c ropriate bilateral and multilateral
agreements or by other m to ensure:

(a) equal treatment with t s of the nationals of other Parties

in respect of social scuuwny ngie, micluding the retention of benefits
arising out of social security legislation, whatever movements the persons
protected may undertake between the territories of the Parties;

(b) the granting, maintenance and resumption of social security rights by
such means as the accommodation of insurances or employment periods

completed under the legisiation of each of the Parties.

While Article 12 (1) requires state parties to ‘raise progressively’ their standards,

the European Committee has noted with concern the regression of standards in
some States’ reports.®®* On the other hand, Article 13 of the RESC deals with the

right to social assistance while Article 14 guarantees the right to benefit from

social welfare services.®*

683

684

Ibid. 217.

Vandenhole W, Article 26 The Right tc Benefit from Social Securify (2007) 9.
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Figure 1: Distribution of Respondents by Age
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Figure 2 illustrates the distribution of respondents by gender. The majority of old
age beneficiaries are female, except for the age group between 81-85 years. For
the age group 85 there are no male respondents. This may be due to a high
mortality rate for males, which may indicate a lower average life expectancy for

males compared to female respondents.
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Figure 2 Distribution of respondents by gender
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In terms of marital status, the majority of old age beneficiaries are widowed.

not clear why the distinction with regard to age is made between men and
women as this would be an example of unfair discrimination. In some areas the

beneficiaries take care of themselves. However, in most areas the beneficiaries

are caregivers of other persons.
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Figure 3: Distribution of respondent’s household size by marital status
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Figure 3 above show the distribution of household size by marital status. This is
evident that there are more widows, followed by married couples and singles.

Those who are divorced or separated are disproportionately few.
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Figure 4: Distribution of Respondents by Marital Status
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Figure 4 shows the percentage of respondents by marital status. Most
respondents are widowed (5.5%), followed by married respondents (26%) and
those who are not married (18%). The last category may either be separated or
divorced (3.6%).

The old age pension in South Africa plays an important role in the lives of many
elderly persons. Figure 3 and 4 demonstrates the importance of pensions in the
economic situation of many households in the Eastern Cape. Social grants play
a very important role in various households. [t guarantees survival for many of
the households. However, one misgiving is that the money spent on food is more
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than the money spent on other items. This means that most household do not
spend the money alone, the food they consume and other expenses cater for a

number of people in a particular household.

7.4.2 Living conditions

One important feature of the South African elderly is that most of them live in
extended family households. Figure 5 presents details of the distribution of

households by marital status. Those who are widowed represent a significant

number of the households. Howe rly person lives in a household
with more than one other person. h dependence on the income of
the elderly, as each family/house! ore than what is earned. Across
all households, women and widow st dominant.

Figure 5: Distribution of respondent’s household size by marital status
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7.4.2 Health

The majority of the respondent reported that the most common health problem
was high blood pressure (26.7%), followed by tuberculosis (9.0%), asthma
(7.8%) and stroke (1%). The distributions of the high blood pressure by gender
showed that females were more affected (78.6%) than males. In the case of

stroke, r __.._ s are the least affect_ _ _roup.

Figure 8 Causes of sickness among the elderly
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During the focus group interviews it was apparent that the health care system is
not adequately responding to the needs of older persons. A number of problems

were identified, among them the non availability of nurses in the clinics. In areas
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Figure 9 Monthly expenses of the respondents (elderly) by gender
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This shows that not only do they spend more than what they get, they do not, as
a consequence, save. This also shows that females have more burdens than
males. Part of the expenditure is not just for food but also for paying school fees.
With the high number of orphans and other vulnerable children in the area, and
due to parents who have passed on or are too sick to be economically active, the
responsibility to care children has shifted to grandmothers and grandfathers.
Ironically, this is the time when due to old age, grandparents would need most

the care of their children and grand children.
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7.4.6 Department of Social Development and SASSA

Interviews were conducted with officials of the Department of Social
Development, the National Manager SASSA (Pretoria), District Manager (East
London). Questionnaires were distributed to a number of officials of SASSA in
Middledrift, Fort Beaufort and Alice. According to statistics from the regional
office in East London, the total number of recipients of grants in 2008-2009 is
380 700.

Juring the interviews in the Eastern Cape, it was revealed that some of the

problems that persist in the proy 2 lack of cooperation within the
government departments and la ture for communication. Some
offices suffer capacity constraints sular the Middledrift office. The
officials interviewed at the Middie there is a shortage of personnel

in their office while at the same time they have to service many villages almost
up to the adjoining town of King Williamstown. The wide geographical area of
Nkonkobe Municipality coupled with its rugged terrain poses a challenge to the
Municipality in respect to social service delivery.

7.4.7 Scope for supplementing the grant

It was apparent that there is very limited scope within the system to supplement
the old age grant. Children and grandchildren receive child support grants.
However, there have been increases of the grants in the past years. The largest
increase occurred in 2008 because it was increased twice in the same year,
namely in April and December. There are no immediate plans for these grants to
be phased out, neither is it apparent that the government has other alternatives.
A constant dependence has been created and the burden will largely be met by
the tax-payers’ money. According to the budget speech, the amount of social

grants paid out of the general revenue is around 3.3 % of the Gross Domestic
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Product (GDP) and over 15% of non-interest government expenditure.”® Thus
social assistance programme will continue to provide minimum benefits for many

years t0 come.

7.5 Social security reforms

The most important innovation that took place recently is the extension of Child
Support Grant first from 14 to 15 year; and currently to 18 years. Another reform
is the gradual phasing down of the qualifying age for men to 60 years from 2010.
The qualifying age for men was il 2008; and 61-62 from April
2009. However, the governme ng raising the means test for

disability and old age grants respe

The graphical representation below displays the actual number of Old Age
beneficiaries that are paid from the system between the periods April 2006 to
September 2002. The Table below shows the growth rate of grant recipients in
the Eastern Cape during the same period. The most significant growth occurred
in the period April 2008 to March 2009, and April to September 2009 compared
to the same months in 2006 to 2007.

%55 bid.
088 National Treasury ‘Budget 2008: Briefing for the Joint Budget Committee’ 22 February 2008.
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