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They are necessary to ensure that products which receive preferential
treatment de facto originate in a partner country. This is a difficult task. In certain cases it is
necessary to calculate the share of the value added to a certain product in the RTA member
state. If the value added falls below, for example, 50% of the total value, the product does not
qualify as having been produced within the preferential area and is therefore not eligible for
preferential treatment. Now imagine a country which is a member of 10 RTAs with different

RoOs, and the complexity becomes obvious.'®’ Critics argue that RoOs are distorting and

blatantly discriminatory and their overall impact on business is unclear.'®® In addition, RoOs

complicate the production process since interested in receiving preferential
treatment must tailor the product for di to be able to benefit from low/no
tariffs.'®

Crawford and Fiorentino argu t, developing copntries in the third world may suffer from
niversity of Fort Hare

the widespread use of RTAs.'” Thigahenithdfacellenahe web of several overlapping

RTAs is considerably more complex and challenging than the multilateral agreement
concluded at the WTO.!”! Developing countries have comparably smaller administrative
budgets rendering successful negotiations and/or a successful utilization process difficult due

to the lack of resources. This may have particular resonance in RTAs concluded between

1% Dynefors-Halberg A legal and Political view on Regional Trade Agreements in the GATT/WTO (LLM
EE-FSiS’ Gothenburg, 2007). Available http://gupea.ub.gu.se/dspace/bitstream/2077/9873 (accessed 03/04/08).
Ibid.
18 Schott “The Future of the Multilateral Trading System in a Multi Polar World”. Available at
http://www.iie.com (accessed 31/08/08).
' Ibid.
1" Crawford and Fiorentino “The Changing Landscape of Trade Agreements” Discussion Paper No 8 2005.
Available at http://www.wto.org (accessed 18/04/08). For a comprehensive analysis of the GATT/WTO’s legal
relationship with developing countries see Hudec “Developing Countries in the GATT/WTO System”.
Available at http://local.law.umn.edu/uploads/images/54 16/wto-trachtman.pdf (accessed 25/02/09).
' In a paper prepared by the ACP Group of countries, it was submitted that the existing GATT Article XXIV
provisions do not take in to account the developmental aspects of RTAs entered in to between developed and
developing countries; that is, countries with significant differences in levels of development, productive and
export capacities and competitiveness. This they argue is due to the fact that Article XXIV was negotiated at a
time in history when there existed very few if any North-South RTAs. See Submission on Regional Trade
Agreements, Paper prepared by the ACP Group of States “Developmental Aspects of Regional Trade
Agreements and Special and Differential Treatment in WTO Rules: GATT 1994 Article XXIV and the Enabling
Clause, TN/RL/W/155, 28 April 2004. Available at www.wto.org (accessed 09/12/08).
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e The degree to which a provision’s context is relevant and the weight to be given to its
contextual element will differ from case to case and may depend, infer alia, on the
relationship between the provision being interpreted and the provision relied upon as

context.42

The object and purpose of GATT article XXIV is stated in paragraph 4 of the Article as well

as in the Understanding on the Interpretation of Article XXIV of the GATT:

“The contracting parties recognize the desirability of increasing freedom of trade by the development,
through voluntary agreements, of closer integration between the economies of the countries parties to
such agreements. They also recognize that the nurmnce nf 2 enictoms union or of a free-trade area should
be to facilitate trade between the const ot to raise barriers to the trade of other
contracting parties with such territories”

This statement on the one hand express.. v..t,proach of the GATT towards the
existence and proliferation of @%%f@ﬁgp&lﬁ Pﬁdffx}lleﬁjeéthe two-edged character
of RTAs by emphasizing the purpose¢ sirch agreenients shiottd have in order to fit with the
multilateral trading system.** { 1ce it can not be denied that RTAs will continue to be an
important feature of the world trading system, it is submitted that the above statement is a
sound assessment of the analysis of paragraph 4 in the sense that it paves the way for RTAs

to co-exist wit if not reinforce the multilateral trade system.*

Paragraph 4 is supported by the statement in the preamble of the Understanding on the

Interpretation of Article XXIV of the GATT that:

“Members,

*2 United States-Tax Treatment for “Foreign Sales Corporations” (US-FSC) WT/DS108/R 8 October 1999 para
7.90.

* Article XXIV: 4 of the GATT.

* Herrmann “Bilateral and Regional Trade Agreements as a Challenge to the Multilateral Trading System” EUI
Working Paper (2008/09) 6.

% According to Roessler, there is no RTA with the exception of the European Communities that covers all
subject matters resulting from the Uruguay Round. Under these circumstances it no longer seems justifiable to
conceive all RTAs as legal instruments designed to replace the GATT system in relations between the member
countries. Given the legal complexit that arise from the co-existence of RTAs and the GATT legal system it
seems more necessary to expressly regulate RTAs in their relation with the GATT system. See Roessler 319.
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previous working groups had reviewed earlier Lomé Conventions.*® Citing in support an

earlier and unadopted panel report, the EEC argued in the present instance that;

"The legal certainty with respect to international contractual relations duly notified to the GATT would
be severely affected, if many years after the coming into effect of an international convention which
was examined by the apprc ate GATT bodies, its conformity with the general agreement could be
questioned anew".*’

Accorc 1g to the EEC, this re-examination of well-established practice would breach the
legitimate expectations of the parties to be able to maintain their trade agreements without

modification.** The EEC contended that, contrary to the allegations of the complaining

parties, the Lomé IV Convention, like its -~ '~~~ -~~~ -~ ~~"ntions, created a free trade area in
the sense of Article XXIV:5(b) and 8(1 ction with Part IV of the GATT
(especially Article XXXVI:8).*' The EE :lied on the legal effect of Article

XXIV: 7(b). The position taken was thau uvc of the Article permits a free trade
agreement with its notified feftijgg pfeﬁiwn@@eﬁ‘@ﬁlp{%ﬁae from later challenge as
long as a recommendation to modify Ttthad been addressed to the parties to the agreement.*?
Relying upon the First Lomé Convention working group review report* the EEC emphasised
that the Lomé IV Convention complied with the obligation to eliminate duties and other

restrictive regt itions of commerce with respect to substantially all the trade with the ACP

*® Ibid.

* Ibid

* The EEC underlined that the preferential systems between the United Kingdom and its dependent territories,
as well as between France and its de 1dent territories were originally covered by Article I: 2 in combination
with Annexes A and B of the GATT. Upon accession to the EEC, these preferences were still covered by Article
XXIV: 9 at least as long as the other member states were able, under the transitional arrangements, to collect the
difference between the preferential rate and the ordinary rate at the internal border. The EEC did not claim that
this coverage which followed from explicit provisions contained in Article I: 2, Article XXIV: 9 and Annexes A
and B of the GATT, continued on the same basis after the extension of the preferential treatment to the whole
territory of the EEC (as far as tariffs were concerned). A customs union only had an outer customs limit and
member states were, therefore, not equipped to collect duty differentials at internal borders. It was, thus not
possible even from a purely technical point of view to continue the preferential treatment without jeopardizing
the functioning of the EEC as a customs union. It should be clear, however, that the preferential treatment of
products originating in ACP countries by the EEC was at the core of the Lomé IV Convention and its
predecessor convention as it was the basis for the free trade area created between the ACP countries and the
EEC. See WT/DS32/R paras 216-217.

* Ibid

 Ibid,

“ BISD 23S/46 (15 July 1976) para 4.
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which had been considered to include benefits denied due to changes in competitive

opportunities.”’

5.3.1.3 Panel Findings
As to the issue whether the /TO dispute settlement procedures could be invoked to
challenge a measure adopted on 1e occasion of the formation of a customs union, the panel

noted paragraph 12 of the Understanding on the Interpretation of Article XXIV of the GATT

1994 which states that:
"The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute
Settlement Understanding may be invol » matters arising from the application of
those provisions of Article XXIV relat 5, free trade areas or interim agreement
78

leading to the formation of a customs un

For the Panel this confirmed that it coul.. . 'O compatibility of one or several

.« . . v .
measures "arising from" Amcte]fﬁ{aé f&iﬁfoéfgpmtl"fﬁfﬁéquenﬂy’ the wording of

paragraph 12 indicated that although the rhght ¢f“WCEYMembers to form regional trade
arrangements was "an integral part" of the set of multilateral disciplines of the GATT and
now the WTO"’, the DSU procedures could be used to obtain a ruling by a Panel on the WTO
compatibility of any matters arising from such regional trade arrangements. The term "any
matters" clearly included specific measures adopted on the occasion of the formation of a

customs union or within the ambit of a customs union.®® Thus:

“we consider that a panel can assess the WTO compatibility of any specific measure adopted by WTO
Members at any time and we cannot find anything in the DSU, Article XXIV or the 1994 GATT
Understanding on Article XXIV that would suspend or condition the right of Members to challenge
measures adopted on the occasion of the formation of a custom union”.*!

7 Ibid.

® WT/DS34/R para 9.49.

7 See a similar parallel drawn by the Appellate Body in United States — Measures Affecting Imports of Woven
Wool Shirts and Blouses from India WT/DS33/AB/R adopted on 23 May 1997 ("US — Shirts and Blouses")
concerning the right to use transitional safeguard measures under the ATC at 16.

8% WT/DS34/R para 9.50.

8! WT/DS34/R para 9.51.
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contained in Articles 3 and XIII of GATT or Article 2.4 of the ATC was based on a
number of legal errors. ® First, Turkey argued that the Panel misinterpreted the
ordinary meaning of Article XXIV: 5(a). Specifically, Turkey argued that the Panel
ignored the chapeau to Article XXIV: 5. The chapeau clearly states that no GATT
1994 provision shall "f vent" the formation of a customs union as long as certain
conditions set out in sub-paragraph 5(a) are satisfied. The Panel ignored the chapeau,
and, as a result, came to the erroneous conclusion that Article XXIV: 5(a) does not
"authorize or prohibit" the use of quantitative restrictions upon the formation of a

customs union.''°

e Turkey further submitted that if i to impose quantitative restrictions

-
would exclude 40 per U:ﬁ Qf 'IPEHX}S 6fpﬁt8 I'fEOH _ctﬁe customs union between

Turkey and the European Confrtttifies, thereby desding to an inconsistency with

on the textile and clothing produ... ... case, the European Communities

Article XXIV: 8(a) (i).""" Turkey would thus be exposed to a challenge that the
proposed customs union did not cover "substantially all trade" and, therefore, is not

consistent with Article XXIV.'!?

The Appellate Body’s response mainly focused on the chapeau of paragraph 5 which the
Appellate Body considered as 1 : key provision in solving the case.'"® The Appellate Body
construed the so called “two tier test” on the basis of an interpretation of the chapeau of
paragraphs 4 and 5. It found at paragraphs 4 and 5 were linked together by the word

“accordingly” found in the opening of paragraph 5. The Appellate Body concluded that

19 WT.DS34/AB/R para 13.
10 1bid,
"' WT.DS34/AB/R para 17.
2 1bid.
'3 WT/DS34.AB/R para 43.
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an alliance of nine majority ruled states in Southern Africa. SADC evolved from the Southern
African Development Coordina >n Conference (SADCC) with the main aim of coordinating
development projects in order to lessen economic dependence on the then apartheid South
Africa.'>  The founding member states are Angola, Botswana, Lesotho, Malawi,
Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe. South Africa joined when it
abandoned apartheid rule in 19  The transformation of the organization from a coordinating
conference into a development ~mmunity took place in August 1992 in Windhoek, Namibia
where the SADC Treaty'® was signed at a Summit of Heads of State and Government thereby

giving the organization legal ch acter.

and Beyond 6-7 August (2008) 15. In e Southern M regionalism was widely viewed as the only
way in which the continent could be ued from ths deleteri ffeﬁg l1£Iolonial and neo-colonial influence.
According to Gibb, the appeal of redioneliti whsotbk yhaty };J‘EC dh. Adrica intuitive because of the
extreme geographical fragmentation of tHf he i Pitkse e sub-continent combined with the
economic and political marginality of many. See Gibb “The Challenge of Regional Integration in Southern
Africa” 2006/7 SA Yearbook of International Affairs 75.

12 The formation of the Southern African Development Coordination Conference (SADCC) was a culmination
of a long process of consultations. Towards the end of the 1970s it had become clear to the leaders of the region
that having just a national flag and anthem would not meet the needs of the people for improved living
standards. Secondly, the positive experiences gained in working together in the group of frontline states to
advance the political struggle had to be translated into broader cooperation in pursuit of economic and social
development. See SADC Profile av: ible at http://www.sadc.int (accessed 05/07/09). Ramsay submits that
SADC in many terms was fortunate to be able to draw on the solid foundation created by SADCC. Infrastructure
development projects undertaken by SADCC have contributed to a large extent to overcoming a number of
significant constraints to regional development and long years of working together helped forge a strong sense
of regional identity and common belo ing. The critical factor in the economics of integration within SADC is
that tangible benefits accrue to all participating countries and this is a real challenge for SADC. See Ramsay
“Challenges and Prospects for Re; 1al Integration Strategies in Southern Africa” Regional Economic
Integration and the Globalization P ess: Report on the Proceedings of the Southern African Conference,
Windhoek 10-13 June (1998) 89. See further Osode “The Southern African Development Community in Legal
Historical Perspective” 2003 Journal for Juridical Science 1 for an analysis of institutional history of the
SADC. His study finds that SADC’s poor track record in delivering on its institutional objectives is attributable
to four closely related factors: regi al trade imbalances; South African equivocation towards economic
integration; lack of political will and/ stability; and an unwillingness on the part of SADC Member States to
surrender some elements of their econnmic sovereignty. Similar reasons advanced for SADC’s lack of progress
can be found in Bertelsmann-Scott ar  Mutschler (eds) “MERCOSUR and SADC Regional Integration in the
South” The Southern African Institute of International Affairs Report No 15 (1999) 1: namely that there is a lack
of political compatibility, absence 0. >»mmon economic perspectives, personality clashes between Heads of
States, a lack of political will, emp! s on expanding as opposed to deepening SADC, limited capacity to
manage complex policy and technica  sues, political and bureaucratic disjuncture, suspicion of South Africa’s
regional dominance, distribution costs and benefits and the absence of business as a driver of regional
integration as opposed to political motivations.

1 SADC was established under Article 2 of the SADC Treaty to spearhead economic integration of Southern
Africa. See SADC Profile. Available at http://www.sadc.int (accessed 05/07/09).
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6.3.2 Trade Relations between Member States and Third Countries

The Trade Protocol allows members to enter into new preferential trade arrangements
between themselves, maintain pr rential trade and other trade related arrangements existing
at the time of the entry into for of the Protocol provided that such arrangements are not
inconsistent with the provisions of the Protocol.*® Though the Trade Protocol calls on
member states to accord MFN treatment to one another, it does not prevent member states
from granting or maintaining preferential trade agreements with third countries provided that
such trade arrangements do not impede or frustrate the obiectives of the Protocol and that
MFN treatment granted to the 1ird co treatment is extended to other
member states.>* Thomas opines that the nit the existence of preferential

arrangements and MFN treatment is an a'--vv, An open regional arrangement as

opposed to a closed regional arrm%iﬂéifg; Blfm{)ﬁﬁ Pféich has been perceived

to be a closed regional arrangement ih A& dénse that-there 3¢ 1ot of protectionism against

third countries especially with their common agricultural policy.*’

6.3.3 Customs Procedures

Member States must take appro ate measures’ 6 including arrangements regarding customs
administration cooperation to ensure that the provisions of the Trade Protocol are effectively
and harmoniously applied. According to Annexure III*7 of the Protocol, Member States shall
take the necessary measures to facilitate the simplification and harmonisation of trade

documentation and procedures.3 8 The products imported into and exported from a Member

¥ Article 27 of the SADC Trade Protocol.

* Article 28 of the SADC Trade Protocol.

% Thomas “Regional Cooperation for Trade Development: The SADC Trade Protocol” in Balch and Caffey
(eds) Regional Cooperation: The Role of Parliament in SADC Today (1997) 13.

% As provided in Annexure II of the Trade Protocol.

¥ This is the annexure dealing with sin  ification and harmonization of trade documentation and procedures.

38 Article 14 of the SADC Trade Protocol.
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