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What was intended in this Convention is clear from the above provisions. For
example, the promotion of the establishment of joint conciliation mechanism with equal
representation of emj )yers and employees, stresses the voluntary nature of both
conciliation and arbitration procedures. The International Labour Standards also link
dispute prevention with collective bargaining.!’ Article 4 of Convention 98 provides as
follows:

“ Measures appropriate to national conditions shall be taken, where necessary, to
encourage and promote the full development and utilisation of machinery for voluntary
negotiation between employers and employers’ organisations and workers’ organisations
with a view to the regulatic conditions of employment by means of

collective agreements.”

The central provision of the Col Convention, 1981 (No 154) declares
that measures adapted to national b\)vlu be taken with a view to:

(a) making colIEgTﬁ/f f@ig%ﬂ?g@fs%foHﬁf@ployers and all groups of
workers in the brancHes of‘activity covered by the Convention;

(b) extending collective bargaining progressively to all matters relating to
working cc litions, terms of employment, and relations between employers
and workers or their organisations;

(©) encouraging the establishment of rules of procedure agreed to between
employers’ and workers’ organisations;

(d  not hampering collective bargaining by the absence of rules governing the
procedure to be used or by the inadequacy or inappropriateness of such rules;

and,

"' The Right to Organise an Collective Bargaining Convention 1949. www.ilo.org/public/standards.htm
(Accessed on 10 June 2004).
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Constitutional Court in re Certification of the Constitution of the Republic of South
Aﬁ'ica7 ? stated that:

“collective bargaining is based on the need for individual workers to act in combination
to provide them collectively with sufficient power to bargain effectively with employers.
Individual em )yers, on the other hand, can engage in collective bargaining with their

workers and often do so.”

The definition also stipulates that a collective agreement must be in writing.
According to Landman,” agreements which do not comply with the said requirements

will not be covered by the Labour Relatinne Art  The formality of these agreements was

discussed in Communication Wor} n SA Ltd,”* and it was held that:
“When one considers the im collective agreements by the Act, it is
apparent that there is a very quiring a relative degree of formality.

Collective agreements are intenSJJJMate a degree of self-regulation by parties,

even to the extetgﬁf‘ e%iegﬁyn jifs% ftttfxllﬁ)fénechanisms relating to the
interpretation or applicaMtthgif-qg[emi dhie@urpose would hardly be served by
the uncertainty which almost inevitably flows from accepting the notion that collective

agreements could consist of letters, memoranda, minutes, reports, or even a combination
of those, the correctness, completeness, or accuracy of which could very well be in
dispute. Collective agreements as defined in the Act should be read to mean an
agreement in the form of a document embodying the terms of the agreement and signed

by parties.”

The Commissioner’s opinion in the Telkom case may be criticised. The
commissioner employed a stricter approach where he found that a collective agreement

should be in writing and signed by the parties. It is submitted in this regard that there is

7 Supra note 16.

7 Landman AA ‘Collective Agreements: Which Judicial Pigeon hole for new bargaining agreements?’
(1996) 5 CLL 71 at 72.

74(1998) 19 ILJ 389 (CCMA) at 398.
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registered trade ion which has the majority of employees in a workplace as its
members. If the union in this case could go as far as that, it cannot, in our view, be
reasonably suggested that it could not bind its own members by the collective agreement

of 28 January.”

This position was also confirmed in MCC Contracts (Pty) ltd v National Union of
Mineworkers & others’” where the individual respondent employees were
accommodated in hostel accommodation at the appellant employer’s expense. The

number of employees using this facility dwindled, and the employer negotiated a new

agreement with the Federal Minin~ TTmin= (/EMTJ) that amended the employment
contracts of employees, who wer: :r 1999, obliged to provide their own
accommodation, in lieu of which iving-out allowance. The respondent

union and the individual employ.. ...t application to the Labour Court for

an interdict preventmg[ﬂ'ﬁf{}lék)éﬁﬁto& ;Pyérigttllq g&oé/ance in lieu of providing

accommodation on the grountd’@st ¢ donstitsted a tirkilateral change to their terms and
conditions of employr nt.

The Labour Court granted the order, and the employer appealed to the Labour
Appeal Court, which reversed the decision because it found that the collective agreement
bound the respondent employees. The FMU was the majority union (only 81 of the 691)
employees belonged to the respondent trade union). The Court concluded that the
collective agreement lentified the respondent employees, and was expressly made to

bind them.

%7(2000) 5 LCD [Part 8] (LAC). See also Sigwali & others v Libanon (A Division of Kloof Gold Mine Ltd)
(2000) 21 ILJ 641 (LC)).
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CHAPTER FOUR

THE DISPUTE RESOLUTION FUNCTION OF BARGAINING COUNCILS

1. Introduction

The origin of bargaining councils lies in the Industrial Conciliation Act.! This
Act provided for the establishment of industrial councils. When the government of South
Africa came into pow , it promoted centralised bargaining. According to Du Toit et al,?

South African law has never compelled the formation of centralised bargaining structures

at industry level. Undertheolc ~ °~°~ ° °°  uncils could be formed by registered
trade unions and employers’ o1 mms for centralised bargaining. The
advantages and disadvantages o ning have been the subject of debate

for quite some time, trade unions akutralised bargaining while there was a
division among emplo@rﬁ‘ ﬁéﬁiw t&{)ll:ﬂaf.ft Hj tfx%impetus towards centralised
bargaining gained fi her tiowterfurn Wil the fotitation of the Congress of South
African Trade Unions (COSATU) in 1985. From its inception, COSATU advocated for
the establishment of one union per industry, and within a few years called for the

formation of national, industry-wide councils in all sectors.®

'Act 11 0f 1924.
2 Du Toit et al Labour Relations Law: A Comprehensive Guide (2003) at 245.
3 Labour Relations Act No 28 of 1956.
4 Baskin J ‘The need for centralized (but flexible) bargaining’ (1995) 19 SALB at 49.
* Op cit note 2 at 12.
® Ibid. Trade unions argued that centralized bargaining —
= s the best means of establishing industry wide-minimum and fair standards;
= allows foran ef ient use of skilled negotiations;
= leads to one collective agreement per sector concluded by skilled negotiations, avoiding a plethora
of poor-quality agreements with potential for disputes;
strengthens the capacity of bargaining agents;
develops more meaningful and cost-effective social benefit funds; and
leads a proactive style of unionism, in which common employer-employee interests are advanced,
as opposed to a narrow, definitive approach.
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TABLE 1.

Number of registered emp! ers’ organisations and trade unions and bargaining councils
and membership total of re stered trade unions (1994 — 1999).%.

This column shows how 1 ny bargaining councils are registered under the 1995 Act

from its inception tol999:

Employers’ Trade unions  Bargaining Members  of

organislons Councils registered

trade unions
2 470 481
2690 727
3016933

2.1 Parties and representatives to the Council

The statute only allows registered unions and registered employers’ organizations to
form a bargaining council®® This means that parties to the bargaining council, are both

trade unions and employers’ organizations that were involved in the formation of a

% Department of Labour Anrual Report 1996 (RP 83 /1997) 19; Department of Labour Annual Report 1998
(RP 65/999) 62-62. These nu »ers from 1994 — 1999 do not reflect the true coverage of bargaining
councils, trade unions, employer’s organizations and the number of workers covered.
% Section 56 of the 1995 LRA. 1e LRA, in section 213 defines a ‘trade union’ as:
“an association of em iyees whose principal purpose is to regulate relations between employees
and employers, including any employers’ organizations”
Employers’ organizations means:
“Any number of em; yers associated together for the purpose, whether by itself or with other
purposes, of regulating relations between employers and employees or trade union.”
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The following is the stati cal reflection of registered labour organisations for various
sectors:

Bargaining councils:

- Private sector 52

- Public Sector 1 + 4 sectoral councils
- Local government argaining council 1

Total: 58

Table 2 below indicates the current number of registered labour organizations.

Registered egistered Bargaining
trade unions employer’s councils

organizations

2000 / 23

2001 : 625 673 %
2002
2003 5 2

2004

Preliminary Annual Report of the Department of Labour for the period 1 April

2004 — 31 March 200S.
As of the end of the year 2000, there were 17 trade union federations and 10 federations
of employers’ organizations. The total number of bargaining councils in the private

sector stood at 73.
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resolution may be preferable. According to Ichharam,%® the important factors that
distinguish bargaining councils from industrial council in relation to their constitution is
the fact that the constitution of industrial councils made reference to arbitration and also
outlined the procedures for disputes that are referred to the council for arbitration.
Accordingly, its importance is the fact that “under the old LRA and the labour laws
preceding it, an industrial council could not handle arbitration cases. A dispute could
only be referred to an industrial council, for conciliation. If the dispute is not resolved

the council would thereafter, refer the case to a relevant body outside the council, and in

most cases, this would be industrial however, if a council is accredited
for arbitration, the bargaining counc ch a case.”®’
Parties usually agree to 1 jpute resolution processes, often

diverging from the one provided for bv he LRA gives effect to this principle

by providing that all coﬂmivm&saib}ﬁ' g)cf)EtimlorIsImne contain procedures for
o _Together in Excellence

resolving disputes about their application and interpretation. Once an agreement to

private dispute resolution has been reached, and the dispute is referred to the CCMA,

such dispute may be referred to the appropriate body by the CCMA.* In many

industries, dispute resolution methods are established and regulated by collective

¢ Jchharam M ‘South Africa’s Bargaining Council and their role in Dispute Resolution’ (2002) MA thesis

at 42.

% Ibid.

% This is in line with ILO Standards: Collective Agreements Recommendation, 1951 Convention (No 91)

which provides as follows:

(1) Machinery appropriate to the conditions existing in each country should be established; by means of
agreement or laws or regulations as may be appropriate under national conditions, to negotiate,
conclude, revise and renew collective agreements, or to be available to assist the parties in the
negotiation, conclusion, revision and renewal of collective agreements.

(2) The organization, methods of operation and functions of such machinery should be determined by
agreements between the parties or by national laws or regulations, as may be appropriate under
national conditions.

% Van Jaarsvelt et al op cit note 29 at 419.
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Although these limitations may pass constitutional scrutiny as a matter of fact,

they do constitute substantial inroads into the right to bargain collectively. Similarly, Du

l, 91

Toit et al,”" note that:

“The extension of an agreement of a council whose parties are merely sufficiently
representative is particularly vulnerable to constitutional challenge on the grounds of
violation of employer’s property right or the right to engage in economic activity.
Whether it would pass the test contained in section 36 of the Constitution would
ultimately depend on the terms of the extended agreement. The policy considerations
justifying extension, it is submitted, will generally amount to legitimate social objectives,
outweighing competing interests. A key issue would be whether the exemption

~

procedures offer an adequatel " alleged disproportionate interference

with interests not adequately ouncil. In this context, the proposal
outlined above for a more incl tion introduces greater proportionality
and more effective insulation a challenge.

By contrast, a collect uded outside a council is a statutory
instrument entered into between pM Even though it may be made binding on

non-parties [s 23 (DLUNIAGGIES ({f?c'@ﬁs jﬁ@pﬁs@l@q;@ssuming that the agreement
is in compliance with secliod, 23, #nk tonkt@etinaitallenge will ultimately have to be

directed at the provision itself.

Basson et al®* observe that the extension of bargaining council agreement does
have certain advantages. In this respect they argue that it establishes standards for
employees and employers that do not bargain collectively, especially in the case of small
employers where there are few union members. The extension of council agreements
also prevents employers within a sector from competing with each other on the basis of

the terms and conditions of employment that they offer their employees. These matters

° Op cit note 2 at 267.
%2 Basson et al op cit note 41 at276.
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A dissatisfied party may take a private arbitration award on review in terms of the

136

Arbitration Act. ™ The Labour Court has exclusive jurisdiction to review private

arbitration proceedings, including review of bargaining council proceedings conducted in

terms of the Arbitration Act.'*’

This must not be confused with the jurisdiction of the
Labour Courts to review the statutory arbitration awards arrived at by the CCMA.'*®
Most of bargaining council arbitration is conducted under the LRA, and not the

Arbitration Act. Section 146 excludes the application of Arbitration Act. The difference

between the scope of review in compulsory arbitration and private arbitration was

explained in the case of ACTWUSA d'*® The Appeal Court held that:
“When parties agree to refer ion, unless the submission provides
otherwise, they implicitly if subject to the limited poser of the
Supreme Court under section : n Act) abandon the right to litigate in

courts of law and accept that they U' bound by the decision of the arbitrator.

There are many reaﬂrﬁio{ émw%fuﬁq d [cfuﬁ él]:d especially so in the labour
field where it is frequentlmé?ﬁﬁolmtﬁyégn é‘ﬁ’é@s in the interests of good labour

relations to have a binding decision speedily and finally made. In my opinion the courts
should in no way discourage parries from resorting to arbitration and should deprecate
conduct by a party to arbitration who does not do all in his power to implement the

decision of the arbitrator promptly and good faith.”

The standard of review of private arbitration is set out in the Arbitration Act.'*® Section

33 of the Act provides as follows:

%% Op cit note 129.

7 Ibid. »

138 Section 145 of the Labour Relations Act sets out the grounds for reviewing CCMA awards and is
worded in terms identical to s 33 of the Arbitration Act. After a period of uncertainty about the issue of
what test should be applied to CCMA arbitration awards was finally settled by the Labour Appeal Court in
Shoprite Checkers (Pty) ltd v Ramdaw NO & others (2001) 22 ILJ 1603 (LAC). However, in Carephone
(Pty) Ltd v Marcus (1998) 19 ILJ 1425 (LAC) the court applied the “justifiability” test as ground for review
on CCMA awards for the first time.

1391994 (1) SA 162 (A); (1993) 14 ILJ 1431 (A) at 169F-H.

40 Op cit note 129.
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“1)  Where -
(a)

(b)

(©

any member of an arbitration tribunal has misconducted himself
in relation to his duties as arbitrator or umpire or

an arbitration tribunal has committed any gross irregularity in the
conduct of the arbitration proceedings or has exceeded its
powers; or, -

an award has been improperly obtained,

the court may, on application of any party to the reference after due

notice to the other party or parties; make an order setting the award

aside.”

In Transnet Ltd v Hospersa and another,r

I the Court applied the subsection in

accordance with the view adopte¢ =~ ~ ’ ~1y) Ltd v Marcus NO & others."*

Milambo J said the following:
“The provisions of s 33 of the similar to the provisions of section 145
of the LRA. The Labour A 1 Carephone (Pty) Ltd v Marcus and

others (1998) 19 ILJ 1425 (LAC) ¥SllTion awards of the commission can only be

reviewed in terms of 1 }¥fe (3 by Sty P F4qrhppeal Court noted that he
judicial functions of tﬂ&)@f@ﬁ@psm 4pge dfpey prgans of the state, though not
transforming these bodies into courts of law, remains administrative action within the

ambit of the administrative justice section of the Constitution.

Froneman DJP noted that s 33 and 23(b) of schedule 6 to the Constitution introduced a

requirement of rationality in the merit or outcome of the administrative decision going

beyond procedural impropriety. In Paragraph 36 of the judgment Froneman DIJP stated:

‘In deter1 ning whether administrative action is justifiable in terms of the
reasons given for it, value judgments will have to be made which will, almost
inevitably, involve the consideration of the ‘merits’ of the matter in some way or
another. As long as the judge determining this issue is aware that he or she
enters the merits not in order so substitute his or her own opinion on the
correctness thereof, but to determine whether the outcome is rationally
justifiable, the process will be in order.’

141(1999) 20 ILJ 1293 (LC) at 1297D-I; [1999] 7 BLLR 732 (LC).

12(1998) 19 JLJ 1425 (LAC).
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respondent arbitrator hel that the reasons for which the governing body had decided not

to appoint the appellant were unfair, unreasonable and unjustifiable, and that the decision

not to appoint him constituted unfair discrimination. The arbitrator ordered the

department to compens : the appellant. The award was set aside by the Labour Court.

On appeal, the Department contended that the arbitrator’s order requiring the Department

to pay compensation was grossly unreasonable in the light of his finding that the

governing body had discriminated against the appellant. Zondo JP held that:

“Notwithstanding the contention advanced by Mr Stewart, who appeared for the

appellant, to the effect that the arhitratinn candncted by the second respondent was a

private arbitration the award be reviewed and set aside in terms of
the narrow grounds'* of revi 33 of the Arbitration Act 42 of 1965, |
have no hesitation in finding -ivate arbitration. This arbitration was
conducted under the auspice: dent. This is what the parties said in

paragraphs 4 of the founding af_f .1 and 51.2 of the appellants’ answering

affidavit. Accordil@lhﬁ?écicgli(tyswfdfpb\iaf llglfﬁrf@g functions in terms of the
Act when he conducte%eqxh@iat{?p N o93854cthe award.  This means that the

arbitration proceedings, or the award issued thereto, can be reviewed under section
158(1) (g) of the Act and is not confined to the narrow grounds set out in section 33 of
the Arbitration Act. In terms of section 158(1) (g) the Labour Court is given power,
despite section 145, “to review the performance or purported performance of any
function provided for in this Act or any act or omission or any person or body in terms of

this Act on any grounds that are permissible in law”.

133 The grounds of review provided for in s 33 are that:

any member of an arbitration tribunal has misconducted himself in relation to his duties as
arbitrator; or

an arbitration tribunal has committed any gross irregularity in the conduct of the arbitration
proceedings or has exceeded its powers; or

an award has been  Jroperly obtained.

124



























issues such as jurisdiction or application for condonation, issues few individuals and
unrepresented employees, for example are really equipped to handle.

This chapter examines the CCMA, its structure and its establishment, jurisdiction,
operation, and conciliation and arbitration procedures in order to understand the

efficiency and effectiveness of this institution.

2. The CCMA

The CCMA is the central institution in the statutory labour dispute resolution

system established by the LRA. It w T dispute prevention and resolution
body, managed by a governing body National Economic, Development
& Labour Council (NEDLAC).® It ] | offices in all provinces of South

Africa. It was established to overhau D industrial court, and also provide

for the speedy, cost effecti i S i f labour disputes.” The
© ANPGRS FeHePe

statute has made this body imp#rtiaf, fhdependent and completely separate from the

8 It comprise of three representatives from the state, three representatives of organized labour, three

representatives from organized business, a chairperson and the Director of the CCMA.

® The reason for its establishment was set out in the explanatory memorandum to the Labour Relations Bill

(1995):
“Existing statutory conciliation procedures are lengthy, complex and pitted with technicalities.
Successful navigation through the procedures requires a sophistication and expertise beyond the
reach of most individuals and small business. The merits of the dispute often get lost in
procedural technicalities. Errors made in the initiation of conciliation procedures can be fatal to an
applicant’s claim for relief. These factors encourage workers and employers to resort to other
methods to resolve disputes. The absence of procedures for the independent and effective
mediation of disputes means that many resolvable disputes culminate in industrial action. Our
statutory conciliation in situations settles on average only 20% (conciliation boards) to 30%
(industrial Councils) of disputes. In other countries settlement rates as high as 70% to 90%.
(Conciliation boards were boards established for dispute resolution by the old Department of
Manpower in cases where no industrial council had jurisdiction.”
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department of labour, to shield it from any party-political interference by the State,
er loyers, trade unions, employers’ organizations and federations of these bodies.'°

It cannot be said rith certainty that this body is free from any government
intervention, because the ite has played a major role in the enactment of laws and their
enforcement. This research cannot cover all the complex problems posed by the role the
state plays in dispute resolution. But it suffices to say that the State’s role has been
undergoing major changes over the years as a result of the transformation that has swept
through our country. The differentiation that characterized the South African industrial
relations system in the past has ° 7 " . This is due to the significant
development in statutory regulatio ed in the LRA and other related
statutes..'’

The CCMA was created as au vc, not as a court of law.'” Being an
organ of state makes the @m@séifgﬁ}ai@\ie F‘b’f‘t Mféesolution institution. In
Carephone (Pty) Ltd v Marcus,%Froneman THF sét out certain characteristics and

requirements of the CCMA and its processes:

1 Section 113 of the Act prc les that the CCMA is independent of the state, any political party, trade
union, employer or employer’s organization, federations of trade unions or a federation of employer’s
organizations.
' The Constitution (1996); Basic Conditions of Employment Act, of 1997 etc.
12 This is clear from the wordi  of section 112 of the LRA read with section 165 of the 1996 Constitution.
Section 112 reads as follows:
“The Commission fo onciliation, Mediation and Arbitration is hereby established as a juristic
person.” Section 16 the Constitution provides:
“(1) . the judicial authority of the Republic is vested in the courts.
) The courts are independent and subject only to the Constitution and the law, which they
must apply impartially and without fear, favour or prejudice.

3) No person or organ of state may interfere with the functioning of the courts.

“) Organs of state, through legislative and other measures, must assist and protect the courts
to ensure the independence, impartiality, dignity, accessibility and effectiveness of the
courts.

) An order or decision issued by a court binds all persons to whom and organs of state to

which it ap} 3s.”
31998 ILJ 1425 (LAC) 1430-1432.
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within the jurisdiction of a bargaining council. The applicant only handed in two

documents at the review hearing. The first document was a certificate of registration

certifying that the applicant was registered by the bargaining council as an employer in

the entertainment industry. The second was a certificate of accreditation of council

issued by the CCMA in terms of section 127 of the Act. The applicant was supposed to

have annexed these documents to its founding papers. This led the court to conclude that:

3.2.4

“On the face of it, therefore, it would seem that the bargaining council did indeed enjoy
jurisdiction in respect of the dismissal dispute. Section 191 of the LRA (66 of 1995)

provides that where there is a dicmrta ahnut +ha fimess of a dismissal the dismissed

employee may refer the dispw ouncil if the parties fall within the
registered scope of the council, 1o council has jurisdiction. Although
no argument was presented on 1 the word “may” in section l9i could
be interpreted to mean that a « has an election to refer the dispute

either to a council with jurisdiction Suil#PCCMA. More likely though, keeping in

mind the voluntarist @m%m thylelfe@rt:oﬁﬁrléed is the employee’s right
to decide whether to refer djdinpuitier relekpaebotbracell. .. 8

The referral must be made timeous

Disputes about unfair dismissal and unfair labour practices must be referred to the

CCMA within the time limits prescribed by section 191, failing which condonation must

be applied for. The CCMA has its own Rules,*”’ and Rule 9 regulates the late filing of

any referral document or application. That rule provides as follows:

% Supra at 351J-352A-B.
% Rules for the Conduct of proceedings before the CCMA first published in October 2003 and
subsequently amended.
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“(3) an application for condonation must set out the grounds for seeking condonation

and must include details of the following:

(a) the degree of lateness;

(b) the reasons for the lateness;

(c) the referring parties’ prospects of succeeding with the referral and
obtaining the relief sought against the other party;

(d) any prejudice to the other party; and,

(e) any other relevant factors.”

This implies that if a disput he CCMA has no jurisdiction to
conciliate, unless the applicant succ ir condonation. If the referral is
late, condonation must be granted pvwmmencement of the conciliation
proceedings, as condonatidn hf%f@%}}séf%ﬁoﬂgﬁomition for the validity
of all that follows.”” This means that éven the*36-day period for conciliation will only

start to run when condonation has been granted.”’

In terms of the LRA the commissioner may permit an employee to refer a dispute
late on good cause shown. This was the issue in Shoprite Checkers (Pty) Ltd v CCMA &
others,”? where the employee had referred a dispute to the CCMA outside the 30-day
period, but had not applied for condonation. Conciliation failed, and the matter was

referred to arbitration. The arbitrator found the dismissal to be unfair. On review, the

7 B Van Zyl, E Schlesinger & F Brand CCMA Rules (2003) at 162. In Van Rooy v Nedcor Bank Ltd
[1998] 5 BLLR 540 (LC), the Labour Court held that ‘the fatality of a late referral is cured by condonation
if granted and only then will the Commission have jurisdiction to conciliate the dispute. For this Court to
have jurisdiction to deal with the dispute the Commission must have jurisdiction too. As the Commission
lacked the necessary jurisdiction, so does this Court.’

' Du Toit et al op cit note 38 at 98.

2(1998) 19 ILJ 892 (LC) at 896G — 1.

156






a certificate of outcome will be issued and be valid unless set aside on review. In Fidelity

Guards Holdings (Pty) Ltd v Epstein NO, 7> Zondo JP held that:

“[W1]here a dispute about the fairness of a dismissal has been referred to the CCMA or a
council for conciliation, and the council or commissioner has issued a certificate in terms
of section 191(5) stating that such dispute remains unresolved or where a period of 30
days has lapsed since the council or the CCMA received the referral for conciliation and
the dispute remains unresolved, the council or the CCMA as the case may be, has
jurisdiction to arbitrate the dispute. That the dispute may have been referred to the
CCMA or council for conciliation outside the statutory period of 30 days and no
application for condonation was made or one was made but no decision on it was made
does not affect the jurisdiction as the certificate of outcome has not

been set aside.”

1’76

Du Toit et al,” in this respe Tect of the current CCMA Rules is

similar to that of the previous rules. vmade to Rule 22 of the rules, which
provides that if during arb[g;ﬂwgfgqeldsp@f Poes Itfﬁ:i.@risdictional.issue has not

been determined, the commissionér must reqiire the téféreeing party to prove that the

-

CCMA has jurisdiction. hey argued further that:

“If the purpose is to allow for the correction of procedural defects, it may also open the
door to the rule in Fidelity Guards v Epstein (Pty) Ltd. As the date of the dismissal is a
jurisdictional fact, it may be put in issue at any time. Thus if the conciliating
commissioner failed to consider the issue of condonation the arbitrating commissioner
may be called upor > do so. In this event, it is submitted, the commissioner would have
to suspend the hearing and advise the parties of the need for a formal application for

condonation. Given the purpose of the Act of promoting the effective resolution of

7312000] 12 BLLR 1389 (LAC) at para 12.
7 Du Toit et al op cit note 38 at 99.
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proceedings to elect whom they wish to represent them. Prior to the 2002 amendment,
representation in conciliation and arbitration proceedings was dealt with in terms of ss
135(4), 138 (4) and 140(1).

Section 135 reads as follows:

“(4) In the conciliation proceedings a party to a dispute may appear in person or be
represented only by —
(a) a director or employee of that party; or
(b) any member, office bearer or official of that party’s registered trade

union or registered employer’s organization.”

Section 138 provided:81

“(49)In any arbitration proceeding; ute may appear personally or may be
represented by one of the follc

) a legal practitioner;
(ii) a director or employee of 2"

(ili) a member, jﬁw 9f.§)ﬁ.s;-lﬁireF8 [IfaHﬁti/_’é registered trade union or
registered emploTb’é éﬁi‘@}zﬁ‘r‘i’?i

Section 140(1) reads as follows:

“(1)  If the dispute being arbitrated is about the fairness of a dismissal and a party has
alleged that the reason for the dismissal relates to the employee’s conduct or
capacity, the parties, despite section 138(4), are not entitled to be represented by
a legal practitioner in the arbitration proceedings, unless —

(a) the commissioner and all the other parties consent; or
(b) the commissioner concludes that it is unreasonable to expect a party to
deal with the dispute without legal representation, after considering —
i. the nature of the questions of law raised by the dispute;
ii. the complexity of the dispute;

iii. the public interest; and

81 Section 138(4) as amended by s127 of LRAA of 1998.
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Basson et al,'® describe mediation as a process whereby a third party who
intervenes in the dispute attempts to assist the parties in reaching a settlement on which
each party can agree. According to Steadman,'® in the legislative system, mediation is
referred to as conciliation and it includes fact-finding, and the making of
recommendations. It is clear that the aim of mediation therefore cannot be to achieve
industrial peace, but rather to ensure that parties reach an agreement. A precondition for
successful mediation is that the parties share the view that the dispute should be solved

by an agreement. It is submitted that where such a common stance is lacking, there is no

point to call in the mediator. Tl " nediation is based on voluntary
participation.'”” Confidentiality and ation are both core characteristics
of mediation. The LRA offers pi onfidentiality of the conciliation

process. In terms of section 126(3) OI'\,CMA may not disclose to anyone,
including a court, any ififQyRaREipRy [l?%ﬂé% CF fjfﬂf‘@m which it acquired
confidentially or without prejudice Jexeept oh the srderofthe court’. The provisions of s
126(3) are confirmed by the CCMA Rules.!®
Rule 16 of the rules provides as follows:
1) Conciliation proceedings are private and confidential and are conducted on a
‘without prejudice’ basis. No person may refer to anything said at conciliation
proceedings during any subsequent proceedings, unless the parties agree in

writing.

195 Basson et al op cit note 39 at 203.

1% Felicity Steadman ‘The Experience of Workplace mediation in South Africa ~ lessons for the UK?'
www.cedr.co.uk/inde/library/articles/workplace_mediation_in _SA.htm (accessed on 3 April 2005).
17 Given the voluntary nature of the process, there should be nothing to prevent the parties agreeing to
settle their disputes through arbitration, should mediation fail.

'8 Op cit note 63.
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The effect of a certificate of non-resolution is only to establish that conciliation
has failed. It does not determine the issues in dispute (unless the parties agree), or the
nature of the dispute. In De Vries v Lienel Murray Schwormstedt & Louw,""’ a dismissed
employee received a certificate of non-resolution 10 months after conciliation, and sought
condonation for the late r zrral of the dispute from the Labour Court. The issue before
the court was whether a party needs to be in possession of a certificate stating that the
dispute remains unresolved before an unfair dismissal dispute can be referred for

arbitration or adjudication.

The court in De Vries case held B “the Act makes it clear that such a
dispute can be referred for arbitratio: here:
(@ A conciliation meeting h the employee is in possession of a

certificate of non—resolutionv;
(b) A conciliation %Wémf Wﬁﬁfﬁys have elapsed from the

date on which the empldyee refetted the muttét for condonation.
The Court held further that a party does not require a certificate to refer a dispute for
-adjudication if the 30 d ' time period within which conciliation was to be held has

expired.

6. The Arbitration process
If a dispute cannot be settled by conciliation, the CCMA may appoint a
commissioner to arbitrate the dispute. The CCMA has exclusive jurisdiction to arbitrate

certain disputes. According to Brand et al, arbitration may be defined as:

"5(2001) 8 DLLR 902 (LC).
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the Labour Court for adjudication. Even in those disputes in respect of which the Labour
Court has jurisdiction, the CCMA may arbitrate the dispute, but must do so with the
consent of the partics.7 However, such consent must be given expressly.® Arbitration
follows conciliation, and has to comply with two requirements, namely, that there must
be a certificate issued by a commissioner stating that the dispute has not been resolved,
and that the request for arbitration must have been made by one of the parties to the
dispute. The Labour Relations Amendment Act’ introduced a new procedure (Con-Arb),
in terms of which certain disputes which could not be resolved through conciliation had

LA o

to be arbitrated immediately.'® £ -~ --1n,"! this applies in cases concerning
the dismissal of an employee for \g to probation or any alleged unfair
labour practice relating to probatis

Section 138(1) of the nuvmnmissioner discretion to make an
appropriate arbitration @ﬁw ty Qsierlﬁ@i‘thﬂﬁq‘ée fairly and quickly, and to
deal with the substantial merits 6f the disputé with a mifhimum of legal formalities. The
commissioner is required to give brief reasons for her/his decisions.'? In terms of s143(1)
of the LRA, an arbitration award of the CCMA Commissioner is final and binding, and it

may be enforced as if it were an order of the Labour Court, unless it is an advisory

arbitration award.

7 Op cit note 1.

¥ Ibid.

° Act No 12 of 2002 (hereafter “the LRAA”).
"% Section 191(A) of the 2002 Act.

"' Op cit note 6 at 444,

2 Section 138(7) of the LRA.
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The awards made by the CCMA and the proceedings leading to them are subject

to review by the Labour Court. Section 145(1) of the LRA, provides for the review of

arbitration awards on application by a party within six weeks of the date on which the

award was made, unless the party alleges that the award is defective because of

corruption. For the purposes of s 145 of the LRA, an award may be defective on any of

e listed grounds:

if the commissioner committed misconduct in relation to the duties of the
commissioner as an arbitrator ( for example, where the commissioner accepted a
bribe from one of the parti~—-

if the commissioner cor irregularity in the conduct of the
arbitration proceedings, (f the commissioner refused a party to
be represented by a trade umv ur she is a member );

where the comﬂﬁgiiﬁ%wg;%lp%ftr PPH§e ( for example, where the
commissioner orders payrent of 24 motiths® cotripensation in an unfair dismissal
case, where the prescribed maximum 12 months’ compensation); or,

if the award has been improperly obtained.

Accordingly, if the Labour Court finds that the commissioner has committed

‘misconduct’ in relation to his or her duties, or ‘gross irregularity in the conduct of

arbitration proceedings’, or has exceeded his or her powers, or that the award was

improperly obtained, the award may be set aside.

This chapter focuses on CCMA arbitration awards, the grounds for the review of the

awards, and the standards applied by the courts when invoking these grounds.
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2. Overview of CCMA Arbitration Awards

According to the LRA," arbitration is a compulsory process in which a neutral
third party'* hears both parties’ version of events, and then decides the dispute between
them. Arbitrators, unlike conciliators, are entrusted with the power to make final
decisions. From what has been stated above, it is clear that arbitration is a more formal
process, and the arbitrator must make a determination of the outcome of the dispute in the

form of an award. In arbitration, the commissioner issues an award after hearing

evidence. Arbitration constitutes -~ ~~—~'-*~ ~-*--ring of the matter."* And such an
award is subject to review by the . sording to Du Toit et al’%, the award
must dispose of the dispute, and is vague or does not award a final

solution is reviewable. It is instnmv what has been said by our courts in

relation to arbitration awe'cﬁl ?é’f‘%‘l’f'y‘?ff Wd\f@ in Carephone (Pty) Ltd v

Marcus NO & others,"” stated as 951tows:

“The vast majority of labour disputes, if not successfully conciliated in terms of the
Labour Relations Act 66 of 1995 (LRA), end up in compulsory arbitration before the
Commission for Conciliation, Mediation and Arbitration (the commission). Arbitration is
intended to dispose of a dispute finally (s143 (1) of the LRA). Where arbitration is
consensual the rationale for this finality, without the further intervention of a court of
law, is understandable. In the case of compulsory statutory arbitration the failure to
provide further legal redress may be perceived as unsatisfactory by a losing party. The
LRA does not provide for any appeal against an arbitration award made by a

commissioner exercising the commission’s functions of arbitration in terms of the LRA.

' Op cit note 1.

' A CCMA commissioner, bargaining council arbitrator or an arbitrator nominated by an accredited
agency.

'* Grogan op cit note 6 at 446.

1 Du Toit et al Labour Relations Law: A Comprehensive Guide (2003) at 141.

17(1998) 19 ILJ 1425 (LAC) at 1427; [1998] 11 BLLR 1093 (LAC).
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The Commissioner is required to give brief reasons for his/her decisions.?' This
means that the commissioner must make a reasoned and appropriate award which will
meet the objective standards of the LRA. One may ask what an appropriate award is.
According to Grogan,22 an inappropriate award is generally described as ‘irrational’ or
‘unjustifiable’. Accordingly, they are ‘irrational ‘or unjustifiable’ if there is an error of
law, or if the commissioner reached a conclusion not supported by evidence. This is
what was decided in Carephone v Marcus NO &others.”> Froneman DJP held that the
conclusions reached by the commissioner must be ‘justifiable in relation to the evidence
properly before him or her’.**

The commissioner must b n scrutinizing evidence before himor
her. She or he must not base the ce which was not presented to him or
her and admitted as evidence. Tlus vcu in DB Thermal (Pty) Ltd v CCMA &
other.”’ Tt was alleged 7 Mfgﬁs}a@{ic%ﬁt Ilfzﬁa@missioner had committed a
gross irregularity, in that he hadfb’aséd his decisfon on grounds which did not accurately,
correctly, or in any way reflect the facts that were common cause. Gamble AJ held that
while the commissioners are obliged to determine the dispute with a minimum of legal
formality, they are not permitted to ignore the rules of evidence.”® Furthermore, they are
required to give decisions on the evidence that is “properly” before them.”’ The learned
judge concluded that “I consider that it was the arbitrator’s duty to point out to the parties

(all of whom were lay people) that there was an obligation on them to adduce evidence in

2! Section 138(7) of the LRA.
22 Grogan op cit note 6 at 447.
2 Supra note 17. This case was followed in Toyota SA Motors (Pty) Ltd v Radebe & others (2000) 21 ILJ
3440 (LAC); and Shoprite Checkers (Pty) Ltd v Ramdam NO & others (2001) 22 ILJ 1603 (LAC).
Ibid.
% [2000] 10 BLLR 1163 (LC) at 1168H-1169A.
% Ibid at 1667E.
77 1bid at 1668].
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There is a distinction between review and appeal. Review is not an appeal, but
involves a claim that 1  arbitrator committed misconduct, gross irregularity in the
proceedings, that the commissioner exceeded his or her power as an arbitrator and for
that an award was improperly obtained.** According to Basson et al,* on appeal, the
merits of the case are heard again, and the deciding body takes a new decision on the
merits and the facts of the case. On the other hand, the review process is regarded as an
efficient mechanism for controlling administrative organs, because the court of review

focuses on the manner in which the decision was reached, not the record of proceedings.

South African courts have '~ '~ '~ - *'stinction between appeal and review.
For example, in Mthembu Mahon 'MA,*” the court held that it must be
accepted that the legislature knev ween appeal and review, and that it

had to be accepted that if it did no. ~ woncepts to exist it must have said so.

The court in Carephone @mgéfﬂﬁublf%ﬁeﬁmed as follows:

“In determining whethet &dmtinisfrative activtris jitstifiable in terms of the reasons given
for it, value judgment will have to be made which will, almost inevitably, involve the
consideration of the “merits” of the matters in some way or another. As long as the judge
determining the issue is aware that he or she enters into the merits not in order to
substitute his or her own opinion on the correctness thereof, but to determine whether the
outcome is rationally justifiable, a process will be in order ... it seems to me that no one
will ever be able to formulate a more specific test other than, in one or another, asking the
question: is there a rational objective basis justifying the connection made by the
administrative decision maker between the material properly available to him and the

conclusion he or she eventually arrived at.”*

* Grogan op cit note 6 at 448.

“*Op cit note 31 at 345.

7(1998) 19 ILJ 144 (LC); 98] 2 BLLR 150 (LC).
@ Supra note 17.

“° Ibid at Para 36.
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terms of s 158 (1) (g). Furthermore, a distinction had to be drawn between the wide
grounds recognized by the civil courts, and those applicable to arbitration conducted in
terms of the Act. Contrary to this case, in Shoprite Checkers (Pty) Ltd v CCMA,*
Pretorius AJ held that the Labour Court is not limited to the narrow grounds of review set
out in s 145, but is required to review an award on any ground permissible in law.
According to him, if e legislature had intended s 158(1) (g) not to apply to CCMA
arbitration awards, it would have said so. He went further, and said that while there are

sound policy reasons f limiting the review of such awards to the narrow grounds set out

in s 145, there are compelling r T mmissioner should comply with the
more stringent require; :nts of th ¢ learned acting judge concluded that
the Constitution requires adminis ‘justifiable in relation to the reasons

266

given for it’>° and therefore, an 'avvaule if it is not capable of reasonable

justification when regarUHﬁ}éﬁﬁ [fgﬁ%af Wsmh it was based.

In Standard Bank of $4 2 v € CMA ™ vré €ourt aligned itself with the reasoning
in Shoprite Checkers namely-

“If the legislature had intended that s 158(1)(g) should not cover CCMA arbitrations,
then it would have been quite a simple and obvious matter for it to have introduced that
section with the words “subject to the provisions of section 145”. The fact that it did not
do so lends further weight to the arguments in support of the conclusion I have reached.
Section 3(b) of e LRA enjoins the court to interpret the provisions of the LRA ‘in

compliance with the Constitution’”.%

% Supra note 23 at Para [22].

% Section 33 of the Constitution.

¢7.(1998) 19 ILJ 903 (LC); [1998] 6 BLLR 622 (LC).
¢ Supra note 23.
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It also did not decide the matter on the grounds of review under section 145. Instead, it
opted for the grounds under s 158(1) (g) of the Act holding that:

“The literal effect of this is that the legislature intended the general provisions of section
158(1) (g) to be operative, notwithstanding the existence of section 145. “Despite”
means “notwithstanding”, “in spite of” and “in the face of”’. The implications of this is
plain: the Labour Court may review inter alia CCMA arbitrations “on any grounds that
are permissible in law” and the provisions of section 145 are not to be viewed as

detracting from that power.%

3.1 The Carephone decision

The earlier uncertainty ~~ *~ -h~¢h~= +ho [abour Court could also review

arbitration awards under the ge: ver of review in s 158 (1) (g) was
resolved in Carephone (Pty) Lta others.”’ The Labour Appeal Court
held in this case that review of _ «.. is limited to the grounds set out in

section 145. The cmﬂ Irlcf& Pfgﬁfgfat?fsi‘%f' [hﬁ cﬂaé s145 provides scope and

constitutional basis for reviet wWihltcy 138 €15-@yBtvsedens the scope of judicial review
under the provision for the promotion of administrative of justice in terms of s 33 of the

Constitution.”!

The court found section 145 to be capable of being interpreted in a
manner which is consistent with the Constitution. It stated that ‘if the result means that

the word ‘despite’ in s158 (1) (g) should be read ‘subject to’, then so be it. According to

% Supra note 58 at 898H-1J.

7 Supra note 17.

7' Section 33 of the Constitution reads as follows:
“(1) everyone has the right to administrative action that is lawful, reasonable and procedural fair.
(2) Everyone whose rights have been adversely affected by administrative action has to be given
written reasons.
(3) National Legislation must be enacted to give effect to these rights, and must-

(@ provide for the review of administrative action by a court or, where appropriate,
an independent and impartial tribunal;

(b) impose a duty on the state to give effect to the rights in subsection (1) and (2);

and

(c) Promote an efficient administration.”
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President of the RSA.“ In this matter, the Constitutional Court found that “decisions
must be rationally related to the purpose for which the power was given”.

In the context of the Pharmaceutical case,’’ the Labour Appeal Court had regard
to what the court had to say in the Carephonea‘g case about the reviewability of CCMA
awards on the grounds of unjustifiability. The Court noted that a requirement of
rationality in the merit or outcome of the administrative action should be imported when
determining the justifiability of an administrative act.

The Labour Appeal Court in the Shoprite Checkers® case then went on to

consider whether the terms ‘justi” "~~~ ° " 1]’ bear the same meaning. In this
regard, the court found that althc ifiable and rational may not strictly
speaking be synonymous, they ly similar meaning to justify the

conclusion that rationality can bc vucuommodated within the concept of

justifiability used in Ca@fzﬂqg. f@quu@tviﬁmhﬁ arldéaid that ‘a decision that is

justifiable cannot be said to be itatfonal anhd 2 dectsfon that is irrational cannot be said to
be justifiable’. The Court referred to the case of Shoprite Checkers (Pty) Ltd v Ramdaw
NO and others,” where Wallis AJ, on a similar note stated, that:

“Other than the fact that the CCMA is an organ of state acting in terms of statutory
authority and exercising statutory powers, neither of which is decisive as the
Constitutional Court has made clear, I can find no reason to characterize the work of a
commissioner of the CCMA presiding over an arbitration in terms of s 136, 138, 139 or
141 of the LRA as being administrative action. The fact that the commissioner is not
performing judicial functions under the Constitution and does not form part of the

judicial arm of the state or come within the judicial process (Carephone para [18]) is

% 2000 (2) SA 674 (CC); 2000 (3) BCLR 241.

% 1bid.

%8 Supra note 17.

% Supra note 81.

% (2000) 21 ILJ 1232 (LC); [2000] 7 BLLR 835 (LC).
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On a similar note, in Best Boland Motors C v Dispute Resolution Centre & others,'® the
Labour Appeal Court stated that:

“The requirement that the dispute be determined fairly places the procedure fairly in line
with the strictures in our constitution stipulating a fair trial. Our courts have consistently
held that the essentials of such a trial are that it be held in public and that justice not only
be done but be seen to be done. This necessitates, as a primary requisite, there are
reasonable apprehension in secret. Pursuant to this imperative a presiding judicial officer
should have no communication whatever with either party except in the presence of the

other... unless the absent party has consented to such communication in his absence.”

For reasons of fairness a st make a reasoned and appropriate
award as required by the Act. sard is what has been described by
Grogan as ‘rational’ and ‘justifiat.. v wey are ‘irrational’ or ‘unjustifiable’ if
there is an error of lamiv&fi‘%xiwlﬁfllgr j‘fa[cllf_:fl flcénclusion not supported by
evidence. This obliges a courfor srutitfize 4watdé ¥& ensure that there is correlation
between the award, the reasons for the award, and the material before the commissioner
upon which the awar is based. The LRA requires that the arbitration award be
reviewable on the limited grounds provided by section 145. This is opening up an avenue
for the review of unjust decisions of arbitrators. This has been confirmed in Shoprite
Checkers, and this is indeed an important decision, because it brought clarity to the
controversy that existed in relation to the basis upon which CCMA awards can be
reviewed. This was also the views of Goldberg'®' who stated that the Labour Court in

Shoprite Checkers created an extremely important piece of labour precedent.

1% Unreported case (CA 12/02) delivered 12 /11/03.
1! jonathan Goldberg ‘Cla vy at last on when review okay’ Daily Dispatch, Thursday, November 22,
2001.
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case of PSA obo Haschke v MEC for Agriculture & others.'” In the Haschke case, the
applicant sought a review of the dismissal of his application for condonation. The
applicant alleged that the commissioner had failed to provide reasons for its decisions as
required by the PAJA. The first and second respondent argued in limine that the dispute
was premature because the applicant should have requested reasons before resorting to
litigation. The Labour Court noted that the controversy concerning the relevance of the
PAJA in labour disputes has its roots in the Carephone’ % case. In the latter case, it was

found that CCMA awards constitute administrative actions, not judicial or quasi-judicial

action. Therefore, according tot ‘ Is ought to be reviewed under s 145.
Further, the court added that suc “justifiable in relation to the reasons
given”.

The Labour A; eal Cour uv Checkers'” case sharply criticized the,
decision in the Carep@iﬁ A5 ng,e &f)lpoﬁeﬁ%{xfiéering the decision of the

Constitutional Court in the Pharmaceuticalcase 1% $upgested that the PAJA applies to
CCMA awards. Justice Zondo remarked as follows:

“A “decision’ is then defined as meaning “any decision of an administrative nature made,
proposed to be made, or required to be made, as the case may be, under any empowering
provision, including a decision relating to” - among others,
“(a) making, suspending, revoking, or refusing to make an order, award or
determination”
Even though the view expressed by this court in Carephone (Pty) Ltd v Marcus NO &
others (1998)19 ILJ 1425 (LAC) that the making of an arbitration award by the CCMA
commissioner constitutes an administrative action might not be correct, it seems to me

that the definitions of ‘administrative action’ and of ‘decision’ in s 1 of the PAJA may be

19512004] 8 BLLR 822 (LC).
1% Supra note 17.
17 Supra note 81.
1% Supra note 82.
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are reviewed on the narrow grounds of s 145, and rulings are reviewed under s 158(1) (g)
of the LRA. The court went further, and stated that the grounds of review in s 145 are
different from the PAJA grounds, because the PAJA grounds of review are a codification
of the common law grounds of review. The concept of rationality under PAJA must be
assessed in the context of meeting administrative law objectives, whilst the rationality
test under labour law must be assessed in the context of labour law objectives. The
Constitutional Court ruling in Bato Star v Minister of Environmental Affairs and Tourism
Certain Rights Holders'? gave some guidance on how far the courts should go in cases
of review of awards, rulings ora =~ ’ "1 decision. The Constitutional Court
stated as follows:

“What will constitute a rea I depend on the circumstances of each
case, much as what will cor ure will depend on the circumstances of
each case. Factors relevant to (SN whether a decision is reasonable or not will
include the naturtj)ﬁting @Pgwl'efa@m@ﬂ@f@e of the decision-maker, the

range of factors releva{f@g@pfpbﬁqhnfjjgg@qm(given for the decision, the nature of
the competing interests involved and the impact of the decision on the lives and well-
being of those affected. Although the review functions of court now have a substantive
as well as a procedural ingredient, the distinction between appeals and reviews continues
to be significant. The court should take care not to usurp the functions of administrative
agencies. Its task is to ensure that the decisions taken by administrative agencies fall

within the bounds of reasonableness as required by the Constitution.”'”

The court in Haschke,’?* after surveying a number of decisions, took the view that
CCMA arbitration is not administrative action, that PAJA does not apply, and that section

145 of the LRA narrowed the grounds of review. The reasoning of the learned judge is

122 Unreported case no CCT/03.
123 1bid Para [26]
124 Supra note 101 at 824.
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based on the following: Conceptually, arbitration is different from an ordinary
administrative process. The mere fact that arbitration is conducted by an administrative
organ does not make arbitration an administrative act. Rulings are similar to arbitration.
They cannot constitute administrative action because, if they did, a ruling made by an
arbitrator would be subject to test different from that to which the award was subject.'?

The judge notes that the rules of the Labour and Labour Appeal Court do not yet

make provision for applications under the PAJA. Such reviews would lie in the High

Court. 26

The judge went further to T ‘s of review provided for in the PAJA
are a complete codification of tl ounds of review. That codification
conflicts with specific grounds of ie LRA. Under the commoﬁ law, the

review ground of irrationality nluvv w the context of administrative law
objectives. If the PAJ Aﬁﬁi{fﬁ’f@ﬁ? léf)lFb\fldeI:.Isa)Pé the door would be opened
still wider to interfere with decisiotts ot their trerfts <"

Furthermore, the review procedure laid down by the PAJA is significantly more
protracted than the procedure provided for in the LRA. So, too, are the remedies. The
PAJA would enable individuals to litigate in matters which are regulated by collective
bargaining. If this were to be encouraged, the effect of collective bargaining could be
‘catastrophic’. All decisions affecting employment should accordingly be processed in

terms of labour laws and the constitution.'?

125 1bid at 826G-1 & 827A-C.
126 1bid at 827C-D.
127 1bid at 828A-B.
128 1bid at 830C-D.
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The test formulated in Carephone has not been followed by the courts in other
cases. From the above judgments, it can be deduced that it is unlikely that there will be
any uniform standard applicable in matters relating to reviews of CCMA arbitration
awards. I agree with the judge in that if the courts apply the PAJA, this will affect the
objectives and operation of the LRA, in that there will be no speedy resolution of disputes
as envisaged by the Act. And, for that matter, arbitration awards are reviewed in terms
terms of section 145 of the LRA which still has to be interpreted in accordance with the
Constitution. Therefore, it is submitted that it may be wiser to treat reviews in terms of

1

that particular legislation, which i “other legislation.
4. Grounds of Review of C( 5]

The grounds of review aic vuun 145(2) of the Act. These include
misconduct of the arbit@(ﬁ gy@fﬁtgplaf%tﬁf Hgff@'ngs and the commissioner
exceeding his/her power. It mas”also e set astde i1t was improperly obtained. If it has
been found by the Labour Court that a commissioner has committed ‘misconduct’ in
relation to his or her duties, or committed a ‘gross irregularity in the conduct of the
arbitration proceedings’, or has exceeded his or her powers, the Court should set aside the
resulting award.'?® If the award is set aside, the Labour Court must use its power in terms
of the Act, either to determine the dispute itself or to remit the matter to the CCMA to be
heard by another commissioner.

It is clear that these grounds are not new in our law, and they do not go further

than the grounds established in our common law. For example, section 33(1) of the

12 Grogan op cit note 6 at 446-7.

219






The view was also expressed in Shoprite Checkers (Pty) Ltd v Ramdaw NO & others. 136
It was he 1 that conduct which under the Arbitration Act warrants the setting aside of an
arbitration award is as much conduct which should justify the setting aside of an
arbitration award made by a commissioner acting in terms of s 145 of the Act.

The Labour Appeal Court in the Carephone case classified the basis on which the
conduct of the commissioner in arbitration proceedings may be reviewed."*’” In this case,
the test established was ‘whether there is a rational objective basis justifying the

connection made by the administrative decision maker between material properly

available to him or her and the cor ° ventually arrived at’. Ever since the

38

Carephone'* case, the courts havi grounds in s 145 into the grounds of

139 Ir

justifiat ity and rationality. istifiability and rationality test, the

courts have the power to examxvmng behind the conclusion of the

commissioner, which ir@lﬁﬁ @rgﬁgﬁr@ﬂcﬁ Qg)ﬁm fémmissioner evaluated the

evidence, the inference drawh, #hd fhe marrer-fit Which the commissioner applied the

136 (2000) 21 JLJ 1232 (LC) 2000] 7 BLLR 835 (LC).

137 Supra note 17. The headnote summarizes the judgment as follows:
“Section 158 (1) (g) of the LRA does not apply to the review of arbitration awards made by
commissioners of the CCMA. The provisions of sections 245, 158(1) (g) and (h) apply to distinct
and different forms of administrative action and do not overlap. Section 145 applies to the review
of arbitration awards made by commissioners of the CCMA. Section 158(1) (h) applies to
administrative action taken by the State employer. Section 158 (1) (g) is a residual power to
review administrative action. The result is that the word “despite” in section 158(1) (g) should
read as “subject to”. It is a lesser evil than ignoring the whole of section 145, including its
sensitive provisions relating to time limits.

The provisions dealing with compulsory arbitration in the LRA, including section 145, are not in
conflict with the constitutional imperatives for compulsory arbitration:

(a) the process must be fair and equitable;

(b) the arbitrator must be impartial and unbiased;

© the proceedings must be lawful and procedural fair;

d) the reasons for the award must be given publicly and in writing;
(e) the award must be justified in terms of those reasons;

The award must be consistent with the fundamental right to fair labour practices.”
3% Supra note 17.
3% Grogan op cit note 6 at 448.
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“misconduct” as used in section 33(1)(a) of the Arbitration Act, included the so called
legal misconduct known to English law. He quoted the following from Mustill & Boyd’s
Commercial Arbitration:

“Although from the point of view of logic the word misconduct is entirely appropriate to
describe the conduct of proceedings otherwise than in the way required by law, the choice of
language has proved to be unfortunate, especially since the 1889 Act referred only to the
arbitrator having misconducted himself. Arbitrators ... were understandingly resentful of the
implication that the work which they have carried out in good faith involved personal
misconduct. The courts have been sensitive to this resentment and have constantly taken
pains to point out to arbitrators that allegations of misconduct do not necessarily mean what

they appear to say...There has b~~~ ~ +a=dan~w ¢~ inyent a category of technical misconduct

which is contrasted with miscon¢ al nature,”'*

In Reunert Industries (Pt Defence Industries v Naicke,.”’ the
parties to the dispute had tacitly agvmxction meted out by the employer was
not at issue. But the co%ﬁs@i«r%&dﬁxﬁt%ﬁe}ﬁ% the employee be reinstated
on the basis that that the sarfctign 6f%dismissal was tod severe. On review, the Labour
Court held that the award was grossly irregular, and set aside the award.

Landman J noted that, although decisions interpreting the Arbitration Act might
provide useful guidance, the Labour Court had to remember that civil court judgments
under s 33 of the Arbitration Act dealt with voluntary arbitration, and that “there will be
less reason to base judicial restraint ... on the premise that the parties have chosen their

own judge and must bear the consequences of that choice”."’

19 1bid at 94F-H.
101997 ILJ 1393 (LC); [1997] 12 BLLR 1632 (LC).
11 Ibid at 1395.
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In the recent case of Best Boland Motors C v Dispute Resolution Centre &
others,'”” the employee in this matter had claimed that he had been unfairly dismissed.
The arbitrator found the dismissal to be both procedurally and substantively unfair. The
employer took the matter to the Labour Court for review. The employer argued that the
conduct of the arbitrator amounted to bias. This was based on the fact that, prior to the
commencement of the arbitration proceedings, and again shortly after the commencement
of the proceedings, the arbitrator and the employee left the venue and entered into a

discussion. No explanation for this conduct was given. The Labour Court dismissed the

application for review. The matt 7 " the Labour Appeal Court. The LAC
started by discussing the role a commissioner during arbitration
proceedings. The Court pointed fs 138 of the LRA, a commissioner,

or an arbitrator associated with au vcucy, may conduct the arbitration in a

manner the arbitrator c%ﬂiv%w%f%atm%t various factors, namely-

e that the disputt ftust determined 1airfy and quickly,

¢ the arbitrator must deal with the substantial merits of the dispute, and

e the arbitration must be conducted with a minimum of legal formalities.
The court went on to state that:

“The requirement that the dispute be determined fairly places the procedure fairly
in line w | the strictures in our constitution stipulating a fair trial. Our courts
have consistently held that the essentials of such a trial are that it be held in
public and that justice not only be done but be seen to be done. This necessitates,
as a primary requisite, there are reasonable apprehension in secret. Pursuant to
this imperative a presiding judicial officer should have no communication
whatever with either party except in the presence of the other... unless the absent

party has consented to such communication in his absence.”

' Unreported case (CA 12/02) delivered 12 /11/03.
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In view of the above decisions, it is clear that certain actions by arbitrators’ may
amount to misconduct, and this includes bias and gross irregularity. This view finds
support from Grogan,'”® who states that “gross irregularities are not limited to procedural
errors, but include errors of law and fact that are so unreasonable as to warrant the
inference that the functionary ‘has not applied his mind to the matter in accordance with

the behest of the statute’”.

4.2 Gross Irregularity in the Conduct of Arbitration Proceedings [s 145(2)(a)(i)]

Du Toit et al'™ have noted *=~* ~=~~~ :=~~-T-rity may be patent or latent, and may
arise in relation to the commissio 1d the arbitration process. According
to Landman et al, 180 1ot every irm nt to a defect. In order to amount to

gross irregularity the following gru..v.
e The irregularity E}Jﬁfe é%@ft?“&?"li’ﬁﬂﬂﬁﬁ'i‘é be a material one.

o If the gross irregulardity wa¢ cotnnfitted”wifti malice it would also constitute
misconduct.
e A failure to comply with the tenets of the audi alteram partem rule would also
amount to gross irregularity.
In Abdull & Another v Cloete NO & others'®' Pretorius AJ made reference to the case of
Goldfields Investments Ltd & another v City Council of Johannesburg,'® where

Schreiner J stated as follows:

'”® Grogan op cit note 6 at 5.

7% Dy Toit et al op cit note 72 at 153.

80 { andman et al. op cit note 152 at A41
'®! Supra note 77 at 269-7.

'¥2 1938 TPD 551.
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that it can be said that there was no proper hearing. Du Toit ez al'®" give examples of
conduct that the courts perceive as amounting to gross irregularity, namely,

1) Serious unfairness in directing the process of the hearing, and as such
exercising the discretion and authority under s 138 inappropriately; this may
include refusing to grant a postponement;

2) Undermining a party’s right to challenge and lead evidence on the substantive

issue in dispute, or as to the credibility of a witness;

3) Allowing a labour consultant to appear as a representative, in breach of
section 138(4),and gre =~ =~ ntation inappropriately.
In AA Ball (Pty) Ltd v k ® it was submitted on behalf of the

applicant that the commissioner Cuuvo uregularity, because the provisions of
s 138(7) of the Act Weﬂﬁ&%lﬂgﬁ ]‘"@I IFEST‘% was not issued within the
period of fourteen days, nor wag this petlod-extended on good cause shown. Revelas J
found that the commissioner had committed a gross irregularity by making an award
based on a finding on an issue that was not raised by the parties themselves, or put to
them by the commissioner during the proceedings.

In Toyota SA Manufacturing (Pty) Ltd v Radebe & others, 1% the review in this

case was based on the grounds that the commissioner had not taken into account the trite

**7 Du Toit et al. op cit note 86 at 619.

188 (1998) 19 ILJ 795 (LC); [1998] 6 BLLR 560 (LC). See In Pep Stores v Laka 1999 ILJ 1732 (LC);
{1999] 5 BLLR 467 (LC) where the Court held that:

“... [t}he grounds mentioned in section 145 [of the LRA] are not limited to procedural defects. In enquiring
whether an award was ‘appropriate’ and, the main concern was whether there had been a failure of justice.
There would be a failure of justice where a Commissioner ignored evidence that had been placed before
him, relied on evidence that was not placed before him, or committed a serious error of law. Where a
commissioner had considered all the facts and applied relevant legal principles, his award was not
reviewable simply because the Court would have come to a different conclusion”.

' Supra note 40.
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commissioner would have granted a postponement, had it been requested, constituted an
irregularity.

In Department of Justice v CCMA,"* it was held that although section 145(2) of
the LRA suggests gross irregularity as applying to the process itself, it includes to a
limited extent an enquiry into the merits of the dispute. This may happen, for example,
where the CCMA misconstrued its jurisdiction or, as stated earlier, where the
Commissioner made a finding that was not justifiable in relation to the evidence
presented at the hearing. The court held that according to the test applied in the Toyota

1 .1 1

case, a court should only interfe " ‘on of an arbitrator in circumstances

where the arbitrator has failed to n the evidence properly before him,
or is wrong in law.'*

Among the many other mvcwable irregularity are refusal by a
commissioner to ﬂlO‘(,hWéfrﬁ @Oﬁf‘%‘f‘f Ilfﬂf‘éer,s witnesses, or to call
witnesses, remarks that indi¢ate btas or partratity oh tfe part of the commissioner, and
failure to give parties an opportunity to present their case. In Mutual and Federal
Insurance Co Ltd v CCMA,"® the applicant alleged that the commissioner committed a
gross irregularity by fa ng to allow (a) proper cross-examination of the employee, (b) to
allow the company’s representative to address argument on contradictions between the
employee’s evidence at the arbitration hearing and at the disciplinary enquiry, and (c)

failure to give the company representative an opportunity to present closing arguments.

The court, after a thorough consideration of the above allegations, held that:

194120017 11 BLLR 1229 (LC) at 1233.
195 Ibid at 1233.
1% Supra note 74.
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“Where a witness has made a previous statement which tends to be inconsistent with a
statement which is made at the hearing, the best known method of impeaching his
credibility is to draw the witness’s attention to the statement which he made previously
and provide him with an opportunity to give an explanation. This would enable counsel
and the Court to establish whether the witness is telling the truth or not. In the
circumstances, the failure or refusal by the commissioner to give the representative an
opportunity to put the different or contradictory versions to the other side’s witness

should be regarded as gross irregularity.”

In Legal Aid Board v John & another,’”’ the second respondent employee was

employed by the Legal Aid Board. In December 1996, the Board ceased to pay him

certain motor allowances. The ~—~'---- --—-1 the matter to the CCMA. The
arbitrator found that the board he e employee before withdrawing the
motor allowance. He ruled that e payment of the allowance from

December 1996 until such time avmce forum had decided whether the
employee was entitled tUTﬁWEE? ;HWT. (Hgfléw, the applicant contended
that the ruling of the CCMA arttators had deprived it-sf an opportunity to lead relevant
evidence in the arbitration proceedings, and that this amounted to a gross irregularity.
The court held that the exclusion of evidence as to the nature and content of the motor
scheme resulted in the exclusion of relevant evidence, thereby depriving the applicant of
an opportunity to put his case before the arbitrator. This resulted in his case not being

fully and fairly determined. Therefore, this constituted a gross irregularity, as

198

contemplated in s 145(2).
Awards may be reviewed in cases where legal representation was granted

inappropriately. This might also amount to gross irregularity in terms of section

197.(1998) 19 /LJ/ 851 (LC); 98] 4 BLLR 400 (LC).
1% Ibid at 856B-C.
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6‘[1]

[2]
[3]

[4]

Determine whether or not the representatives who appear before her are persons
who are qualified to do so.

Consciously and expressly address the question of legal representation.

If a person who appears before her is a legal representative, to determine whether
or not all the other parties to the arbitration consent thereto and in this regard she
should satisfy herself that the other parties who are not so represented are aware
of their right to elect between consenting to legal representatives appearing for
their opponents and objecting thereto.

Independently of the parties, the commissioner should apply her mind to whether
or not in the given circumstances it is appropriate for her to give her consent to
the parties being legally represented; this is particularly important when only one
of two parties is represented by a lawyer and there is a risk of uneven forensic

performance in the ¢ dings.”

The court after analyzing 140(1) concluded that failure by the

commissioner to satisfy the pl'OVimuvl ) resulted in a gross irregularity within

the meaning of s 145 (ZUﬂﬁl,)eia@lt?s &frmlemg The decision in this case

was followed

commissioner

in Mthembu v Muhomed Atforneys v EEMA.?” The Court held that a

committed a reviewable irregularity by excluding the lawyer and

permitting a party to withdraw its consent.

Also in SA Post Office v Govender & others,”® the first respondent applied to be

allowed legal

representation at the commencement of an arbitration concerning his

dismissal. The commissioner refused the application, but allowed the third respondent’s

(b) the commissioner concludes that it is unreasonable to expect the party to deal with dispute
without legal representation, after considering —

@

(ii)
(iii)
(iv)

the nature of the question of law raised by the dispute

the complexity of the dispute;

the public interest; and

The comparative ability of the opposing parties or their representatives to deal with
the arbitration of the dispute.”

203(2002) 23 ILJ 1531 (LC); [2002] 2 BLLR 150 (LC).
20412003] 8 BLLR 818 (LC) 821B-E.
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months. Molahlehi AJ rejected the applicants’ contention that the Act places no limit on
the amount of compensation that can be awarded for a procedural unfair dismissal. The
Court found that it made sense to limit compensation under s194 (1) to 12 months, which
is also provided for under section 194 (2) of the Act.

In Stock Civil Engineering (Pty) Ltd v RIP NO & another,r’"” an employee, a
senior executive, was retrenched after the appellant decided to close down the branch of
which he was managing director. The dismissal dispute was referred to private

arbitration. The arbitrator found dismissal to be procedurally and substantively unfair,

and ordered the appellant to pay i ’ )ensation equivalent to the amount he
would have earned between the and the date of the arbitration was
concluded. On review, the appli . the arbitrator had failed to apply his

mind to the question whether the vuld be awarded compensation. It was
contended further that ffippgg é\&l}fiy tbﬁa{b@ﬁrﬁ%i‘x@ his findings on the merits
and on awarding relief, renderéd/ffis awatd reviewabte 26

The court found that the commissioners’ arbitration is reviewable, and set aside
an award where the commissioner exceeded his power in terms of s 145 (2) (a)(iii) of the
Act. The Court noted that section 145(2)(a)(iii) is in line with section 33 (1) (b) of the
Arbitration Act.2"

The implications of these judgments are that, although the Commissioner is
empowered to take control and responsibility of the proceedings this does not make him a

final arbiter. It is submitted that the commissioner must exercise its powers within the

21312002] 3 BLLR 189 (LAC) at 209 G-I.
214 1bid at 209G-1.
21 1bid.
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Section 145(1) of the LRA provides for review of arbitration awards on
application by a party within six weeks of the date on which the award was made, unless
the party alleges that the award is defective because of corruption. For the purposes of s

145, an award may be defective on any of the listed grounds:

The test formulated in Carephone has not been followed by the courts in other
cases. From the above judgments, it can be deduced that it is unlikely that there will be

any uniform standard applicable in matters relating to reviews of CCMA arbitration

awards. I agree with the judgei ~ '~ ~ apply the PAJA, this will affect the
objectives and operation of the LI 11 be no speedy resolution of disputes
as envisaged by the Act. And, fo ation awards are reviewed in terms of

section 145 of the LRA which vc interpreted in accordance with the

Constitution. Therefort hwwm Wil [bq{%ﬁr {o treat reviews in terms of

that particular legislation whichis-s14%, atid-not ahy-other legislation.

The grounds of review set out in s145 are concerned with procedural irregularities which
preclude an arbitration process from functioning as intended. The grounds of review go
no further than the grounds established in our common law. Section 145 is limited to
determining the question of whether the procedure adopted at the arbitration was formally

correct and not whether the determination is correct.

The most important message conveyed by the above judgments is that:

e it brings clarity as to when CCMA awards can be reviewed;

e the commissioner must be very careful when scrutinizing evidence before him.
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As far as the status of collective bargaining is concerned, the 1995 LRA does
promote and encourage collective bargaining.® At the same time, trade unions and
employers are not compelled to bargain collectively.’

The LRA focuses on the proactive use of conciliation, arbitration and adjudication
to resolve disputes as well as their speedy and effective resolution. It attempts to ensure
that procedures appropriate for the resolution of various types of disputes are in place.
The LRA strongly supported the establishment of bargaining councils. It created these

institutions to resolve disputes in the workplace through conciliation and arbitration. The

primary function of a bargair’ " 7 o negotiate collective agreements.
Accordingly, collective agreemer erms and conditions of employment,
or any other matter of mutual the 1956 Act, bargaining council

agreements could regulate matte1» vlcst to employers and employees. This
term was widely interpf,}ﬁ ‘tvélfgﬁ‘yheﬁ\/frﬁintbﬁgﬁeand reasonably regarded as
calculated to promote the wefl befhg of the trade coréered ...

Section 31 of the 1995 LRA deals with the legal nature of collective agreements
concluded in the bargaining council. According to Basson,” the phrase in s 31 that
‘subject to the constitution of the bargaining council’ implies that parties to the
bargaining council may be bound by a collective agreement, even if they are not parties

to that agreement. Previously, in terms of section 27(7), read with section 48(1) of the

¢ The Preamble to the Labour Relations Amendment Act No 12 of 2002 provides for the enforcement of
collective bargaining agreements.

7 Section 23 (5) of the Act reads: “Every trade union, employer’s organisation and employer has the right to
engage in collective bargaining. National legislation may be enacted to regulate collective bargaining. To
the extent that the legislation may limit a right in this chapter, the limitation must comply with section
36(1).”

¥ Op cit note 64 at 93.

° Basson at al Op cit note 40 at 274.
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1956 Act, it was poss le, and often the case, for the agreement to be made binding on
parties to the council \ .0 were not party to the agreement.lo

The effect of the provisions of a bargaining council agreement under the1956 Act
is that the minimum terms and conditions of employment negotiated by a bargaining
council, and contained in an agreement published in the Government Gazette, will bind
all the employers and employees in the industry.

Section 32 of the Act'' contains the most important provision relating to

bargaining council agreements. It provides that a collective agreement may be extended

to non-parties who are not with" ~ ’ " :ope of the council. It also sets out
certain requirements that have tc sllective agreement can be extended.
The primary requirement is that t reement and the parties to the council

must comply with representivity rcqv;argaining council agreements therefore
reinforce and give exp@mfzgiﬁiygéfgi%ﬁ H af@mcil agreement is declared
binding on a trade union or emiployers” organiSation, all members of that trade union will
be bound by that agreement, including non-parties on a date after the agreement has been

declared binding. Members of a trade union or employers’ organisation will also remain

' Op cit note 3.
' Section 32

“n A bargaining council may ask the Minister in writing to extend a collective agreement concluded
in the bargaining council to any non-parties to the collective agreement that are within its
registered scope and are identified in the if at a meeting of the bargaining council request,

(a) one or more registered trade unions whose members constitute the majority of the
members of the trade unions that are party to the bargaining council vote in favour of the
extension; and

(b) one orm :registered employers' organisations, whose members employ the majority of
the employees employed by the members of the employers' organisations that are party to
the bargaining council, vote in favour of the extension.

2 Within 60 days of receiving the request, the Minister must extend the collective agreement, as
requested, by publishing a notice in the Government Gazette declaring that, from a specified date
and for a specified period, the collective agreement will be binding on the non-parties specified in
the notice.”
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bound by the provisions of the agreement, even if they subsequently cease to be members
of the union or organisation. A bargaining council agreement will remain binding for the
period specified in the notice in the Government Gazette.

The extension of agreements to non-parties by section 32 has the effect of limiting
the right of non-parties to bargain collectively. That extension amounts to the imposition
of a standard as opposed to a standard, arrived at through collective bargaining. The
process of extension of collective agreements renders collective agreements not immune

from constitutional scrutiny.

The most important func ~ " rgaining councils is the resolution of
disputes concerning matters of n in their registered scope, whether the
dispute is between parties to the 1er one or more of the parties to the

dispute are not parties to the councvajor shift of disputes from the doorsteps
of the CCMA to bmg%mmW@ﬁ ghlenagties control over their own
affairs. This dispute resolutiorfiinction is conféred upon it by virtue of its constitution,
and section 51 of the Act. The parties also agree on how their labour disputes should be
resolved and are free to develop their own dispute resolution mechanisms.

Under the 1956 Act, industrial councils could be formed by registered trade
unions and employers’ organisations as forums for centralised bargaining. Section 1 of
the LRA supports the promotion of collective bargaining at sectoral level as one of the
primary objectives of the LRA.

The LRA envisages that bargaining councils will play a prominent role in this
regard. Although it performs a very important role, the labour dispute resolution function

is under-researched in South Africa.

255



The jurisdictional scope of a bargaining councils is to be found in its certificate of
registration, and consequently an agreement negotiated by the council cannot go beyond
such certificate in respect of the sector contained therein. A council may arbitrate any
dispute between parties to the council if all parties to the dispute consent to such
arbitration. This wider jurisdiction of bargaining councils makes these bodies essential
for industrial peace. However, these councils in their dispute resolution functions are
restricted to particular disputes.

The LRA was amended in 2002 by the insertion of a provision which provides

that a bargaining council may B " Trce compliance with its collective
agreemcnts.12 Prior to the amend »uncils were confined to requiring the
Minister of Labour to appoint de: 1 powers of investigation. Section 33

provides for the appointment and puvualled agents'® of bargaining councils.
Prior to the ZOOWi, ls VGfaFe)ﬁePﬁf}@t a bargaining council may
be a party to arbitration proceedings throtgh which it sought to enforce a collective
agreement, at least where the arbitration is conducted by an independent body appointed
by the council. Section 33A is included to provide an explicit statutory basis for
arbitrations dealing with the enforcement of bargaining council collective agreements.
The aims of the Labour Relations Act are to advance economic development,
social justice and labour peace, as well as orderly collective bargaining at sectoral level,

and to create an effective dispute resolution and prevention mechanisms for labour

12 Section 33A (1) of Labour Relations Amendment Act of 2002.
' The agent has wide powers including being able to:
e  Subpoena witnesses to give evidence;
e Subpoena a person in control of a relevant book, document or object to produce the item and to
answer questions;
e  Enter and inspect premises at any reasonable time after having labour court authorisation to do so;
Retain any relevant book, document or object for a reasonable period of time.
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Prior to the 2002 amendments, representation in conciliation and arbitration proceedings
was dealt with in terms of s 135(4); s 138 (4) and s 140(1).

In terms of R1 = 13 of the CCMA Rules, a party to the dispute must appear in
person, irrespective of whether he is represented.'® The issue of representation at
arbitration proceedings is not clear. Under the repealed provisions a party in arbitration
proceedings was not entitled to be represented by consultants, candidate attorneys, para-
legal officers and officials of unregistered trade unions and employer’s organizations.

Section 138(4) was qualified by s 140(1), which contained an exception to a party’s right

to be represented by a legal repr---—*-*--- *--="~~ ‘he arbitration proceedings. The Act
provided that legal representatio: wed if all the parties consented, or if
the commissioner concluded, the ble to expect a party to deal with the

dispute without legal representatiwv

18 .. . .
The amendmen 1 J@W %FPH g_ridéectxon 115(2A)(k) provides

that the Minister of Labour, afigreofisultihg- NEDEACand the CCMA, may make rules
regulating the right of any person or category of persons to represent any party in any
conciliation and arbitration proceedings. The Rules were issued and took effect on 1
August 2002. In terms of section 115(2A), read with rule 25 of the CCMA rules, the
parties during arbitration proceeding have no absolute right to legal representation.
Section 138(1) of the Act gives the commissioner discretion to make an

appropriate arbitration award in order to determine the dispute fairly and quickly, and to

' CCMA Rules which took effect on 1 August 2002.
1" Section 140(1) (a) and (b) of the Act.
'® Introduced by s 22 of the Labour Relations Amendment Act of 2002.

259



deal with the substantial merits of the dispute with a minimum of legal formalities. The
commissioner is required to give brief reasons for her/his decisions.'®

The problem with the resolution of labour disputes has been the enforcement of
awards issued by the CCMA. Before the 2002 amendment, CCMA arbitration awards
had to be made orders of the Labour Court to render them enforceable. This entailed
applications to the Labour Court in terms of section 158 (1) (c) of the Act. 2 But that
application process was often lengthy, expensive and not as effective as anticipated by

the Act. The Act was amended in 2002. One of the important amendments involved

section 143 of the LRA. In ter ot " “an arbitration award of the CCMA
Commissioner is final and bindi >nforced as if it were an order of the
Labour Court, unless it is an adv vard. An arbitration award'may only

be enforced as soon as the directu, v uas certified that it is an award.” What
is required by section ttl)ﬁ [ﬁ@éﬁﬂ?"@‘f‘%‘f‘fy Haéil-@ arbitration award is indeed
an arbitration award. That aftwnidtént accords 4rbittation awards the same status as
orders of a civil court.) If the award is for payment of an amount of money, the
successful party will be able to issue a warrant of execution and have the Deputy Sheriff
enforce the award. All that will be necessary is for the director of the CCMA to certify
an award as an arbitration award. The certification by the director is noﬁv the quickest
and least costly means of enforcing the award.

The awards made by the CCMA and the proceedings leading to them are subject

to review by the Labour Court. Default on the part of the commissioner when conducting

” Section 138(7) of the LRA.

* The previous section 143 stated that:
“[a]n arbitration award issued by a commissioner is final and binding and may be made an order
of the Labour Court in terms of section 158 (1) (c), unless it is an advisory award.”

2! Such as the Labour Court, the High Court or the Magistrate's Court.
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