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CHAPTER ONE ALICE 5700

Introduction and Overview of the Study

11 INTRODUCTION

Justice should not only be done, but should manifestly and undoubtedly be seen to be done.

The impact of the open justice principle on fair trial rights and national security is a
contentious issue and therefore open to debate.” Consequently, a comprehensive analysis of
the meaning, contours, implementation, impact and limitations of the open justice principle in
the context of nascent democracies such as Zimbabwe and South Africa is essential in order
to establish whether the right to open justice in the modern context,’ has an adverse effect on
accused’s fair trial rights and national security. It is also essential to establish whether a
balance can be drawn between the competing values of open justice, fair trial rights and
national security. ’

Open justice is a common law remedy which requires that court proceedings should be

accessible and open to the public. T~ =~ ontents of court files and the public
viewing of trials.* In the case of S« irector of Public Prosecutions open
justice was defined as, the prinbiple t one’s right to be i[ried in public thus
guaranteeing the right to a fair trial.’ Gv Chipu6 concurred with this view

by enunciating that, open justice is the 'mh forms the basis of one’s right to be

tried in public. This means tl}ﬂt @geé 11%?{39 ré(queé {ltat r]fgﬂcé should be dispensed in the

open. One of the main reasons f%&’&ﬁ%‘i“iﬁ%ﬂ JAdaise awareness on how justice is

dispensed as well as raise public confidence in the justice system itself.” Thus open justice
P P P

' Rv Sussex Justices 1924 1KB 256 259.

The right to open justice is derived from a cluster of related rights such as freedom of expression, access to
courts access to information. There are numerous theoretical issues surrounding the right to freedom of
expression. See Johnson et al Jurisprudence (2001) 5-44. The right to freedom of expression is inextricably
linked to the right to open justice as this thesis shall reveal. Freedom of expression is a value which is deeply
entrenched in the works of Scholars such as John Locke and Jean Jacques Rousseau. John Locke and Jacques
Rousseau explored the relationship between freedom of expression and the right to liberty. These values will
be explored in the course of this chapter in relation to open justice.

In this era of technological advancement the term ‘open justice’ has acquired a whole new meaning. Besides
having access to the contents of court files, the public can now watch a trial as it unfolds through live
broadcasting of trials. Moreover journalists are now making use of social media such as tweeter and facebook
to impart information to the public.

Duhaime “Open Justice Legal Definition” www.duhaime.org> (accessed on 25-02-2015).

5 SABCv National Director of Public Prosecutions2007 1 SA 523 (CC); 2007 2 BCLR 167 (CC) (SABC).

8 M &G v Chipu N.O 22013 6 367 (CC) (henceforth “Chipu™).
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relation to public bodies by requiring public officials to give written reasons, upon request for

any administrative decision that they would have taken against an applicant."

This study will demonstrate that open justice relies on the right to freedom of expression for
the full realisation of its potential. The Constitution of South Africa promotes the right to
freedom of expression.”® Section 16 promotes the free flow of ideas by granting the public the
freedom to receive and impart information.”’ Media freedom is also taken into cognisance.
At the interface of the open justice vis a vis individual rights and national security debate
there is an essential element namely freedom of expression. Free expression makes it easier
for the media to impart information and exercise their role as a watchdog more efficiently.
This is because the media is responsible for imparting matters of public interest to the public

including court cases and corruption by public official’s thereby enhancing openness and the

rule of law. Section 35 of the Cons ntees the right to a fair and public
hearing. This can be viewed as a con n justice system which requires that
court proceedings should be open and ublic.

In Zimbabwe, there is a relatively new v which serves the essential purpose of

ensuring that justice is dispetlfﬂ 1{}8’1@ ‘Tfj} ST‘F’BF{ Htﬁi.éimbabwean Constitution of

2013 contains the right to receivg p@é iyppatt; iBfesalidiope” There are striking similarities
with the South African Constitution in the sense that the rights of the media are explicitly

stated. This enhances the right to open justice in a remarkable way. Section 69 of the
Zimbabwean Constitution also grants the right to a fair and public hearing to accused
persons.” This enhances the principle of open justice. Before 2013, Zimbabwe enacted
various laws to regulate the flow of information. Certain privacy laws were enacted. The
" Access to Information and the Protection of Privacy Act > and the Broadcasting Services Act
3 of 2001% among others were passed by parliament. These Acts will be relevant to the
research although they have been criticised on the basis that they limit the media in terms of
accessing and imparting information to the public. Thus thére is a possibility that these Acts

impede on the open justice principle and will not be able to survive constitutional scrutiny.

19" Act 3 0£2000.

20 Act 108 of 1996 (“the 1996 Constitution™).

215 16 of the 1996 Constitution.

22 Act of 2013. (Hereafter referred to as, “the 2013 Constitution™).
235 69 of the 2013 Constitution.

24 Act 1 0f2002/ Chapter 10; 27. (Hereafter referred to as AIPPA).
2 Act 3 0f 2001.
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However it should be noted that the legislature was attempting to draw a balance between the

competing values of open justice on one hand and privacy and free expression on the other.

One of the major issues that surround the implementation of the open justice principle is that
it has a potentially adverse impact on the privacy and dignity of individuals. When court
proceedings are publicised there is a possibility that the privacy and dignity of the parties to
the proceedings can be compromised. Thus it is essential to highlight the nature and
importance of the right to human dignity and the right to privacy. The right to privacy® is
enshrined in the South African bill of rights as well as the Zimbabwean Constitution. Privacy
and dignity are two interrelated human rights which are engraved in Roman Dutch law.
However problems arise in instances whereby there is the right of the media to report on

matters which may infringe the privacy of an individual and possibly his human dignity as

well. The right of the media to repor sential element of open justice while
personality rights such as human dig ave proven to be essential values as
well.

Burns acknowledges the right to human -(me of the fundamental cornerstones of

South African democracy. TB: I]il%{}t }f.mttﬂlgfpaf{ lﬁﬁiﬂé safeguarded by section 10

of the South African Bill of Rightp@g@ﬁ«j@,a]@@ Debedtd psca foundational value in section 1
of the South African Constitution.”” Peculiarly human dignity forms part of the limitation
clause in section 39.%® Furthermore the right to human dignity is one of the non-derogable
rights which cannot be suspended during a state of public emergency.”’ The case of
Makwanyane® in no uncertain terms affirmed the importance of human dignity. It was stated
that the right to life and dignity are of fundamental importance and they are the source of all

other personal rights in the Bill of Rights.3! The achievement of a society in which all human

-

26§10 of the 1996 Constitution, see also s57 of the 2013 Constitution 2013.

" Burns Communications Law (2001) 154.

% The Constitution, s39 states that in interpreting the Bill of Rights a court must promote the values that

underlie an open and democratic society based on human dignity equality and freedom. This also elaborates

on the essentiality of human dignity as a foundational value.

S 37 of the 1996 Constitution.

30 §'v Makwanyane 1995 3 SA 391 (CC) (“Makwanyane”).

31 «“At the heart of the prohibition of unfair discrimination” the Constitutional Court has declared “lies a
recognition that the purpose of a society in which all human beings will be accorded equal dignity and respect
regardless of their membership of a particular groups,” and “[t]he achievement of such a society” is “the goal
of the Constitution” in President of the Republic of South Africa v Hugo 1997 6 BCLR 708 (CC) para 141. In
Harksen v Lane No 1997 11 BCLR 1489 (CC) para 53 the Constitutional Court observed that “whether or
not there is discrimination will depend on upon whether, objectively, the ground is based on attributes and
characteristics which have the potential to impair the fundamental human dignity of persons as human or to
affect them in a comparably serious manner.” See too Fedsure Life Assurance Ltd v Greater Johannesburg

2!

o

=
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Fourthly, the right to open justice does not seem to exist harmoniously with a state’s need for
national security. The burden to protect human rights rests on the state, thus the state has the
duty to protect individuals from both internal and external threats.’® There has been a greater
emphasis on the importance of national security during the last few years due to the
emergence of terrorist activities both in Africa and Internationally. The recent kidnapping of
school children by Boko Haram is recent example of terrorist activities in Africa.’* The
terrorist attacks which occurred in Kenya, in which innocent civilians were massacred at a
mall in Kenya also exposed the brutality of terrorist activists in Africa.”® This shows the
importance of preserving national security. If the state divulges all information relating to
the resources available to its army, the general state of security and other relevant information

the country and its inhabitants will be left vulnerable to terrorist attacks. Thus it is important

for the state to keep certain informatic rder to protect the human rights of its
citizens. However there is a risk that 'y can be utilised to cover illegal and
unethical practices by state officials. imitation of the right to open justice
based on national security should b 1 caution. To highlight the dangers

inherent in always sacrificing dpen justic.o protect national security this research
will analyse the Protection %@t@f%}i\%fofvgﬁ(ﬁ%%@&s % which was considered
in the parliament of South Africafipgdah 2098 ¥ntdak avegevithdrawn in October. Although
the Bill was later withdrawn it is essential to scrutinize its contents in order to establish

whether it would have complied with the ideals of a nascent democracy such as South Africa.

Lastly in cases involving minors the court can also place a limitation on the open court
principle by ensuring that proceedings are closed to the general public as contained in section
56 of the Children’s Act 38 of 2005.” The Act only allows certain persons who are
specifically mentioned in that section to attend a court case which involves a child. This is a

justifiable limitation on the open justice principle because it serves the purpose of protecting

33 Office of the United States High Commissioner of Human Rights, “Human Rights, Terrorism and Counter —
Terrorism-Ohchr”www.ohchr.org/documents/Publications/Factssheet32EN.pdf (accessed 14-10-2016).

%% National Consortium for the Study of Terrorism and response to Terrorism, “Background Report: Boko
Haram Recent Attacks” https://www.startumd.edu/pubs/START %20SMA-
AFRICOM_Boko%20Haram%20Deep%20Dive_Jan2015.pdf (accessed 14-02-2016).

3 National Consortium for the Study of Terrorism and Responses to Terrorism “ Background Report Al-
Shabaab Attack on Westgate Mall in Kenya™ start.umd.edu/sites/default
/files/publicationslocal-attachments/STARTBackgroundReport-alShabaabKenya-sept 2013.pdf. .

(accessed 25 -05-2016). See also X22 Report “US views Kenya Attack as a Direct Threat to National
Security” xx2report.com/US-views-Kenya-attack-direct-threat-to-national-security. (accessed 25-05-2016).

36 The Protection of the State Information Bill of 2008. This Bill was widely disregarded because its definition
of classified information was too wide. It also sanctioned heavy punishments to those who revealed such
classified information.

57 Act 38 0f2005.
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full and detailed explanation of how the right to open justice is implemented in Zimbabwe

and South Africa respectively.

This study was conducted mainly by way of literature search in order to conduct an
investigation on the implementation and effect of the open justice principle. The University
of Zimbabwe Law Library contains material on the right to freedom of expression which lays
the legal and theoretical foundation of the right to open justice. The researcher made use of
recent textbooks and journal articles from the University of Zimbabwe Law Library in order
to see how legal scholars have comprehended and enunciated the relationship between the

principles of open justice and freedom of expression.

The University of Fort Hare Library (East London) was used so that the researcher could

analyse the textbooks and journals w s right to freedom of expression and
most importantly the right to freed thereby gaining an insight on the
similarities and differences in the ag justice principle in Zimbabwe and
South Africa respectively. Journals : essential to gain an insight on the

origins, contours and implementation of {Gjjjjjj#*¥pen justice in both Zimbabwe and South
Africa. This enables one t%ngpF ﬂ.fim whether these competing
values can be reconciled or balany@;b el eE featheduoman Rights and Documentation
Centre was particularly helpful as it contains comprehensive human rights documents on the
right to open justice. This enabled the researcher to compare the methods that have been
proposed by various scholars in order to balance the competing interests of open justice, the
need for confidentiality in asylum applications, fair trial rights as well as national security on

the other hand.

The researcher made use of Zimbabwean and South African legislation in order to determine
the approach that is used by the legislatures in these two countries in order to give effect to
the right to open justice. The researcher analysed judicial decisions from both the South
African and Zimbabwean jurisdictions in order to comprehend how these different countries
are balancing the right to open justice with national security and individual liberties. Cases

59 -60

such as Gumbura,”® the Tsvangirai® treason case, the Pistorius®'and Independent
g P

Newspapersézcases feature highly in this regard
g

Robert Martin Gumbura v The State SC 78/2014.
S v Tsvangirai HH -119-03.
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exposing corruption and other unethical activities by state officials.'"”® Thus free speech
enhances the accountability of the state. When various atrocities are exposed by the media,
while the public is not restricted from commenting on these atrocities, rights will be likely to
be afforded more protection in future. Accordingly Nicol et al concur that freedom of

expression is central to the achievement of democracy and the protection of human rights.'*®

Freedom of expression also enables the citizens to comprehend issues of political concern so
that they participate meaningfully in a democratic process.'*’ In the case of New York Times v
Sullivan the court held that government interference in matters involving public criticism of
government officials was unpalatable.'*® Thus citizens should be free to discuss issues of
public interests such as corruption and incompetence of public officials. However in

Zimbabwe the Official Secrets Act was enacted to prohibit government employees from

disclosing information acquired in the aent, this is evidenced by the secrecy
clause contained in section 4 (1) (c) s could have the effect of covering
corruption and mismanagement of top als.

Baker advances two theories on the demvss. Firstly he argues that free debate on

issues of public interest will ﬁi]ﬁrvdéf;é)ﬁ?yés 0 f;eé(ipfllﬁﬁf,réues that freedom of speech

is integral to self-governance. Th‘Té&‘@tW‘i]i‘l irmaKaiery whether the progression of free

debate results in the achievement of truth or not. Thus Baker enunciates the nature of the

relationship between freedom of expression and the achievement of democracy.

263 The Self Fulfilment theory

This theory asserts that freedom of expression contributes immensely to the self-realisation of
the indiv‘idual.151 Freedom of expression serves as an essential tool which guarantees the self-
realization of the individual. Ideally, every individual deserves adequate protection from
unnecessary intervention in order to express his or her thoughts while free form coercion and

other threats."”> Accordingly the theory of self-realization illustrates the symbiotic

"SVollenhoven “The Right to Freedom of Expression: The Mother of our democracy”
http://www.scielo.org.za/scielo.php?script=sci_arttext&pid=S1727-37812015000600009 (accessed 03-04-
2016).

"*Nicol et al Media Law and Human Rights (2001) 3.

"“"Nicol et al Media Law and Human Rights (2001) 3.

14376 US 254 1964.

149 Chapter 11:009.

130 Baker The image of man: A Study of the idea of human dignity in Classical antiquity, the Middle Ages and
the Renaissance (1961). (Hereafter “The Image of Man”).

131 Emerson “Toward a General Theory of the First Amendment” 1963 Yale Law Journal 877 879.

152 Alfredsson and Eide The Universal Declaration of Human Rights (1999) 394.
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individual. It is the right to receive information which forms an inseparable component of the
right to freedom of expression. The right of access to information enhanceé public
participation in governmental policies and decisions, enhances the accountability of the state
and also creates awareness on rights and remedies which are available when the rights are
breached. The right of access to information facilitates democracy. Thus this chapter will

discuss the right of access to information in Zimbabwe and South Africa.

271 Access to Information in Zimbabwe

In this democratic dispensation, access to information has become an indispensable
component for the fulfilment of democracy. Zimbabwe is one of the nascent democracies

which have participated in ensuring that the right of access to information is realized at

national level. There are several Int: rional instruments which have been
ratified by Zimbabwe to enable its c e right of access to information. By
virtue of signing these instruments, th imbabwe acquired a legal obligation
to guarantee and safeguard the right rmation in Zimbabwe. For instance

Article 19 of the Universal Declaration d'ghts and Article 19 of the International
Covenant on Civil and Politﬁh]ﬁg&tf.eﬁg}o& imﬂhlfémments which provide for
the right of access to Information}®° @gth@-q,@ﬂfh@égfén@eCharter on Human and Peoples’
Rights merely states that, “Every individual shall have the right to receive information.”
Zimbabwe ratified these instruments hence there is an obligation to give effect to the right to
access information in Zimbabwe. Section 45 of the 2013 Constitution of Zimbabwe requires
the judiciary to take into account international law as well as all treaties and conventions to
which Zimbabwe is a party. This shows that Zimbabwe has an obligation to promote, protect

and fulfil the rights contained in all international instruments to which it is a party.

The right of access to information is beneficial because it enhances the enjoyment of
democratic values. The World Bank noted that access to information is a fundamental
element of the four key elements of empowerment and poverty reduction. It effectively
facilitates a participatory democracy whereby citizens are aware of the governmental policies
and decisions before they participate in governmental activities and it ensures that state

parties are held accountable for their actions.'®” Thus access to information enhances

196 Art 19 of the UDHR. See also Art 19 of the ICCPR. Zimbabwe ratified both these instruments. Thus
Zimbabwe has the mandate to fulfil the obligation of providing access to information in Zimbabwe.

1"The World Bank “Empowerment and Poverty Reduction: A Sourcebook”
http;//documents.worldbank.org/curated/en/827431468765280211 (accessed 05-04-2015).
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on the basis that it contains so many limitations and exclusions which makes the enjoyment
of the right virtually impossible. The Access to Information and Privacy Act was previously
operating with the Zimbabwean previous Constitution which had no right of access to
information. During the pre-constitutional era section 20(1) of the Constitution of that time
the right to information was applied and interpreted within the wider context of free
expression. Section 20(1) provided that

Except with his own consent or by way of parental discipline, no person shall be hindered in the

enjoyment of his freedom of expression that is freedom to hold opinions and receive and impart ideas
and information without interference and freedom from interference with his correspondence.'”

Thus there was no express provision which guaranteed and protected the right to freedom of
expression in Zimbabwe before 2013. In the case of Matabeleland Zambezi Water Trust v
Zimbabwe Newspapers (1980) Limit-- ~=d ¢k~ Tdi~e of the Chronicle it was held that
section 20(1) did not include instances ridual could approach and request for

information held by another party.'”"

section did not provide for the right
of access to information held by a ti held that the onus was on the party

requesting the information to prove tha. lvlsut to access such information.

The case of Zimbabwe Law@smemtyigbts @ e Eegul Besources Foundation v The
President of the Republic of ZimbeBwé tsird the-Asorvsey -General' ™ established that rights
which are contained in the Constitution are not absolute and thus they are subject to
limitation. It was stated that limitations on human rights include public interest and also the
rights and freedoms of other persons. The facts of the case are as follows. The Government
was requested to grant public access to the Dumbutshena Commission Report on the
Matabeléland massacres popularly known as Gukurahundi'” which occurred in the early
1980’s. The government reiterated that the Commission of Enquiry Act did not impose an
obligation on it to publish the report. It argued that the findings and recommendations were
exclusively for governmental use and there was no legal responsibility to divulge the

findings. In enforcing its argument the government cited section 31 of the Constitution which

prohibited the court from enquiring into the manner in which the President had exercised his

1703 20 of the 1980 Constitution 1980 Emphasis added.

""Matabeleland Zambezi Water Trust v Zimbabwe Newspapers (1980) Limited and the Editor of the Chronicle
SC3/03. '

'2Zimbabwe Lawyers for Human Rights and the Legal Resources Foundation v The President of the Republic of
Zimbabwe and the Attorney General SC 12/03.

173 This is a massacre which is believed to have occurred soon after Independence whereby the Ndebele who are
the minority in Zimbabwe were allegedly butchered by government agents.
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commercial confidentiality clause in the Promotion of Access to Information Act these two

Acts have the capacity to promote secrecy.

The Promotion of Equality and Unfair Discrimination Act 4 of 2000 also poses potential
problems with regard to access to information and also the dissemination of information.'”
This Act was enacted specifically to give effect to section 9 of the Constitution which
prohibits unfair discrimination. Section 12 of the Act prohibits the dissemination of or
publication of any information that could be interpreted to demonstrate the objective to
discriminate against another person. However this contradicts with the Promotion of Access
to Information Act in instances whereby someone who conducts a research on discrimination

disseminates the relevant information.'”” Moreover section 5 of the Promotion of Access to

Information Act and section 5(2) of the Promotion of Equality and Unfair Discrimination Act

0f 2000 are in direct contradiction. Th uality and Unfair Discrimination Act
provides that in the event of a confli aw the provisions of this Act would
apply.

Ironically the Promotion of Administrat'(ct 3 of 2000 also contains a provision
which arbitrarily limits the r@iﬁf{ é(icgistip tﬁo%ﬂnf:f Cﬁ.éecision to grant or reject a
request for access to informatiofl’ }g@ﬂneﬂaq Ptoreefionmed Access to Information Act is
considered to be an administrative action and thus subject to the provisions of PAJA.'®
However the Promotion of Administrative Justice Act provides certain exceptions of acts that
do not constitute admihistrative action. For instance it states that, “any decision taken or
failure to take a decision, in terms of any provision of the Promotion of Access to
Information Act”?* This buttresses the notion in the Promotion of Access to Information that
if there is no reply to a request for access to information in 30 days then the request for
information is deemed to have been refused. Moreover it reduces accountability on the part of

the administrator or decision maker.

Therefore the right of access to information is inextricably linked with the right to open
justice. Without access to information there is secrecy and consequently the enjoyment of the

right to open justice is suspended. Thus it is vital to ensure that the state implements

19 McKinley “The State of Access to Information in South Africa.”

7 McKinley “The State of Access to Information in South Africa.”

%S 33 of the Promotion of Administrative Justice Act 3 of 2000 gives effect to section 33 of the Bill of Rights
which provides for, “the right to administrative action that is lawful, reasonable and procedurally fair.”
1McKinley “The State of Access to Information in South Africa.

20051 (1) (h) of PAJA.
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expressly provided by this Act, or any other law, criminal proceedings in any court shall take

lace in open court.”'” Thus there is a general right of access to court proceedings.
p P g p g

The right of access to court proceedings also applies to more specialised courts. These

218

include the inquest courts®®, the small claims courts®'®, the labour court’®, the equality

courts”?!, the competition tribunal®**

, the land claims court*” and the military courts.*** An
evaluation of the relevant sections would reveal that the court has discretion to decide
whether a case should be heard in public or not. Moreover the interests that should be taken
into account when making a decision include public order, public morals and the safety of

witnesses.

One of the reasons for the closing of criminal proceedings is to protect witnesses and

complainants. Section 153(2) of the C Act enunciates circumstances where
courfs may be closed to the public i . witnesses from harm especially in
instances where there is a, “safety risl afforded to witnesses under the age
of 18 and also to complainants in ca nal offences or extortion.”*® Section

153(2) provides for the protection of witnseug®recting that the witness testify in private

to the exclusion of the public; iy itxcgtyechme flrgseace is necessary or who are
authorised by the court may attendJ§ “Dhe cotirtmas leipode a reporting restriction thereby

217 Act 51 of 1977.

2% 510 (1) of the Inquests Act 58 of 1959 requires that court proceedings should be held in public unless the
giving of oral evidence is dispensed with. S10 (2) of the Act goes on to mention factors which could result in
a need for privacy. Firstly if it appears to the judicial officer that, “it would be in the interests of the safety of
any witness or of good order to the administration of justice” that the inquest be held in public, then the
presiding officer, “may direct that members of the public in general or any particular category, or that
particular person, shall not be present at the inquest or any part thereof.”

2195 4 (1) and (2) of the Small Claims Court Act 61 of 1984. The court should take into account the interests of
“the administration of justicé or of good order or of public morals or at the request of the parties to the
proceedings for reasons considered sufficient by the court, order that the proceedings shall be held behind
closed doors or that specified persons shall not be present.”

208 160 (1) of the Labour Relations Act 66 of 1995. Subsec (2) of the same Act allows the presiding officer to
exclude members of the public from attending court proceedings for similar reasons to those of the High
Court.

221519 (2) of the Promotion of Equality and Unfair Discrimination Act 4 of 2000. This Acts states that all
proceedings should be held in an open court unless the court dictates otherwise taking into consideration the
interests of justice.

2223 52 (2) (a) of the Competition Act 89 of 1998.

223 $2B of the Restitution of Land Rights Act 22 of 1994 provides for the hearings to be in open court unless the
court directs otherwise.

2243 33 (3) of the Military Discipline Supplementary Measures Act 16 of 1999. This is a peculiar case whereby
the Prosecutor may apply for the court to be closed. A court may also make an order for closure on its own
accord.

2255153 (2) of the CPA. See also Milo and Stein 85.

226 Milo and Stein 85.

27 Act 51 0of 1977.
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limiting press freedom by restraining the press from disclosing the identity of the victim. An
example is the Zuma rape trial where the identity of the victim was not disclosed.?”® However
harm to the witness must be a reasonable possibility, and not a remote fantasy in order for the
court to grant such a ban.”® Thus the right to open justice can be justifiably limited to protect

witnesses and complainants from harm.

Section 153(5) of the Criminal Procedure Act also offers protection to child witnesses. The
Act provides that where a person under the age of eighteen is giving testimony the court may
direct that no other person apart from the guardian or parent of such child may be present at
the hearing.”® The only exclusion is when the presence of such person is necessary or

231

authorised by the court.”" In this case there is also a reporting restriction in the unlikely event

that access is granted. Section 154(3) of the Criminal Procedure Act prohibits the publication

of information which reveals the ident the judicial officer has the discretion
to determine whether it would be “ji and in the interest of any particular
person.”232

In sexual cases as well as bribery casv turther restriction on the open court

233 ‘t‘j‘h"“}g [‘tEi c}(}uSTth?gf moceedings at the request of

the complainant who may be a vi%gfﬁ%% Eirpe Jethgecommon law crime of extortion.
The Criminal Law (Sexual Offences and Related Matters) Amendment, Act, 2007, lists a

principle. Section 153(3)

number of sexual crimes which include rape, sexual assault, incest and statutory rape. Some
of the victims of sexual crime are children, thus parents or guardians are entitled to request
that the proceedings be held in camera. With regard to extortion cases there is a degree of
force or cohesion required thus the victim may be afraid to testify in open court. Section 153

(3A) of the Criminal Procedure Act requires that proceedings should automatically be closed

2288y Zuma 2006 6 BCLR 790 (W) 794.

S v Madlavu 1978 4 All SA 330 (E) 333-334 see also the case of S v Baleka 1986 4 All SA 428 (T) in which
a former member of the ANC testified in camera due to a reasonable apprehension that his safety would be at
risk. '

2398153 (5) of the CPA 51 of 1977.

219153 (5) of the CPA.

2.9 154 (5) of the Criminal Procedure Act states that the fine for contravening the prohibition on disclosing the
identity of a child is a fine and or imprisonment not exceeding five years. See also the case of Prinsloo v
Bramley Children’s Home 2005 2 SACR 2 (T). In this case where minors were victims of sexual assault as
well and child pornography, Bertelsmann J commented that the accused as well as Bramley Children’s Home
should not have disclosed the children’s names and also put a ban on further disclosure.

239153 (3) of the CPA.
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in accordance with the interests of justice.”®® Thus a court may only order that a trial should
be held in camera where it is satisfied that it is essential or expedient to exercise such

discretion in the interests of defence, public order or the economic interests of the state.

The Courts and Adjudicating Authorities (Publicity Restriction) Act permits the court to
make various orders to restrict publicity. Firstly the court may order all persons or categories
of persons to be excluded from the proceedings. Secondly, the court may prohibit the
disclosure of the name and address and any other information which would make it easier to
identify anjrone mentioned in the proceedings. Thirdly the court may order that the whole or
part of the proceedings should not be disclosed. However there are special extraordinary

circumstances in which these orders should be given.

1. Where publicity would prejudice * =~~~ 77 7 2
2. In the interests of public moralit
3. In the interests of the welfare of of 18
4. To protect the lives of persons c dings.?%
Thus the circumstances which warrar nd justifiable restriction of publicity

are limited. This is due to the fact that uvbt justice dictate that there should be a
balance between different ctljaﬁetiné inte{ests. FIFS thi:s ﬁ?{)ter will explore various other

legislation which deal with the linyi@&@?rfg‘;omrﬂ%éq@ Ahpqugh restricting publicity.

In Zimbabwe the Criminal Procedure and Evidence Amendment Act provides for the
protection of victims of sexual crimes in section 319B.%°” The Act stipulates that where the
victim would suffer substantial emotional stress from the giving of evidence or where they
are likely to be intimidated by the accused or any other person then the court may direct that
the proceedings should be held in a place whether in or out of the accused’s presence which
would reduce the risk of the person suffering stress or being intimidated by the other person.

The court may also exclude other persons from attendance.

Moreover, in Zimbabwe matters relating to customary law are governed by the Customary

Law and Local Courts Act.”%® Section 7(3) of the Customary Law and Local Courts provides

269

that proceedings should be open to the public.” However it goes on to list a number of

factors that may justify the closure of proceedings to the general public. These include the

2R v Miller 1969 (2) RLR 472G.

266 § 3 of the Courts and Adjudicating Authorities (Publicity Restriction) Act [Chapter 7:04].

267 Chapter 9:07.

2683 2 of the Customary Law and Local Courts Act chapter 7:05 establishes that a traditional court is a court of .
law. '

289 Customary Law and Local Courts Act chapter 7:05 of Zimbabwe.
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welfare of minors, protection of private lives and the interests of justice or injury to another
person.”™ This shows that other factors have to be taken into account before implementing

the open justice system.

In Zimbabwe proceedings in which a minor is involved are not subject to public attendance in

accordance with the Children’s Act.””!

This is similar to the position in South Africa.
Children are considered as one of the most vulnerable groups in society thus it is essential for
the state to afford them protection. The interests of children deserve protection due to their
vulnerability, especially in cases whereby such children have been the victims of sexual
crime. Thus open justice as important as it is tends to promote openness sometimes at the

expense of other rights.

One of the occurrences which expose ' nherent in the implementation of the
open justice principle occurred in Zimr | this case four accused were on trial
at a magistrates court for allegedly b a dairy company owned by the
President’s family. The issue was bef court. Two of the men are allegedly

linked to the military. Consequently, the I'lilitary applfed to the High Court for the

proceedings to be held in haaia %[I_}l}% W@le request. However the

Magistrate openly refused to foll g dle¢ reederreick beld thep the proceedings should be held

openly. Magaisa regarded this as un-procedural and unlikely that a magistrate will refuse to
accept the orders of a higher court. This shows the inconsistencies inherent in the

implementation of the open justice principle.*”>

Moreover the case was being tried by the
Magistrate court and it was bizarre that the head of the military applied to the High Court for
the case to be held in camera. Conversely the conduct of the Judge constituted an irregularity

as well. In the case of Nyaguwa v Gwinyai*" it was also held that neither the High Court nor

208ection 7 (3) of the Customary Law and Local Courts Act of Zimbabwe.

"' Chapter 5:06. S5 (5) of the Children’s Act of Zimbabwe states that, “ No person shall publish the name,
address or any other information likely to reveal the identity of any child or young person who is or has been
concerned in any proceedings in a children’s court.” However the Act gives the presiding officer the
discretion to dispense with this requirement where the relevant publication would be, “just and equitable and
in the public interest.” S6 goes on to state the persons who may be present at the proceedings, these include
the people whose presence is necessary in connection with the proceedings, the legal representative and the
parents and guardians. Thus cases involving children are generally closed to the public in Zimbabwe.

*Magaisa, “The Bizarre case ofa Clash Between a Magistrate and a Judge.” Alexmagaisa.com/tag/opei-
justice. (accessed 01-03-2016).

PNyaguwa v Gwinyai 1981 ZLR 25.
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CHAPTER THREE
The Tension between the Right to Open Justice and the Right to a Fair trial

31 Introduction

A verdict of guilty and ensuing punishment must be a product of a fair trial. The rule of law can settle
for nothing less. Trial by media cannot be tolerated ina civilised society.?”’

The right to open justice is unequivocally essential to any nascent democracy. However, the
ideal extent and limitation of the right to open justice has not yet been specified especially in
cases where it exists in tension with the accused right to a fair hearing as well as the

confidentiality of asylum proceedings. A fair hearing in the context of this chapter refers to a

hearing in an ordinary court of law as ™ 7 Tefore a refugee Board. Moreover the
right of access to courts is essential i the right to a fair hearing. Thus this
chapter seeks to explore the tension be ng interests of open justice, the right
to a fair trial and the need for confide applications. This Chapter is divided

into two sections. Part A of this chapter 'yse the extent to which the right to open
justice in this modern era UE?W% %liet Ci)ufeF B%Itt H ﬁtf%r trial, the presumption of
innocence and the subjudice rule ip W AW Feespl espep namely Pistorius and Gumbura
which were tried in South Africa and Zimbabwe respectively. Part A of this chapter also
proposes that the right to open justice has the potential to interfere with the impartiality of the
courts. Part B of this Chapter will determine the nature and extent of the tension between the
right to open justice and the need for confidentiality with regards to asylum applications. This
section will also analyse legislation which impacts on open justice with regard to asylum
applications. Measures that were implemented to balance the competing interests of open
justice and privacy, security as well as the right to a public hearing in the case of Chipu will

also be evaluated.

32  Part A The tension between the Right to Open Justice and the Accused Fair
Trial rights: A Tale of Two Cases Gumbura and Pistorius.

It is imperative for one not to undermine the significance and effect of the open justice®”®

principle on essential individual rights such as the accused fair trial rights.>”

21 Attorney General (NSW) v X 2000 49 NSWLR 653 184.
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procedurally and substantively fair.?®® This should be done in order to guard against the

possibility of securing wrong convictions.

It is imperative for the justice system to ensure that the innocent are not wrongly convicted
because this undermines the integrity of the justice system and also infringes on the liberty**
of the accused. A criminal trial has been defined as the most effective way of separating the
guilty from the innocent. Thus the right to a fair trial serves the essential purpose of ensuring
that innocent people are not wrongly convicted. Article 14(2) of the International Covenant
on Civil and Political Rights®' contains the presumption of innocence. The presumption of
innocence serves the purpose of ensuring that an accused should be proven guilty beyond
reasonable doubt?®? before the state can convict him. Hence the presumption of innocence is

an essential component of the accused’s right to a fair trial. This chapter seeks to propose that

pre-trial media publicity interferes wit ht to a fair trial.
The right to a public hearing is also i to the right to a fair trial.®® This is
due to the fact that the right to a pub =ffect to the right to a fair trial. The

right to a public hearing can facilitate the')f the facts in dispute in a criminal case
in numerous ways. For inst:{l}fﬁx%ifiﬁ &u&l’%&‘fl Illea(ibéaining of more evidence as
unknown witnesses come forwdfdce Mleat thdil galftemetion can be considered thereby
facilitating the resolution of the facts before court.>** Secondly thé right to a public hearing
ensures that the administrators of justice in a criminal court will act fairly because of the

public scrutiny surrounding a case.”> Burd and Horan identified the role of open justice in

298 v Ntuli 1997 3 SA 772 (CC) para 1. In this case it was stated that the 1996 Constitution of South Africa
imposes a burden on the South African justice system to ensure that the accused’s trial is both substantively
and procedurally fair.

2% awyers Committee for Human Rights “What is a Fair Trial? A basic Guide to Legal Standards and Practice”
https://humanrightsfirst.org/wp-content/uploads/pdf/fair-trial.pdf (accessed 11-10-2015).

21 Article 14(2) of the International Covenant on Civil and Political Rights.

P2Gection 18 of the Criminal Law Codification and Reform Act of Zimbabwe states that, “No person shall be
held to be guilty of crime in terms of this Code or any other enactment unless each essential element of the
crime is proved beyond reasonable doubt.” In S v Isolano 1985 1 62 (S) The issue regarding the difficulties of
the court in precisely defining reasonable doubt was addressed. ‘It was held that the degree need not reach
certainty but it must carry a high degree of certainty. It was also held that proof beyond reasonable doubt
does not mean proof beyond a shadow of doubt.” See also S v Tsvangirayi HH-169-04It was held that were
doubt exists it must be resolved in favour of the accused. :

2% Article 14 of the International Covenant on Civil and Political Rights enunciates that an accused person has a
right to a fair and public hearing. Section 69 of the 2013 Constitution of Zimbabwe also states that an accused
person has a right to a fair and public hearing. See also Constitution s35.

2% Howe “Publicity in Criminal Cases-Difficulty For The Trial Judge in Assessing Prejudice, Judicial Rules
Governing Prejudice Assessments, Overcoming Prejudicial Publicity”’law.jrank.org/pages/1894/Publicity-in-
Criminal-Cases.html/. (accessed 01-03-2016). (Henceforth “Publicity in Criminal Cases- Difficulty for the
Trial Judge in Assessing Prejudice”). :

¥ Howe “Publicity in Criminal Cases-Difficulty for the Trial Judge in Assessing Prejudice.”
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%6 Media coverage can facilitate the improvement of the justice

deterring criminal conduct.
system by exposing weaknesses in the justice system and facilitating the implementation of

necessary changes.*”” Thus the right to open justice is an integral part of any justice system.

However the right to open justice as exercised by the press can pose grave problems
especially in this 20™ Century where open justice is no longer restricted to access to court
documents only, but also entails the broadcasting of trials. Waites enunciates on the effect of

technology on media law as follows,

Until recently, the only pre-trial publicity that most trial attorneys experienced was an occasional
mention of a case buried deep inside the local newspaper. With the advent of faster communications
and web based news sites, news organisations find out about court trials more rapidly...Judges and
jurors are often greatly affected by the information about particular situations. .. %

Waites highlighted the issues that ha ted from technological advancement
in relation to media law. The princig has acquired a whole new meaning.
Consequently the fair trial rights of th n subjected to potential infringement
because of the publicity that is likely t nal case, especially where prominent

figures are involved.”” The courts are {NJJJ#rdened with the duty of balancing two
competing interests namely Terighbte qw iR harg and the accused right to a

fair trial on the other hand. Tricthigeith snwnchavabtidn dllemma as follows, “The tension
between pre-trial publicity and conducting a fair trial tests the abilities of trial courts. 300 Iy
as much as defendants have the Constitutional right to a fair trial, but open courts are also an
integral part of the justice system.’”’ Hence the ability of the courts to reconcile two
conflicting interests is put to the test in such instances where the right to open justice has the

potential to infringe on the fair trial rights of the accused.

There are various reasons why the principle of open justice requires proper administration.

***Burd and Horan, 2012 Crim LJ 104.

*’Burd and Horan, 2012 Crim LJ 104.

Y Waites “The  effects of Pretrial Publicity on Judges, Jurors and  Arbitrators”
www.theadvocates.com/the%20Effects%200f%20Pretrial%20Publicity.p... (accessed on 11-10-2015). _
»%Uelmen - “Jury-Bashing and the 0.l Simpson verdict”
http://digitalcommons.law.scu.ed/cgi/viewcontent.cgi?article=1370&context=facpubs. (accessed 06-09-2016).
(Henceforth “The Effects of Pretrial Publicity on Judges, Jurors and Abitrators.”).

3T ricchinelli “Pre-trial publicity limited effect on the right to a fair trial” https://www.rcfp.org/browse-media-
law-resources/news-media-law/news-media-and-law-spring-2013/pretrial-publicitys-limited (accessed on 11-10-
2015)

3 Tricchinelli “Pre-trial publicity limited effect on the right to a fair trial”
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made it particularly difficult for the public to exercise their Constitutional rights without
encountering a ‘stumbling block’. Hence the 1980 Constitution was ineffective in the sense
that the limitations and derogations permitted by it were not reasonable and not justifiable in
an open and democratic society. However the 2013 Constitution has made substantial
improvements in this regard. In this regard this study aims to outline and explain the way in
which the open justice principle was applied in Zimbabwe both before and after the coming
into operation of the 2013 Constitutions. The differences in the application of the open justice
principle before 2013 and afterwards will assist in determining the extent to which the open

justice principle can be limited in an open and just democracy.

351 Zimbabwe’s Constitutional History in Light of the Fair Trial Rights of the
Accused

Zimbabwe proclaimed its Independ n in 1965 through the Unilateral
Declaration of Independence. During ibwe (formerly known as Rhodesia)
was under severe sanctions from B brutal and discriminative apartheid

policies.™®® The 15 year long civil war tha™GjJ#W%s a direct consequence of the brutal and -
discriminative policies of thetgﬂimqlw}g:ﬁ kg ttsiehgd-eConstitution which made it
practically impossible for the black rggjoriey 161 descinii emselves.”>' The black majority
rebelled against the Constitution and other racist laws which had been enacted at the time and
towards the late 70’s they won in the long war against Ian Smith and the Rhodesian
government. The 1965 Constitution was discriminative and the fair trial rights of the black
majority were not taken into serious consideration during that period. The court system was
shrouded by secrecy and the interpretations of unjust laws enacted by the sovereign
parliament were meant to repress the rights of the black majority. Unlawful detentions, secret
trials and convictions without trial were very common. Thus the Constitution which was in
operation during that period of war and instability will not be discussed in detail in this

chapter because the justice system was neither fair nor impartial.

3%Constitutionnet “Constitutional History of Zimbabwe.” www.constitutionalnet.org/country/zimbabwe-
country-constitutional-profile(accessed 02-09-2015).
31 Constitutionnet “Constitutional History of Zimbabwe.”
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Hence one would be compelled to question whether the limitation on the open justice

principle gave effect to the accused to a fair trial.

In August 1978 as the Ian Smith regime was on the verge of demise, the British Government
and Zimbabwean Nationalist leaders gathered at the Lancaster House to negotiate new terms
for the establishment of a new Constitution for Zimbabwe.”*® In December 1979 a document
known as the Lancaster House Agreement was signed thereby putting an end to fifteen years
of civil war and providing political instability.**” Section 18 of the Constitution of Zimbabwe
1980 provided for the right to a fair hearing.**® Moreover section 18 (4) also contained the
rights of the accused to have access to a copy of the record of the criminal proceedings
instituted against him after the trial whilst section 18(10) contained the right to a public trial

_ in both civil and criminal cases respectivelv. This eives effect to the open justice principle

and one would be inclined to assum istice principle has been effectively
enunciated in this Constitution. Hc o this assumption the open justice
principle in this case was limited by u mecéssary derogations just like most
of the rights that are contained in the L __ _ _nstitution.

N 4

After conferring the right to {Pfﬁvéfﬁ{g,oéfsﬁ,@ﬁl%@% Constitution went on to
arbitrarily limit such right. The (Bngt@ttitien eptfaired apeovision whereby a Minister can

produce a certificate in court which prohibits the public disclosure of any matter. The clause
goes on to state that the court or other unspecified authority may take action as may be
necessary to ensure that the matter is not disclosed.>* The words “any matter” conferred an
unfettered discretion on the Minister concerned to order the prohibition of the release of any

information that the Minister regards as privileged. Hence the justice system was shrouded in

336 See Vollan “The Constitutional History and the 2013 Referendum of
Zimbabwe.”https://www.jus.uio.no/.../zimbabwe-constitution-201.(accessed 09-08-2015). The Lancaster
House Constitution provided for a parliamentary sovereignty in which the executive position was held by the
Prime Minister. In 1987 this was changed and a presidential system was put in place. This system provided
for an executive president. (Henceforth “The Constitutional History and the 2013 Referendum of
Zimbabwe”).

37ollan “The Constitutional History and the 2013 Referendum of Zimbabwe.”

338 Section 18 of the 2013 Constitution of Zimbabwe provides that, If any person is charged with a criminal
offence, then, unless the charge is withdrawn, the case shall be afforded a fair hearing within a reasonable
time by an independent and impartial court established by law.

39 Section 18 (12) of the 2013 Constitution of Zimbabwe states that, Notwithstanding anything contained in ss
(4), (10) and (11), if any civil proceedings before such court or other adjudicating authority as is referred to in
s (2) or (9) including any proceedings by virtue of s (24), a certificate in writing is produced to the court
signed by a Minister that it would not be in the public interest for any matter to be publicly disclosed, the
court or other authority shall make arrangements for evidence relating to that matter to be heard in camera
and shall take such other action as may be necessary or expedient to prevent the disclosure of that matter.
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secrecy. Moreover matters relating to the violations of human rights by the officials could

also be prohibited from being discovered or published in accordance with section 18(12).

The effect of section 18 (12) is that human rights violations by government officials may be
prevented from being published to the public. Rights such as the right to a fair trial and the
right not to be unlawfully detained among other crucial human rights violations would be
successfully kept away from the media. Thus the 1980 Constitution left room for the
violation of the accused fair trial rights by limiting the accused’s fair trial rights immensely,
especially the right to open justice. It also infringed upon the rights of the media to report

information.

353 The Right to Remain Silent and the Presumption of Innocence Under the 1980
Constitution '

Central to the issue of accused fair tri ion that an accused person should be
presumed innocent until proven guilty proach adopted by the South African
and Zimbabwean authorities in dealin that has elected to exercise his right

to remain silent differs significantly. The “jJjJjJ#itution did not offer adequate protection

to the accused’s right to rem¥ili & 1 t resumption of innocence is
W ite PO e

inextricably linked to the right to mgetihosilent. . Xbe peespenption of innocence confers the

burden on the prosecution to prove the accused’s guilt beyond reasonable doubt.>*

The presumption of innocence gives effect to the right to remain silent. Hence ordinarily an
accused should not be penalised for exercising his right to remain silent. However in
Zimbabwe, adverse inferences could be properly drawn from the accused’s silence, if the
accused elected to exercise that right. In the case of Makungatu it was held that section 199
(1) of the Criminal Procedure and Evidence Act was in line with section 18 (8) of the 1980
Constitution which did not prohibit the court from drawing adverse inferences from the

accused silence during the course of the trial.>*!

It was stated that a prima facie case against the accused could lead to conviction if the
accused continuously refused to answer questions which were being asked by the prosecution

without just cause. In the case of McFarlane v Segweni No,>** Gubbay CJ remarked that the

39Geldenhuys et alCriminal Procedure Handbook (2011) 19. See also De Waal, Currie, Erasmus The Bill of
Rights Handbook (2001) 599.

1S v Makungatu 1998 2 ZLR 244 (SC).

21995 (1) ZLR 384 (SC).
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right to silence carries less weight in Zimbabwe than it does in South Africa and England. He
went on to allude this to the fact that the right to silence in Zimbabwe had been “eroded to a

significant extent.”

Due to the inadequacies of the 1980 Constitution, the people of Zimbabwe demanded a new
Constitution. In 1999 an attempt by the government to adopt a new Constitution failed
dismally. In February 2000, the public voted overwhelmingly against a Constitutional Bill

33 The new Constitution was a result of the

that had been proposed by the government.
Global Political Agreement or the so called “unity government.” The Global Political
Agreement stipulated that a new Constitution should be drafted by the parties to the Global
Political Agreement namely Zanu Pf, Mdc M and Mdc T by August 2010.*** There was also

one representative of the traditional chiefs.

The Mdc advocated for a transformat; > sense that they wanted a fresh start
while the Zanu Pf advocated for a pr h in which the parties would have a
Constitution modelled on the Karib: promise was reached and the new

Constitution was adopted. This new ConsJ%%e one which will be discussed in order

to establish whether the newly ﬁqv@flﬁWOmoWsﬂaf@ the right to open justice is
not equally infringing on the fair tfiekjegine ofnhe xcaised

36 A Primer on the South African Constitution in Light of the Accused Fair Trial
Rights

South Africa also has a past in which unjust laws were created by the legislature thereby
violating fundamental rights and freedoms of the citizens. Before the coming into operation
of the 1996 Constitution, it was very difficult to protect and enforce human rights due to the
system of parliamentary sovereignty that had been put in place.*® The system of -

Parliamentary sovereignty justified the making of laws by parliament, some of which were

*Vollan “The  Constitutional ~ History and the 2013  Referendum of  Zimbabwe”
https://www.jus.uio.no/.../zimbabwe-conxtitution-201...( accessed 15-08-2015).

% The Constitution which was drafted as a result of the'Global Political Agreement was finalised as a result of
a highly contentious process in which the parties had to compromise with each other. For instance they
reached a settlement in which the death penalty could only be imposed on an accussed who was found guilty
of aggravated murder with certain limitations on gender and age. Moreover treason is no longer a ground for
the imposition of the death penalty. See also Ndhlovu “The role of the courts in the enforcement of socio-
economic rights under the 2013 Constitution of Zimbabwe” 2015 Africa’s Public Service Delivery and
Performance Review29.

3Ndhlovu “The role of the courts in the enforcement of socio-economic rights under the 2013 Constitution of
Zimbabwe” 2015 Afiica’s Public Service Delivery and Performance Review29.

3% De Waal, Currie and Erasmus The Bill of Rights Handbook (2002) 3.
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However the media contended that Pistorius is an international icon, and so was the deceased
Reeva. Hence the media stated that it was in the public interest that the proceedings should be
made available to the public. Moreover it was held that at his bail hearing there was not
enough space in the court room to accommodate everyone who had attended. Thus it was

more convenient to broadcast the trial

In as much as the accused has the right to a fair trial, it should be noted that the media has the
right to freedom of expression.367 This includes the right to receive and impart information
and ideas. In the case of South African Defence Union v Minister of Defence®® in which it
was. held that the right to freedom of expression lies at the heart of democracy. The case
enunciated the idea that the general public should be able to receive information and express

their views on various matters. In the case of Dotcom Trading®® it was stated that the use of

radio transmission has its advantages :cause the tone of the speaker and the
hesitations efcefera can also be record: ted.
However it should be noted that the rij xpression has limitations. Section 16

(2) contains some of the limitations. Sect'nunciates on how an essential right can
be justifiably limited. Sectiw fﬂ fé° [‘t&f ?WIFV(S&[% (I‘%Iﬁtf'lation contains substantially
similar provisions. In the Pistoriugenge thbri¢iy fxeetléowsed, albeit with certain exceptions.
It was held that the cameras had to be controlled by a remote. No member of the media would
be allowed to operate the camera while the court was in session. Moreover only audio
recordings were broadcasted. There are only certain portions of the trial which would be
broadcasted for instance opening arguments of the state and the accused, any interlocutory
applications during the trial and closing arguments of the state and the accused. This shows
that the right to open justice is not absolute. The trial courts are aware of the potential of the
open justice principle to impinge on other essential rights such as the right to a fair trial and

the right to privacy and dignity.
381 Remarks on Gumbura and Pistorius

There are certain similarities between the case of Gumbura and Pistorius. Both were
prominent figures who exert a certain degree of influence and wealth. Consequently their

cases attracted vast media publicity. There are a couple of issues involved in these cases

3675 6 of the 2013 Constitution. See also s 16 of the 1996 Constitution.
3681999 4 SA 469 (CC) at para 7.
2000 4 SA 973 (C).
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including the application of the rule of law and the right to equality. The rule of law demands
that no one should be above the law. Thus one may be tempted to argue that the public had a
legitimate interest in attending these proceedings and inspecting how justice would be

dispensed.

In as much as these cases seem similar there are also some striking differences. The outcome
in Pistorius proved to be bitterly disappointing for both legal experts as well as laymen. He
was charged with culpable homicide but afterwards this conviction was turned to one of
murder. However the public was generally enraged at the sentence that he got for the murder
conviction. Nevertheless the purpose of this chapter is to deal with issues of open justice and
accused fair trial rights so this matter will not be discussed further. In contrast Gumbura was

handed a hefty sentence of fifty years imnriecanment and ten were suspended on condition of

good behaviour. The general public i1 basically satisfied with this decision
because they argued that justice had b ly, the rule of law had been upheld.
The nature of publicity in these case | the Pistorius case there was more

extensive media coverage including live ‘SN, print media, twitter, facebook and all
other forms of social media, Jinthg %ztgrqﬂa* deiefiip wverage was also relatively
extensive and forms of media inclu@gliqpfiet ndiia, $BetBie6€ broadcasts mainly during news
time and also facebook, twitter and other forms of media. Burd and Horan acknowledged that
the Internet has transformed the way information is disseminated.>” It has also affected the
regulation of media publicity because it was easier to regulate the traditional forms of media
rather than the new ones. This may be partly due to the fact that information posted on the
internet is permanent and unreliable and unprofessional sources can also post their ideologies,

findings and other information pertaining to any case on the internet.

This can have an adverse impact on the accused’s fair trial rights. Brandwood argues that
media publicity can have an influence on factors such asthe accused’s likability, whether the
decision maker will be sympathetic towards the defendant, whether or not the decision maker
will regard the accused as a common criminal, pre-trial assessment of the accused’s guilt and

1.371

final verdicts as wel If the media publicity affects the impartiality of the decision maker

then it is unlikely that the accused would have a fair trial.

*°Burd and Horan 2012 Crim LJ 105.
"'Brandwood “You say ‘Fair Trial’ and I say ‘Free Press’: British and American Approaches to Protecting
Defendants Rights in High Profile Trials” 2000 New York University LR 1417 1417.
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3 8 2 Pre-trial Publicity and the Courts

One may wonder whether an appeal based on the argument that there was too much publicity
surrounding a case would be likely to succeed. With reference to Zimbabwe and South Africa
it is arguably apparent that an appeal based on the issue of excessive pre-trial publicity would
be likely to succeed. Currently there is no case which has dealt with this situation directly in
both South Africa and Zimbabwe. However there are cases from the Australian jurisdiction

that have dealt with this matter.

In the Australian case of R v Glennon Mason CJ and Toohey J argued that the fact that a juror
will be exposed to pre-trial publicity is inevitable in a criminal trial.*”* Thus in order to

determine whether the pre-trial publicity compromised the fairness of the proceedings, there

271 .

should be an intolerable risk to a fair test is whether the pre-trial publicity

poses an unacceptable risk tothe fairr ings. Brandwood suggests that when
evaluating the effect of pre-trial publi o take into account the nature of the
publicity as well. The publication of : ns, previous criminal records, failed

lie detector tests or other forms of inadm'nce have the potential to undermine the

5 . . . . .. 374 o .
accused’s right to a fair trial Gﬂi \tPéT' g% foang [ptﬂll‘Tﬁ% Thus it is not the amount

of media publicity only that should be;talsairfie Aueeutibhithe nature of publicity as well.

Burd and Horan highlighted that in small Australian communities where everyone knows the
prior convictions of the other as well as other unpleasant details regarding their neighbours an
infamous defendant could apply to have his trial held in another place where he was not
known.>” This shows that the potentially adverse impact of media publicity was always in

issue.

In the Australian case of R v Liddy the court ordered a stay of proceedings due to the media
publicity as well as a number of other factors such as the four year delay between the sexual
assault and the trial.*’® However the judge emphasised that if media publicity had been the
only factor relied on by the applicant, the judge would not have granted the stay of

proceedings.®”’

32R v Glennon (1992) 173 CLR 592 at 603; 60.

3R v Glennon,

*“Brandwood 2000 New York University LR 1419-1420.
3°Burd and Horan Crim LJ 105.

378R v Liddy 2010 SADC 80.

TR v Liddy.
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expression but it is also recognised due to its role in promoting and guaranteeing the

390

protection of human rights.”” In the case of Khumalo v Holomisa it was stated that, “the

media are important agents in ensuring that the government is open, responsive and

accountable to the people as the values of the Constitution require.””!

The importance of the right to freedom of expression is to enable the public to form and

express opinions on a wide range of matters.

396 Importance of Purpose of the Limitation

The importance of the purpose of the limitation was to protect the integrity of asylum seekers.
- It was also stated that confidentiality would encourage asylum seekers to disclose all the

relevant information which was needed to reach a decision. Moreover confidentiality was

required in order to protect asylum se milies from persecution. There is an
inherent danger to their lives and the nilies and friends if the information
became known.**>

397 Nature and Extent of the Limlt:v

The limitation contained if_spetige [Z;[’ﬁ} i© canfdentia] 4 dature. The confidentiality
required in this instance was foulfl 4o Be dbdohsle. GME¥ implies that even in instances

whereby the asylum seeker has committed grievous crimes or other relevant crimes against
humanity the information still maintains its confidentiality. Even in the event that the.
application is rejected the matters related to that asylum application remain confidential. In
this respect the court must enquire on whether there are less severe means to achieve the
desired result without arbitrarily curtailing the other right. In this case this would entail that
the courts should enquire whether there is a less restrictive way of protecting the security and

safety of these asylum seekers without arbitrarily limiting the right to freedom of expression

310 The Right to Open Justice and the Confidentiality of Asylum Applications.

Extreme caution should be exercised when handling asylum seekers applications. This is due
to the fact that fundamental rights and liberties are at stake in most instances. Asylum

applications present an opportunity for a state to protect fundamental human rights such as

3Chipu para 52.
3912002 5 SA 401 (CC).
392Chipu para32.
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there is no serious possibility that anyone’s safety or security may be endangered as a

consequence of such disclosure.*'°

The Ireland’s Refugee Act requires inter alia, the consent of the asylum seeker before
consent to public disclosure can be granted.*'' The general rule is that the hearings of the
Refugee Appeal Board ought to be conducted in private. Thus one may argue that the
confidentiality requirement should not be applied rigidly. It should be applied in a flexible
manner to allow the law to do justice to various unique circumstances that inevitably present

themselves before Refugee Boards worldwide.

312 A Commentary on Chipu

412

.1 P . 1

The principle of open justice require 1d be dispensed in an open court.

This is done to ensure public acce s and ideologies that are normally
implemented by the court in administ Scarman concurs with this view. He
enunciated that justice must be dispe so that the public may be given an

opportunity to evaluate the quality of Jusv by the courts.*"® This is essential to our
democracy because it enhanﬁs a@countab%i}tfy alfd Frans%aﬁlc%' The values of accountability
are essential principles that showpob‘éliﬁggmt %@ Jggp! system. Thus it is essential to
uphold open justice because it -enhances openness and transparency in the justice system
thereby minimizing corruption and arbitrariness in the justice system. The asylum process
requires openness to ensure that the Refugee Board as well as the Refugee Appeal Board are
held accountable for their actions. Therefore it is essential to ensure that a balance is struck
between the asylum seeker’s need for confidentiality on one hand as well as the right to open
justice on the other hand. The right to open justice is inextricably linked to the right to
freedom of expression which includes freedom of the press and the media.*'* Hence the
media has the right to access information and impart it to the public. Matters of public

interest are also of particular interest to the media.

The facts of Chipu are of such a nature that media interest in the matter was inevitable. This

is due to the fact that there was a reasonable belief to suspect Mr Krejcir of having committed

4105 151 of the New Zealand Immigration Act.

118 16 (14) and 19 (2) of the Ireland’s Refugee Act 17 of 1996.

N2Gtepniak “The Therapeutic Vaue of OpenJustice” www.aiija.org.aw/TherapJurisp06/Papers/Stepniak.pdf.
(accessed 15-05-2016).

Brome Office v Harman 1982 1 All ER 532, 547.

#4145 16 of the 1996 Constitution.
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grievous crimes. Moreover, his country of origin sought to extradite him on account of
various crimes including fraud. Accordingly one could justifiably submit that the alleged
offences are such that they could lead a reasonable person to believe that he is more of an
International Criminal than a hopeless asylum seeker. Hence this was a matter of public

interest.

Moreover Mr Krejcir is alleged to have obtained his temporary asylum seekers permit
fraudulently. This shows that the justice system is susceptible to abuse. Where secrecy is
allowed, it becomes even more probable for corruption and maladministration to thrive under
the veil of secrecy. Open justice thus serves the function of ensuring that the justice system is
open and accessible to the public. In the instances where such accessibility would not be in
the interests of justice, the limitation on the right to open justice should be jus’(iﬁable.415 Thus
the question which arose in Chipu w nitation on the right to open justice,

including media freedom was justifiab n a democratic society.

313 Lawyers for Human Rights A..

.
Although the Lawyers for Hltljlan Riéhté a@licafinﬁl 60 ]Ee Pfﬁ‘i‘téd as amicus curiae was not

aCcepted, this chapter will explorqﬁ@@qﬂgpeﬁsﬁ}bg Jsmyers for Human Rights arguments

exposed the vulnerability of asylum seekers.*’® They also showed that asylum seekers are
dependent on the Refugee Board which has the ultimate power to decide whether or not their
application for asylum should be granted or rejected. This can be interpreted to mean that
strict rules should be applied in order to govern Refugee Law and ensure the accuracy of
decisions given by the Refugee Board. This is due to the fact that asylum seekers depend on
the Refugee Board to discharge its functions effectively. Thus one may wonder if unfettered

access to asylum applications by the media is bound to interfere with the interests of justice.

The Lawyers for Human Rights also mentioned that asylum applications are sensitive due to
the nature of persecution that the asylum sgekers and their families would have suffered in
“their countries 6f origin.*'” Human Rights violations such as torture, unlawful detention and
other forms of persecution which threaten the security of the asylum seeker and his family
would have been committed in most genuine cases. If the asylum seekers application is

rejected summarily the consequences could be grievous. However one may explore the

4158 36 of the 1996 Constitution.
8Chipu para 6.
17 Chipu para 6.
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possibility that open justice can increase the intensity of such persecution in cases where the
media is allowed to publish details of the facts that led to the application for asylum without
adequate supervision. This is due to the fact that if the original countries from where the
asylum seeker originated gains access to the information the asylum seeker may face further

persecution.

The respondents in the case of Chipu concurred with this above view. They contended that
absolute confidentiality was essential in order to ensure the security of the asylum seeker and
his family. However if one where to analyse their argument in light of the fact that open
justice enhances accountability one may be tempted to tilt the balance in favour of open
justice. The case of Chipu deals with the issue of Mr Krejcir, an alleged criminal who is
alleged to have obtained his temporary seekers permit fraudulently. Thus it would probably
be in the best interests of justice to er for open justice outweighs his need
for confidentiality in order to enhar ility of the Refugee Board thereby
protecting the integrity of the justice s

Therefore section 21(5) of the Refugee-t allow the Refugee Board to make a

decision on whether or not ﬂﬂlﬁ\y ;quiWy S)stil oPtﬂHl%ﬂ%xe facts of each case. anh

case is different and the circumstq@@qulﬁé Aepd mdipidualsdo apply for asylum are different
as well. In the case of Chipu, the applicant was alleged to be a criminal and thus this

inevitably makes it a matter of public interest. Especially if one were to consider the grievous
nature of the crimes, which includes murder. Hence discretion on the part of the Refugee

Board as requested by the media companies was essential.

314 The Decision of the Court

It was held that the legitimate purpose of section 21(5) could be achieved by less restrictive
means. This would entail conferring the Refugee Appeal Board with the discretion to
determine what issues can be made accessible by the media and the public and which ones
are not. Zondo J ruled that absolute confidentiality was not essential. Thus section 21(5) was
deemed not to be a reasonable and justifiable limitation on the right to freedom of expression
to the extent that it does not confer discretion on the Refugée Appeal Board to determine
instances whereby the public and the media can have access to proceedings and those that

they cannot.
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315 Remarks on Chipu

This chapter contends that media publicity has a potentially adverse impact on the
administration of justice with regard to asylum proceedings. Notably media publicity could
subject the asylum seeker and his family to further persecution. Alternatively there is a
danger that matters pertaining to the national security could be exposed during asylum
proceedings and lastly media publicity could impact negatively on the asylum seekers right to

fair trial. Thus it is clear that unregulated media publicity has negative consequences.

However regulating media publicity is also a complex task due to the fundamental nature of
rights which are attached to the press. Freedom of expression is a fundamental tenet in any

democracy. Open justice is inextricably linked to freedom of expression and it is essential to

facilitate an efficient justice system 1 v “1e public an opportunity to see how
justice will be dispensed. In the case irticularly important for justice to be
dispensed in the public, firstly because natter of public interest since Krejcir
was allegedly a criminal and secondly e allegations that he had obtained his

temporary asylum seekers permit frauau'e the tension between open justice and
the confidentiality of asyltﬁ [froceedin%s' is fi [_gom[%lelglissgé which requires adequate
legislative measures and careful %agﬁ%;oﬁp}ﬁl&g@ﬁ@§ the decision makers in order to
deal with it more effectively. Thus this thesis suggests legislative reform in order to

incorporate the remedies applied by other states in to the system.
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42 Outlining the Scope of National security

In February 2015 there were reports of a cell phone jammer which was used to restrict the
free flow of information in the South African parliament.*'® The cell phone jammer
effectively intercepted the available networks thereby hindering journalists from publishing
the events that were taking place in parliament that day through twittér, facebook and other
forms of media.*"’ Subsequently, the jamming device became the subject of much outrage

and dissention.

This incident is highly relevant in assessing the tension between freedom of expression which
includes the freedom to receive and impart information and ideas on one hand and national

security on the other hand. Firstly the government argued that the cell phone jammer had

been put in place in order to safegua y. Arguably the unrestricted flow of
information has the potential to impin security or alternatively the stability
of a state. However in order to safeg rity one should have a definition of
national security sb that he or she is : interest that he or she is bound to

protect. A general idea of what natiox' entails would also suffice in certain

circumstances. Secondly oneﬁjlﬂil,eéi.%\ffsy Eff}FE?PELH%fpéssibly situations that pose a
threat to national security. The kfiyledbe et AhBsectadtareavould assist in ensuring that the

liberties and free expression rights of individuals and the press are not unnecessary curtailed

in the name of national security even when it is not necessary.

Regrettably there is currently no concrete definition of national security that is universally
accepted. This could be attributed to the fact that different states face different forms of
threats, therefore different states have different ideas of what they conceive to be national
security. However in South Africa the Promotion of Access to information Act provides a

420 Moreover the Johannesburg

guideline of matters that may be defined as national security.
principles if implemented effectively, could give a general guideline of what constitutes
national security thereby narrowing the scope of national security in both South Africa and

Zimbabwe.**!

18 News 24 “Reports of a cellphone Jammer in Parliament.” www.news24.com (accessed 19-07-2015).
(“Reports of a cellphone Jammer in Parliament.”)

19 News 24 “Reports of a cellphone Jammer in Parliament.”

#20.341 of the PAIA.

“2IMendel “National Security and Open Government”,
maxwell.syr.edu/uploadedFiles/Campbell/events/NSOG.pdf. (accessed 15-07-2015). This article elaborates
on the need to define national security. (Henceforth “National Security and Open Government”).
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and lost once again. Subsequently, the Constitutional Court denied their application for leave

to appeal thereby putting an end to the dispute.

45 Remarks on the Mail and Guardian Case

The decision in this case shows that open justice is the general rule while secrecy needs to be
justified by sufficient reasons. This is due to the fact that the interests of justice dictate the

need for access to information and freedom of expression.

National security is a vague concept. Arguably because it is difficult to determine the risk that
diéclosure of such sensitive information would pose. In the Mail and Guardian case the state
had to show that the information that they intended to withhold indeed fell within the
categories of information protected b =~ " . They also had to establish reasons
why secrecy was necessary as well. " partheid era state accountability has

been enhanced.

CC (1I) Systems Proprietary Limited v ﬁ‘a'
A company was initially dean access tor 'tn}fomfa’T'?n retgalgiin% én Audit General Review of

the Strategic Defence Package, dm'&gﬁh& s gptiony pheprruption regarding the awarding
of the tender.*®® This information was refused on the basis of section 41 (a) of PAIA. The

case dealt with the degree of justification which is required in order for a rejection to qualify
under the exemption section. It was stated that mere generalities will not suffice when

refusing access to information.***

The court ordered the Auditor General to disclose some of the records. It was stated that the
respondents have a duty to specify the record which is exempted from disclosure as well as

specify accurately why confidentiality is a requirement.

46 Remarks on the Fakie Case

This case deals with the standard that must be complied with in order for a court to rule in
favour of secrecy. Such a standard is high considering that the presumption works in favour
of disclosure as stipulated in the Independent Newspapers case. The respondent must have

valid reasons why the document should maintain its confidentiality. He must specify the

83 Fakie NO v. CCII Systems (Pty) Ltd 2006 4SA 326 (SCA).
4 Fakiepara 17.
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Reporter were subsequently arrested in terms of section 50(2) of that Act.”®* After the
publication of the story some government officials went on to criticise the media on the basis
that they wanted to subvert the government. After this incident AIPPA was enacted in order

to among others regulate the media.

In the years preceding the 2002 elections the private media had gained momentum in
Zimbabwe. They analysed and criticised governmental policies as well as exposed illegal
activities by members of the government. Around the year 2000 the private media launched
an attack on the way in which land was being redistributed via the third Chimurenga.”® The
Daily news became increasingly unfortunate during that time as they were subjected to
mysterious attacks. In April the head office of the Independent Newspapers was bombed and
its printing press was subsequently bombed in January 2001 as well.’®® Hours before the
attack the Minister for information : than Moyo had told the Zimbabwe
Broadcasting Corporation that the st the Daily news because it posed a

“security risk to the nation.””"’

It should be noted that in 2002 the sit'fmbabwe was unstable and the tension

between the private media Ejnill{}\l/e %ﬁyabflwﬁglﬁféjrivate media continued to

publish matters relating to cppypiihe #adn.@ibfle wepalatable government actions.

Consequently, the environment gradually became hostile an unworkable for the private media
as they were subjected to more and more oppressive legislation, court cases and some of them

were shut down as well.

Access to significant information is one of the imperatives of an open justice system. There
are various ways of accessing information but this Chapter has identified two crucial ways of
accessing information. Firstly by exercising the right of access to information and requesting

for the relevant records from the state bodies as well as the relevant private bodies. Secondly,

3% Section 50 (2) of the Law and Order Maintenance Act which has since been repealed stated that,

Any person who makes, publishes or reproduces any false statement, rumour or

report which-

(a) Is likely to cause fear, alarm or despondency among the public or any section

of the public, or

(b) Is likely to disturb the public peace;

Shall be guilt of an offence and liable to imprisonment for a period not exceeding seven years, unless he
satisfies the court that before making, publishing or reproducing, as the case may be, the statement, rumour or
report he took reasonable measures to verify the accuracy thereof.

9Chimurenga means uprising.

3% Media Monitoring Project in Zimbabwe “The Campaign to Silence Private Media in Zimbabwe.”

37 Media Monitoring Project in Zimbabwe “The Campaign to Silence Private Media in Zimbabwe.”
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interests also shows that Zimbabwe has a broader view of what constitutes national security.
The definition of national security in Zimbabwe seems to boarder on the protection of

national interests which is a broader perspective.

Section 28 of AIPPA provides for the disclosure of public interest information whether or not
a request has been made. This information includes any matter that threatens national
security, any matter that is in the interest of public security or public order, including any
threat to public securify or public order.’!” However information concerning any threat to
public security or public order shall only be disclosed to the relevant law enforcement
authorities.”'® Nevertheless cabinet deliberations and other pertinent disclosures are not
subject to disclosure even on the grounds of public interest. If one were to read section 14 and

30 along with section 28, it would seem as if the public is a danger to itself while the

government could not possibly pose public. To rectify this error public
interest should be a factor that infiltrat sxemptions.
AIPPA also contains a clause entitls om of expression.”'® This clause is

targeted at regulating the media and contivntent of their distributions. This section

criminalises the publication t& “false’ I}gﬁgp%}frfwm Pfﬁcf,s the national security of the
country among other things.” T%gmgpqxpl of the egleant journalist in publishing the

information is immaterial. Thus even if the information was dispatched negligently, it is
likely to attract imprisonment. However, in the case of S v Modus Publications (Pty) Ltd it
was held that defamation has to be serious before it can amount to a crime.’?' In

Chavhunduka v Minister of Home Affairs the courts held that the most appropriate remedy for

5175 28 of the AIPPA.

318528 of the AIPPA.

3198 64 of the AIPPA.

Gection 64 states that , A person registered in terms of this Part who makes use, by any means, of a mass
media service for the purposes of publishing— (a) information which he or she intentionally or recklessly
falsified in a manner which— (i) threatens the interests of defence, public safety, public order, the economic
interests of the State, public morality or public health; or (ii) is injurious to the reputation, rights and
freedoms of other persons; or (b) information which he or she maliciously or fraudulently fabricated; or (c)
any statement— (i) threatening the interests of defence, public safety, public order, the economic interests of
the State, public morality or public health; or (ii) injurious to the reputation, rights and freedoms of other
persons; in the following circumstances— A. knowing the statement to be false or without having reasonable
grounds for believing it to be true; and B. recklessly, or with malicious or fraudulent intent, representing the
statement as a true statement; shall be guilty of an offence and liable to a fine not exceeding level fourteen or
to imprisonment for a period not exceeding three years.

5211996 (2) ZLR 553 (s).
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failure to prove truth are civil damages and not the rigorous sanction of criminal conviction

and imprisonment.’** This section tends to impact negatively on media freedom.

AITIPA is the piece of legislation that Zimbabweans are currently relying on in order to access
information. However the Act is furnished with so many exemptions which make the
enjoyment of the right difficult. This Act not only impedes access to national security
information but it also stifles the media who are supposed to be imparting matters on public
interest to the public. The requirement for registration of the media has been subjected to
abuse. In the case of Associated Newspapers of Zimbabwe (Pvt) Ltd v Media Commission of
Zimbabwe the administrative court ruled that the decision to refuse to register the Daily News
should be set aside on the basis that the Chairperson had demonstrated clear bias and

animosity towards the newspaper.

AIPPA provides that the head of a put disclose to information which will be
prejudicial to the defence or national ublic to any applicant. However the
public needs to have access to inforn lic bodies and this includes national

security information. This facilitates the vomtoring of governmental departments
including the defence therél?jenhancinél %ccouftilaigtlyts 23 f)ubléc scrutiny of governmental

officials guards against abuse by B}é%]h“e officplsdessby deterring acts of misconduct,

upholding the rule of law and ensuring effective participation in governmental polies by the
public. However it should be noted that national security is also essential to safeguard the

military and territorial integrity of a nation as well as safeguarding the safety of its citizens.

This study will discuss the Public Order and Security Act in so far as it relates to the
maintenance of peace within the Republic as well as the national security of the nation. Its

impact on journalist activities in Zimbabwe will also be briefly evaluated.

4 11 The Public Order and Security Act 1 of 2002

The Public Order and Security Act (POSA). repealed and replaced the Law and Order
Maintenance Act of 1960. The Law and Order Maintenance Act was a tool used by the Smith

regime to suppress the media and minimise the publication of controversial issues. This Act

5222000 (1) ZLR 552 (S) see also the case of Association of Independent Journalists v Minister of State for
Information and Publicity in the President’s Office Judgment NO S.C.36/02 where the criminalisation of
“false statements” was also repudiated.

*2 dssociation of Independent Journalists.
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national security. Section 4 also restricts freedom of expression on the grounds of national
security by prohibiting the disclosure of codes, passwords, models or documents that are used
in prohibited places. This also seems to be a justifiable limitation on the grounds of national

security.

However the definition of an enemy is not specific. More categories of enemies should be
provided for clarity. Secondly intent requirement is missing from this legislation. A mere
possibility that the information supplied will be of use to an enemy is all that is required in
order for one to be held liable. The intention of the maker of the statement is not taken into
account. In Zimbabwe two individuals namely Philip Chiyangwa and Ambassador Dzvairo

are believed to have been tried and convicted for violating this Act.

OSA also prohibits the disclosure of = ~ - person who is in the employ of the

state. This information should have b ie employee during the course of his
duties. This provision may have been t the security interests of Zimbabwe.
However the provision has the effect ¢ t to open justice arbitrarily. It hinders

the operation of the principles of opennevhcy and accountability. Moreover it has
the effect of covering malaﬂmvé%%gpr&ftpgffd tilﬁfhé;ompetence of government
officials. If one were to contrast DSdeptith- the Eseletied dgisclosure Act of South Africa it
will become apparent that the Protected Disclosures Act is more befitting of a democratic
government. This Act protects employees who are employed by the government as well as
those employed in the private sector when they divulge information relating to unlawful
conduct by both their employers as well as fellow employees who are employed by their

employers.

Thus the Protected Disclosures Act fosters a culture which promotes the disclosure of
information by employees regarding criminal activities and other forms of serious
misconduct in the workplace. This is undoubtedly a positive advancement towards
democracy and transparency. Unfortunately, Zimbabwe does not have a similar legislation in
place. OSA is contrary to the provisions of the new Constitution. The absence of legislation
which protects whistle-blowers is likely a result of the high levels of corruption that currently
exist in Zimbabwe. Thus new provisions which are compatible with the 2013 Constitution are

needed.

Access to Information in Zimbabwe is still a challenge. This is due to the nature of the

legislation that accompanies the 2013 Constitution. However if the provisions of the new
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secrets of the United States government. One could also liken this undesirable situation to the
issue of baba Jukwa a Zimbabwean National who exposed some of the Zimbabwean
government’s national security details on facebook including the names of the members of
the Central Intelligence Organisation. Thus one would be inclined to question the role of

technology in the equation of open justice and national security.

- 414 Privacy and the Internet

In the United States the September 11 terrorist attacks on the World Trade Centre marked the
return of draconian secrecy laws in the name of national security.”® Most states decided to

limit their degrees of openness in order to avoid a recurrence of this tragic event. However a

few years later the debate relating to ational security was reignited by the
events of 2013. In 2013, Edward S r old American national sparked a
worldwide debate when he exposed s ts after he left his employment at the
National Security Organisation of the re were a plethora of issues involved

in this matter. One of the major ones rel 5% xtent to which government interference

in the lives of its subject-s is E}vﬁw@f@flﬁg 6’?1}196%% tf—f]ﬁtf‘é terrorist activity. However
this study will focus on the issues Iﬁgatg@*nnima@}@g@nﬁg.s 40

Edward Snowden, a young American citizen who was employed by the (NSA) wilfully left
the service and proceeded to Hong Kong. Afterwards diligently he sought the help of two
journalists Laura Poitras and Glenn Greenwald so that they could publish the classified
information that he had obtained while working for the NSA.>*! This information was had the
potential to unnerve most United States citizens as well as damage the relationship between
the United States Government and other countries.>*

In June 2013, Glenn Greenwald and the Guardian newspapers commenced the publication of
numerous classified documents which exposed the fact that the United States Government

had employed the use of mass surveillance programmes targeted at spying on its citizens and

*% Blanton “National Security and Open Government in the United States: Beyond the Balancing Test.”

Maxwell.syr.edu/uploadedFiles/Campbell/events/NSOG.pdf. (accessed 15-07-2015). See also Curtin “Freedom

of Information Trumped by ‘internal security’.” Maxwell.syr.edu/uploadedFiles/Campbell/events/NSOG.pdf.

(accessed 15-07-2015).

>*¥See Chapter 1, for a detailed discussion on privacy.

1Greenwald “No Place to Hide” http:/glenngreenwald.net/pdf/NoPlace ToHide-Documents-Compressed.pdf
(accessed 07-09-2016). (Henceforth “No Place to Hide”).

**2Greenwald “No Place to Hide”
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The Constitutionality of the requirement for compulsory registration of journalists in
Zimbabwe is a debatable issue. Principle VIII of the Declaration of Principles of Freedom of
Expression in Africa on the Print and Media states that any registration system for the print
media shall not impose substantive restrictions on the right to freedom of expression.” For the

registration to be lawful it must comply with the following requirements,

I.  The authorities should have no discretion to refuse registration once the requisite
information has been provided.
II.  Registration should not impose substantive burdens and conditions upon the media.

III.  The registration system should be administered by bodies which are independent of
govemment.573

Taking into account these requirements it is doubtful whether the regulation of the media by a
Commission which is intertwined with the state would pass Constitutional scrutiny.' In the

case of Independent Newspapers of Zimbabwe (Pvt) Ltd v The Media Commission of

Zimbabwe the court found that the de register the newspaper should be set
‘aside because the chairperson had di ast the newspaper.”’* In the case of
Associated Newspapers of Zimbabwe v for State Information and Publicity
in the President’s Office the Daily Ne - Constitutionality of the requirement

for compulsory registration on the basis {FJJJJ®Ted the right to freedom of expression.>”
However the disappointing WM@QQMaHawitizens of Zimbabwe were
obliged to follow the law. Thus they ®&ad b dédistex Hew Gefore bringing the issue to court.
However the court admitted that the Constitutionality of the section was debatable. However

the claim could only be entertained after registration.

Chidyausiku CJ while in the case of Capital Radio v The Broadcasting Authority of
Zimbabwe held that the laws regulating the licensing and functioning of the press, though
permitted had to be in line with the Constitution.>’® However he dismisséd the argument that
journalism is a special profession and thus special regulations is the only acceptablermethod
of regulation. Chidyausiku also stated that the word may in section 79(5) did not give the
MIC the discretion to determine whether to accredit a journalist or not. Once the relevant

journalists have furnished all the required information accreditation should be automatic.

573 Principle VIIL

s74 Independent Newspapers of Zimbabwe (Pvt) Ltd v The Media Commission of Zimbabwe.

*” 4ssociated Newspapers of Zimbabwe (Pvt) Ltd v Minister for State Information and Publicity in the
President’s Office (ZSC, SC 20/03; 11 September 2003).

576 Judgment NO SC 128/02 Unreported judgment.
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The case of Re Ontario Film and Video Appreciation Society v Ontario Board of Censors
clarifies the above mentioned point. In this case the court struck down a law granting the

Board of censorship the authority to ban any film that it did not like. It was stated that,

It is accepted that the law cannot be vague, undefined and totally discretionary. It must be ascertainable
and understandable. Any limits placed on freedom of expression cannot be left to the whim of an
official. Such limits must be articulated with some precision or they cannot be considered to be law.>”’

Thus the Minister cannot be conferred with an overly wide discretion to limit the right of the
press and the media. Moreover the registration of the media should be an administrative
process which is conducted by an impartial Commission. In Zimbabwe the MIC did not pass

the test for impartiality and neither does the ZMC.

The idea of self-regulation is not alien to Zimbabwe. In 2014 the Voluntary Media Council of

Zimbabwe which comprises of a num Irafted the “Media Practitioners Bill”
in an attempt to pave the way for the journalists in Zimbabwe.>’® This Bill
seeks to allow the media to transfer n ywers from the state and the ZMC to
the media practitioners themselves. T. at a body of media practitioners will

be responsible for the registration and acCN#of journalists as well as the disciplining
of members who engage in @mlvﬂegt;?%g}hgﬁfigpt Jepfigdens a response to the calls of
the people for change due to the éugiey Mgt oeduied {a/Mighbabwe in past years were some

media organisations were shut down and many journalists were arrested.’®

AIPPA empowers the ZMC to caution, suspend, delete from the roll or refer journalists for
prosecution in instances where there is a breach of the code. 8! Ruhanya noted that AIPPA
omits to take into account and reinforce the public interest role of the media.’®* According to
Ruhanya there should be a distinction between the regulation of media content which is
intolerable in a diverse and democratic society and also media content which is essential for

the fulfilment of the value of transparency in a democratic society.’®?

Ruhanya also stated that self-regulation is more effective when it is reinforced by statute.

Ruhanya cited a few recommendations with regard to the self-regulation of journalists in

5771983 31 O.R. 2d 583 (Ont. H.C.) 592.

S®Matendere “VMCZ drafts Bill on media self-regulation.” thezimbabwean.co/2016/07/vmcz-drafts-bill-on-
media-self-regulation. (accessed 13-09-2016). (Henceforth “VMCZ drafts Bill on media self-regulation™).

" Matendere “VMCZ. drafts Bill on media self-regulation.”

380 Matendere “VMCZ drafts Bill on media self-regulation.” :

8!Ruhanya “Zim Media Council out to muzzle press.” www.theindependent.co.zw/2012.09/21/zim-medjia-
council-out-to-muzzle-press/ (accessed 13-09-2016). (Henceforth “Zim Media Council out to muzzle press.”).

382Ruhanya “Zim Media Council out to muzzle press.”

5$Ruhanya “Zim Media Council out to muzzle press.”
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Zimbabwe. She stated that, “the VMCZ should be statutory but independent where direct
government involvement is only necessary and minimal.”*** This statement acknowledges
that the media cannot totally dispense with government interference. However it should be

kept at minimal levels, for instance when it is necessary.

Thus this part suggests that the self-regulation of the media should be used as a tool to
enhance access to information and freedom of expression while controlling unlawful or
ethical conduct by the press. In most democratic countries the media is not subjected to
compulsory cumbersome registration procedures. In South Africa, Zambia and Malawi the
law does not require the licensing or registration of journalists. This study suggests that a

similar approach should be taken in Zimbabwe.

533 Removal of Criminal Sanctio urnalists who “abuse journalistic
privilege.”

This étudy recommends the removal lons on journalists who would have
published false information. These sh 1y civil sanctions as suggested in the
case of Chavhunduka.’® The imposition SEJJJ# sanctions in Zimbabwe usually applies
to journalists who publish de@jr{xﬁv@miﬁ oo@lfé@xfﬁrp{iwmch may pose a danger to
national security in accordance with piha thSeaiden 80 of AIPPA terms this the “abuse of
journalistic privilege.” Chidyausiku CJ acknowledged that the wording of the section is
inconsistent with the aims of a Constitutional democracy. He stated that media freedom is a
guaranteed right and not a privilege. Thus calling it a privilege was inappropriate. This

provision was declared to be Unconstitutional.

Therefore criminal sanctions should be replaced with civil remedies like in South Africa. In
South Africa neither defamation nor the publication of such untrue statements is a crime.

Sufficient damages to compensate the injured party would be sufficient.

534 The Implementation of Suppression Orders or Non Publication Orders

Where publicity would defeat the interests of justice, this study recommends the
implementation of suppression orders. In as much as this study reiterates the importance of -
the open justice principie, one should also acknowledge the potentially adverse effect of

unregulated publicity on accused fair trial rights and possibly national security. Thus to guard

58 Ruhanya “Zim Media Council out to muzzle press
585 See Chapter 4.
586 380 (1) (a) and (b) of AIPPA.
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However in Australia the issue of some suppression orders was criticised on the basis that
they tend to overlap with legislation which would have been enacted to protect certain
interests and individuals for instance, victims of sexual offences.”®® Thus in such cases
suppression orders are not necessary since legislation would have prohibited reporting on
such matters already. They also have a danger of being issued even in instances where they

are not justifiably necessary.

An example of the use of suppression orders is the suppression order that was used in
Australia prohibiting the publication of information regarding the infamous Tony Mokbe»l.593
The court ordered the removal of media articles concerning him from media websites. The
fact that he had been acquitted for the murder of one Lewis Moran was concealed from the
public.”®* His alleged involvement in criminal activities, previous convictions as well as other
prejudicial information was suppresse :d of the crime which he was facing.
Burd and Horan attributed his acquit t the jury had not been subjected to

harmful media publicity and thus rem:

The use of suppression orders should be gt n both South Africa and Zimbabwe in
ordgr to guard against the Tﬁm BEW%W Illag Ibé unfairly prejudicial to the
defendant. In Zimbabwe there is Fpjgbfitipn Rurthedlighestion of information regarding the
name and address of a child involved in court proceedings.596 South Africa has a similar rule.
Victims of sexual offences are also protected. However this study suggests the use of
suppression orders because they tend to tailor the needs of each individual case. Such an
order can be granted by a judge while exercising his discretion after looking into the facts of
the case. Legislation is not effective in this case as it is too general. Moreover the judge can
order the removal of information which had already been posted online thereby making
suppression orders more effective. However it should be noted that though suppression orders

are effective they should not be used to impose a blanket of secrecy over the case.

In Australia the Standing Committee of Attorney Generals released the Court Suppression

and Non Publication Bill 2010 (Cth).”*’ However this order also acknowledges the

%2 Burd and Horan 2012 Crim LJ 109.

53Burd and Horan 2012 Crim LJ 109.

59 Burd and Horan 2012 Crim LJ 109.

5%Burd and Horan 2012 Crim LJ 109.

3% See The Courts and Adjudicating Authorities (Publicity Restriction) Act. See also Chapter 2.
7 Burd and Horan 2012 Crim LJ 117.
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and relevant. Hence undue delay in disseminating information could result in a failure on the
part of the individual to exercise his rights effectively for instance due to reasons such as
prescription. The drafters of PAIA should ensure that urgent matters are given priority.
Abuse by the requester can be prevented by requesting the requester of information to prove
that the matter is indeed urgent.®”> Therefore PAIA can be amended in order to include an
explicit procedure of urgency. AIPPA of Zimbabwe should also be amended in order to

contain a similar provision.

55 Area for further Research

551 Impact of Technological Advancement on the Right to Open Justice

This study focused mainly on the in ice on fair trial rights and national
security. It has explored the beheﬁts C system as well as the adverse impact
that open justice has on fair trial rig security. However the study did not
explore in detail the impact that tech ment has had on journalism and the

right to open justice. Technology has -Ehe way in which the media imparts
information. Faster ways ‘OWW Bef\w ftPePTﬁilé agents and the public has
minimised the role of censorship @fggfetination Mixeegheetiting before publication. There is a
plethora of controversial issues surrounding the impact of technology on open justice.

Therefore this study recommends further research in this area.
56  Concluding Remarks

This thesis has demonstrated the importance of open justice as one of the indispensable
pillars which support democracy. It has also shown that the open justice principle is a
common law principle which is derived from a cluster of important rights such as freedom of
expression, access to courts and access to information. Thus open justice involves the
impartation of information to the general public so that they may be able to evaluate the
quality of justice rendered by our courts, participate knowledgeably in governmental
activities as well as comment critically on issues of public interest. The tension between open
justice and other fundamental rights such as fair trial rights and national security has also

been exposed.

%R oling, Transparency and Access to Information in South Africa (LLM-thesis, UCT, 2007) 62-63.
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