








ABSTRACT

Abortion legislation in South Africa takes a casual and very indifferent approach to
human life. This is a direct violation of international standards upon which South African
legislation is based. The fundamental purpose of law is to preserve and better human
life, in an effort to prevent the recurrence of various ills and crimes that society has
witnessed. The urgency in the protection of humanity comes from the knowledge of the
ability of humanity to self destruct and the ultimate desire to maintain global peace.
Abortion legislation is divorced from the original purpose of law to preserve and protect
human life in all its developmental staaes. Abortion legislation encourages the
obliteration of human life, although it is /e progress in the realization of
human rights, particularly the reproduct

The purpose of the study is to expose /een abortion and fundamental
human rights legislation. The act of abort'hly morally wrong but also legally

contentious. It is unscrupuloutﬁ}le{?g I:Q? [|$§e of fp(gibfer ﬁ)ﬁ] a religious and ethical

point of view. From a legal perspectiyg, 2ndpdiyiguzlsfghiends where that of another
begins. It was later confirmed during the research that the act of abortion is a taboo

within the society. The question would then be why the act of abortion has been
supported through the enactment of abortion legislation.





















the same equal respect is given to the unborn child. Treating the born and

unborn life differently is reminiscent of the segregating effect of apartheid.

Abortion legislation presently permits minors to access abortion without the
consent of their guardians and parents. Similarly women are not required to
consult nor seek the consent of their spouses or partners. This implies that legal
cognizance of life is no longer determined objectively. Essentially, this means the
right to life, particularly for the vulnerable and unborn child is dispensable. This is
distressing from a legal and social point of view. The credibility of law lies in its
ability to protect the vulnerable and terests of all in an equal and

non-discriminatory manner.

The manner in which the presel lation has been developed
justifies ending foetal life in its initial = state- The question is how the
law, a mechanism adopteeUuniversall)ﬁo p(st;}teret Ii{_etcPP cg&done abortion. One
may respond by saying abortiom%gjg}@fomi%nﬁ,@eof prevailing democracy.
This for the researcher would suggest that the attitude of the society has shifted
from the preservation to the destruction of life. Society has become individual
oriented at the expense of the vulnerable unborn child. More importantly, such a
democracy is divorced from the African perspective of ubuntu and is as a result,

immoral.

Counseling is not provided for in the present abortion legislation. This would
seem to suggest that abortion is a simple procedure when in fact it threatens
physical and emotional security. Ironically, the law will find value in the unborn
life when issues of patrimony affecting born interested parties arise. The unborn
are developing humans not entitled to human rights, but condemned by the
subjective interests of the born. Counseling would in the researchers view be
necessary to establish the reason to end a life and explore less drastic
alternatives. However, the fact is that the unborn child’s rights are vaguely
provided for by the Constitution of the Republic of South Africa, 1996 [hereafter
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Although white women enjoyed the changes brought about by global
development, it took a long time before the black and colored women could reap
such benefits. Apartheid rule separated them from the development in the rest of
the world. The management of small families was not an option for them but a
matter of survival, as they could not afford to have large families. In the
researcher’'s view, there may have been no placards demanding the rights of the
unborn child during protest demonstrations against apartheid. However, the
struggle against apartheid was resistance against violation of human dignity and
the right to life, and in this regard, also respect for the life of the unborn child.

The unborn child’s right to life, an as prejudiced and rendered
impossible or otherwise unbearab! > equality of all human life,
neither was there a chance of the L J born with inherent dignified

treatment. Prior to the initial Sterillz'bortion Act of 1975 [hereafter

referred to as the Sterilizalt'ﬁn Acg;h Fge fmgfl am%abortion only where

the pregnancy threatened the Iife,gpgiaeaith pidbgisyrpan. The Sterilization Act
required two extra medical practitioners to be in support of the view of the

practitioner procuring the abortion. The pregnancy had to be found to have a
permanent threat to the life and mental well being of the woman.

Abortion would be granted on the ground of fnental or physical handicap of the
child and in cases where pregnancy was the result of a criminal offence, mainly
incest and rape. The stringency of the law resulted in African women and a few
poor whites opting to consult alley abortionists and traditional healers. In some
cases, women performed abortions on themselves by inserting sharp instruments
such as sticks into their bodies. The young and unmarried also resorted to
desertion and infanticide according to Klausen®.

? Susanne M. Klausen. Clandestine Abortion in South Africa during Apartheid. Department of History,
Carleton University Ottawa, page 1-17.






[2] The state shall have the duty to assist the family which is the custodian
of morals and traditional values recognized by the community.
[3] The state shall ensure the elimination of every discrimination against
women and also ensure the protection of the rights of the woman and the
child as stipulated in international declarations and convention.
[4] The aged and the disabled shall also have the right to special

measures of protection in keeping with their physical or moral needs.

The ACHPR appreciates the peculiar relations established within a family setting.

The family is described as innate, rotection of the state for the
individuals comprising the family a 1 their individual capacity. In
comparison to other members of 1 iborn child lives outside the
parameters of absolute protectio The state does not give

cognizance of the rights of the unbo'ﬁe legislature and the judiciary

deliberately exclude the umri ?Elidgﬁrf&n &P%Brﬂeilmréhe fact that parents

and guardians may not want a Tg%iﬁgﬁﬁpg@é@jmﬁom the value of such a
child and the duty of the state to protect its vulnerable citizens. The protection of

the family by the state calls upon the protection of the unborn child who is part of
_the family.

The ACHPR explicitly provides that the state ought not only ensure protection but
eliminate discrimination, particularly on the child as provided in international
declarations and conventions. This provision leaves the legality of abortion in
South Africa wanting. It also begs the question why the government has stood by
and condoned abortion and whether it is justifiable having regard to the
preservation of human life. The protection of the disabled is affected by the

perception of the unborn child who is found disabled in the womb®*.

* Nicola Pantos — Protecting the unborn who have disabilities. The Sunday Times [The Canberra Times] 23
January 2000.



The termination of the life of the disabled unborn child also affects the physical
development and socialization of disabled persons in South Africa. The message
being communicated is that disability makes those affected insufficient and their
lives unworthy of legal cognizance. The sui generis relationship of spouses,
partners, parents and children deserves respect. The decision fo abort cannot be
taken independently because the act of procreation itself is not solitary. Spouses

should possess equal rights to a conceived child as the parents of the child in

gestation.

In the Fraser® case, the rights of ti Id born out of wedlock were
before the court. The court held th: the right to claim custody of
his child instead of the child being ¢ sted third parties who had no
biological relationship with the chilc in the expectation that more

weight should be reasonably attache'hts of the father of the unborn

child in a marriage relatiorﬁﬂg1 }'q% Q{wl%?etﬁswﬁ gfgenched in section 9

of the Constitution of 1996 reqyifRf FROHIASAR ol eaual rights with regard to
matters intimately attached to their marriage. They are to be treated as equal‘,

parties in decision-making affecting such matters, including the conception of a
child and the sustenance of such child’s life.

The law is required to bolster and protect equal rights of individuals and parties
with shared interests without discriminating against either party. The limitation
clause in section 36 of the Constitution of 1996 has not found complete
application because subjective rights that ought to be reasonably restrained
presently deny life, dignity and equality. In the Makwanyane® case, Judge
Chakalson in discussing the underlying values of the interim Constitution of 1993
stated that it was necessary in the interpretation of the rights accorded to give a
‘generous and purposive’ interpretation to each right, in such a way that the full

possible measure of protection is awarded by each right.

3 Fraser v Naude and Another [CCT 14/98] [1998] ZACC 13, 1999 [1] SA 1998 [11] BCLR 1357[23].
8 8 v Makwanyane and Another 1995 (6) BCLR 665(CC) at 676.
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allocate abortion providers and establish abortion regulations  within their
provinces. There appears to be a growing pressure to meet the needs of the
pregnant woman at all costs. The rights of the woman are portrayed as superior
to those of her spouse, partner, interested third parties and the unborn child
itself. The woman’s rights come out superior to the right to life which is the

fountain of all other rights within the Constitution of 1996.

The basis of this argument is the fact that without life, all other rights would not

be necessary. The preservation of life and the right itself mean that all forms of

murder and termination of human | able, if not illegal. There can
be no exceptions to this rule becau ount to discrimination. South
Africa’s judiciary has deliberately d jhts of the unborn child with
the exception of patrimonial intere: in abeyance in terms of the

nasciturus fiction rule. The law is me2Ngj#%¢ human life, in fulfillment of its

duty to preserve the same[fdﬁ}aéil)éi??%\f %ﬂnﬂacﬁaéty and objectivity in

its duty to all categories of pecplg;apelthis: iE 8 Blleal against the security of all
human life.

Abortion is offered and portrayed as the solution to handling the emotional,
financial, religious and physical problems attached to the conception of a human
being. From an objective legal perspective, it is hardly a solution. Abortion boldly
evades the fundamental principles upon which the Constitution of 1996 is
founded; namely life, dignity and equality. Abortion is a legal and political fiction,
the reality of which alters the standing value of life and erodes the purpose of
legislation. It frustrates the fulfillment of civil duty and ignores that every human
right is restrained by an equivalent duty. The substantial, formal meaning of life,
equality and dignity cannot be objectively interpreted to accommodate or tolerate
abortion. Both the substantive and formal meaning of the above fundamental
principles speaks of the unsullied application of the right to life, equality and

dignity. If human life is to be protected equally and with dignity, this protection
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must cover every aspect and stage of human life. There will be no protection in

reality if particular stages of human life are discriminated against.

The ACHPR, Article 3(1) and (2) provides that all individuals are to be treated
equally by the arm of the law, which includes protection and promotion of
individuals rights without discrimination. Abortion legislation contradicts the
history and function of law; it further indicates a paradigm shift in the morality of
the nation. The attitude portrayed in the I'egality of abortion bears no witness to

the spirit behind the eradication of all forms of discrimination and inequalities.
1.2 Problem statement

The purpose of law to protect and life has not been thoroughly
considered by the South African Ivn the enactment of abortion

legislatioh. This is a protﬁﬂ K’zeéfﬁifyf%ﬁ«‘f? lfrilfﬁtfé particular stage of
human life amounts to discrimjngjiofhef humap Wfenddis leaves a gap for the
violation of human rights as a whole. Any society that fails to protect the initial

stages of human life will fail to protect life in its adolescent, teenage, adult and
old age.

The crime rate in South Africa would most likely experience a significant
decrease if life was respected. It is the view of the researcher that there is a link
between authorizing abortion, which is a type of murder and the crime rate in
South Africa. Human beings are prone to react unconsciously to situations and it
is the researcher’'s view that legalizing abortion communicates the view that
human life can be dispensed with. Lack of objectivity in the protection of life is a
grey area in the legal system. The relationship between law and morals would
leave one to conclude that today, human life has no value in the eyes of society

based on the condonation of the termination of the life of the unborn child.
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The legislation in South Africa is subject to international standards and
obligations as stated in sections 39 and 239 of the Constitution of 1996. South
Africa gained independence in 1994 at a time when the rest of the world had
already embraced human rights. Following the effects of the Second World War
and colonization, human life was given its inherent platform as the most valuable
ideal in the world. The value in human life is its vulnerability. The self destructive
tendencies of war, abuse, discrimination and natural disasters render human life
vulnerable and powerful at the same time. The security of human life relies
predominantly on the willingness of humanity to respect human rights. In drafting

its abortion legislation, South A orn after the international

acceptance of human rights was nc honoring life as the ultimate

source of all other rights.

The preamble of the Charter of the Uns7 states that member states

are obliged to prdmote hmﬁw@f]ﬁ g}hﬁfap ﬁ‘CSPTQ %frica gives no legal

cognizance to the unborn chilq"mf@,remomlzg@ et being a person till live
birth occurs. The question is why the presence of life is denied in the womb when

the ultimate result of the gestation period is a born human being. It is certain that
humans come from the conception and implantation of the forty six
chromosomes of male and female during coitus. The growing product within a
woman’s womb should be legally protected because the expected end result is a
human being and there is no other way in which human life can be recreated.
The process of gestation is in fact part of human development, hence the

necessity for the legal protection of the nascent child.

The problem envisaged by the researcher is that the law no longer serves its
primary purpose of preserving human life. One of the results of this failure is
abortion legislation which further aggravates criminal activities occurring in the
country, and this opens the doors for the abuse of humanity as a whole. Failure

to implement the prescriptions of the law shifts the focus of national legislative

7 The Charter of the United Nations, 24" of October 1945; 59 Stat. 1031, T.S. 993, Bevans 1153.
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Universal Declaration of Human Rights® [hereafter referred to as the UDHR] and
the two International Covenants of 1966° entrenched the idea that the

preservation of human life is the primary object of the law.

International legislative standards were given the responsibility of influencing
national legislative measures. This would ensure the undivided focus of
legislation to defend human life as a global determination. Protecting human life
would mean valuing all the stages of life alike without discrimination of age, race

and gender amongst other pretexts. The idea of preserving human life means

that all forms of human life would ly with dignity simply by the
virtue of being human. Human life be ended arbitrarily or at the
hands of another life because this the pursuit for global peace.
For every right there is an obligati > life of another. Obligations

within rights exist to protect the ultimaTugggjjjjjj#¥reserve human life. This means

that even the limitation claﬁﬁ%fw&frm%ﬁ%l&on of 1996 is meant

to preserve and uphold the rightriq jign

National policies and legislation are tools for safeguarding the preservation of
human life. Given the above background, the enactment of abortion legislation is
a problem. It is particularly dramatic that the apartheid South African history
could not prevent abortion legislation from being enacted. Abortion discriminates
against a vulnerable group of human beings and does not seek the common goal
to preserve human life. Abortion finds its basis in the failure to give legal
cognizance to a specific group as human. The strength of the two phenomena
namely, abortion and apartheid, is in the annihilation of specific groups in favor of
another no different from the victim.

8 The Universal Declaration of Human Rights of 1948,
? The International Covenant on Civil and Political Rights and The Intematlonal Covenant.on Economic,
Social and Cultural Rights of 1966.
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1.3 Purpose of the study

The purpose of the study is primarily to show the contradiction between the
purpose of the law and the present function of the law in South Africa, with
particular reference to the legality of the act of abortion. Abortion legislation in
South Africa stands in contradiction with the purpose of law which is to preserve
human life. The study will not go into details of how the law came to entertain
abortion as the research is to show the consequences of abortion and mainly its

contradiction to the purpose of law.

The study aims to contribute to the quman rights in South Africa.
This is an important goal through w 1er hopes to contribute to an
understanding of human rights an be best interpreted for the

betterment and preservation of human e researcher’s view that the first

step towards human rlghtswﬁwéi.gigglﬁrf@r&f ﬂSHD Lirgerstand the content

of human rights and apply it witirggdppariial Ripg, Ehiseunderstanding should be
used as the basis for structuring polic'ies and legislation within the country.

The basis of the study is to inspire African democracy, particularly the concept of
ubuntu into the governing system of South Africa. Modern democracy has
allowed the infiltration of modern ideas. These ideas are contrary to the ultimate
purpose of the law and the premise of ubuntu which seeks the greater good of
the community and secures the interests of the individual. Modern democracy is
related to the idea of human freedom and liberty which often goes unchecked
and fails to honor the obligations attached to rights, and in so doing, causes the
greater part of the community to suffer. Insisting on the implementation of ubuntu
will repair the understanding of democracy. Democracy is presently used to
exaggerate the application of human rights beyond their functional purpose to
preserve human life. The right to privacy, dignity and freedom of choice, for
example, find their authority in the substance of life. However, they have also

become the basis of ending life today in South Africa.
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The purpose of the study is to encourage the use of a hierarchy of rights within
the Constitution of 1996. It is the researcher’s view that the lack of a disﬁnct
hierarchy in the content of the Bill of Rights has directly encouraged a paradigm
shift in the purpose of the law. The right to life is the foundation of all other
human rights. This is based on the fact that all rights exist because of life and
therefore it is essential to preserve it. Without human life there is no need for
~ human rights because the function of human rights is to preserve human life.
This acknowledges a hierarchy in the structure of nhorms where the right to life is

safeguarded and entrenched in the constitution as superior to all other rights.

Denying the unborn child legal re: » justifiable by the failure to
establish an unambiguous constitu >f norms acknowledging the
right to life above all other rights. 1 the right to life and its value

amongst all other rights within the Souvonstitution of 1996 has a direct

influence on the crime rate[i,rr ﬁl’ﬁ ‘éof'@f% T&f P&%ﬁ%ﬁd passive worth of the
right to life is reflected in the cyiglinaheate PESeElbAdéca which resonates with

the level at which life is respected.

The establishment of a hierarchy of rights within the Constitution of 1996 would
produce policies and legislative measures that would not sacrifice the ultimate
goal of law and order to preserve human life. This would sustain the moral fiber
of South Africa and lead to a gradual decrease of crime, as respect for the next
‘human life would increase. The purpose of the study is to bring out the unpopular
side of the act of abortion. The government’s adoption of abortion legislation
presents the act of abortion as a quick fix to a problem. However, there are
physical and emotional consequences attached to the act of abortion that affect
the women who abort for the rest of their lives.

The physical consequences of abortion are often irreversible and affect the
reproductive, mental and emotional health of a woman. These consequences

which are not discussed with women prior to making the voluntary decision to
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abort will be discussed in greater detail later on. There is a sense of loss that
grows on women who go through abortion to such an extent that these women
live with regret. This is because after the act of abortion the unborn child is lost
forever and their consciences constantly question whether their situation which
led them to entertain the idea of abortion was worth more than the vulnerable life
ended.

The study will communicate the urgency of the need to recognize the importance
of the right to life and defend it. This will be done by illustrating the value of

human life and the consequences dtect human life objectively.
Aborting an unborn child gives the | uman life is of nd value but a
matter of the survival of the stron wledgment of human life as
priceless will, on the other hand, r« iciation of civil duty, which is

the respect of the life of another. If va criminal who has shown no

respect for another life 'S[Fﬂﬁfée[dgﬂ[ /NB -quvoftte rl%{lf,@f the nascent child
deserves even more legal recognjtienad pretoehoR:

Legalizing abortion does not alleviate the antenatal mortality rate but increases it.
It is alleged that legalizing abortion will alleviate the antenatal mortality rate.
However, in legalizing Iabortion the service is made a readily available
commodity; regardless of whether it is procured legally or otherwise, the same
means aré achieved. A particular group of women are not inclined to go to
abortion clinics and public hospitals in search of the legal service. This is
because these facilities do not offer as much privacy and certainty that the

procedure will be immediately provided for as illegal abortion providers.

- It is hoped that the study is to incite a revolutionary understanding of the right to
equality and human dignity as pillars of the right to life which is the ultimate
purpose of law and order. Equality demands the dignified treatment of human life
as a whole. The unborn child has the potential to be an adult human being in the

future. There is no other natural means by which an adult human being comes
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financial and other reasons a ftrivial matter. Disrespect for human life is
encouraged by the legalization of abortion. There is no dignity in taking the life of
an unborn child; even the methods used can confirm this. Neither is the concept

of equality truly implemented impartially.

The unborn child in contrast to the criminal is blameless, yet the law denies the
child recognition even as a human being. The protection of the life of a criminal
whilst ending that of an innocent unborn child establishes an inconsistent pattern

in the legal system. It suggests that the physically and politically strong will

manipulate justice as a means to a ends. The significance of the
study is to advocate for African | :an democracy involves the
practice of the principle of ubuntu. in be translated as humane,
considerate and calmly behavior. It iciple that transcends culture

and race. This principle is in agreem"ie ultimate function of law and
order to namely preserve l['TﬁeR gfglﬁfs?\eﬂs F%)Pttllqmination of life at any
stage because life in the Africgiygperhppativeieaderae and at the centre of all
activities on earth.

The principle of ubuntu teaches that the respect and preServation of human life is
paramount. It is the researcher’'s view that the present understanding and
interpretation of democracy is a modern experience inherited from a colonial
history. Embracing ubuntu is a necessary stage that would usher in a refined and
experienced African perspective of democracy. Today, the concept of liberty and
choice is abused; this is reflected in how the two override the ultimate function of
law. The African perspective on liberty is much friendlier to the function of law
and order than the modern westernized concept of liberty. From the African
perspective, the interests of the community are more important than those of the
individual. This perspective secures the moral fiber of communities and in so
doing ensures that foundational prindiples are upheld, particularly the
preservation of human life. Prioritizing the needs of the community provides

security for individual interests of community members.
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The significance of the study is to illustrate how the right to life is overridden by
the hunger for economical empowerment. Patrimonial rights and interests are
more legally secure than the right to life. This is portrayed in the denial of legal
recognition for the unborn child, while patrimonial interests surrounding the
unborn child held by persons already born and audible in respect of their rights
are legally protected. The legal system in South Africa has essentially given
women the power to decide whether their unborn children have the right to life or
otherwise. Once the woman decides that the life of her unborn child would
compromise financial, social, religious, academic and emotional interests, the law
allows her to end the life of the chilc

It is not the purpose of the dissert he convictions of groups for
and against abortion, but to presen ie ultimate function of law to
preserve human life. Abortion is availaSijjthe nascent life within the womb

and prevent the birth of thﬂfﬁwmﬁ? Qﬂulgl (S’H"'T% g}o@ths. This simple un

debatable knowledge illustrates tgtdhiecifepia bemanckeing develops in stages.
The first stage, unlike others occurs within the woman’'s womb where the

mutilation of this life is most convenient. The convenience is in the secrecy of the
presence of the existing life which can be ended without affecting the mother’s

personal but secondary rights.

The significance of the study is to illustrate how abortion is a case of the
defenseless life being denied justice at the mercy of those with more control.
Ironically, abortion is viewed as a human rights progress when it in fact ends life.
In defense of the act of abortion one may say it is necessary to preserve the life
of the woman. This may be true but the number of abortions procured for medical
or health reasons is an overwhelmingly tiny fraction compared to those carried
out for subjective reasons. The practical significance of the study is firstly to
highlight the physical and psychological consequences of the act of abortion.
Women who choose to abort are not informed of either the physical nor

psychological results of the act of abortion. Their decision to have an abortion is
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as a result not well informed because they are not prepared for the aftermath
physical and psychological effects. It may be argued that medical practitioners
and their staff do not have the duty or training to counsel women that terminate
their pregnancy. The failure to provide this knowledge however suggests that

there is something to be hidden.

It is not enough that women get health and contraceptive advice from nurses and
medical practitioners prior to aborting. The media should be used to inform

women of the advantages and disadvantages of abortion as is the case with

other health and wellness matters . of abortion legislation was
advocated by women'’s rights anc groups. Legalizing abortion
suggests that the government is in lea of women emancipation.
However, the emancipation and d arginalized groups must be

subject to the ultimate function of I gP=rve human life. The failure to

advance emancipation of Tarﬁinalize% a?')dt \ﬁlg%railf %rgups subject to the

ultimate goal of preserving hum%a'f&ﬁg,eqﬁ ReRy IRy Jegal subjectivity and finally
discriminatory behavior.

In sanctioning abortion the government would have managed to secure the votes
of those who regard the termination of unborn children as emancipation of
women. The experience of the termination of pregnancy however tells a different
tale from the idea that abortion is emancipatory. The government stands to
benefit in the legalization of the act of abortion, in that it evades responsibility of
the latter as the guardian of abandoned children. If these ideas are true then
abortion is a political means to an end where the defenseless are betrayed by the
legal system, influenced by political interests. The paradigm shift in respect of the
purpose of the law is immense. Life is dispensable for eugenic reasons and it is

more frightening that this movement is welcomed as human rights progress.
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The United Nations was established to maintain peace and advance human
rights. This was necessary because the disregard of human rights had resulted in
cruel acts against human lives. It was an endorsement of the value of human
rights, particularly the worth of human life, equality and dignity. Ultimately, the
function of law is to preserve human life. The UDHR represents a universal
expression of human rights whose ultimate goal is to preserve and better human
life. The thirty Articles of the UDHR are reiterated in international treaties,
regional and national legislation. This is because the UDHR has achieved the

status of customary law in respect of which a global standard of behavior is

entrenched and reflected in subs nts. The reiteration of this
document by subsequent legislatior 2 goal to preserve and better
human life as a vital function of intel | and national legal order.

The UDHR and the two Covenants G-mn the two Optional Protocols
form the International Bill thRii;{\ts. Ehﬁ UBP%wa% ﬁcessary to identify rights
that are inherent in human beiq%@m Jp ity g RpEovisions of the Charter of
the United Nations'. The impartial and objective fulfillment of the rights *
guaranteed within the UDHR is however the greatest memory that can be given
to the adoption of the document. Article 1 of the UDHR states that human beings
are born free, equal and deserving of dignity. Objectively, this liberty is inherent,
and is as a result attached to all stages of human development including
gestation. This acknowledges the concept of equality and dignified treatment
towards the preservation of human life.

Equality and dignity cannot be realized if the ultimate function of law to preserve
human life is disregarded. Article 1 of the UDHR proceeds to require that humans
must behave in the spirit of brotherhood. Essentially, this is a reiteration of the
concepts of equality and dignified treatment of any person. The unborn child is
referred to as a child because it is a human being at a vulnerable developmental

12 Op cit note 9 above.
13 Op cit note 11 above.

28



stage. It goes without saying that if there is any objective application of the right
to life, equality and dignity, the unborn child must also be legally protected.

Article 2 of the UDHR provides that all are inherently worthy of the rights that the
document guarantees. The entitlement of these rights is without bias, there can
be no discrimination based on “birth or other status.” The unborn child falls under
the term “everyone”, yet the status of the unborn child has been discriminated
against. The idea that the birth of an individual should not be denied access to

life, equality and dignity should be applicable in the case of the unborn child.

Article 3 of the UDHR could be vie Ip to what has already been
stated about human dignity and eqt 0 be critiqued as a provision
that should have been codified as fl he UDHR. This is because it

lays the background and justiﬁcatid"’ther rights. The value of life

guarantees the security fj [ﬁ% é)[ea%g Brfi i%erelm 8f the person. The
legalization of abortion does rf vakermaR:Jie hecause it encourages its

arbitrary and subjective termination. In defense of abortion is the right to liberty,
choice, dignity, privacy and sovereignty of the woman’s body. This means that
the law has given greater power to liberty and made it larger than life. The
problem is that uncontrolled liberty restricts the application of foundational

values.

Liberty and the right to choice accommodate the differences in the character of
human beings and allow self expression. Freedom of choice has consequences.
These consequences are determined by the appreciation of the fact that to every
right, liberty and choice is attached a duty. In choosing to be sexually active one
must be informed of the possibilities and the consequences surrounding that
behavior. In choosing not to raise a biological child whose conception occurred
under criminal circumstances such as rape and incest one places greater value
to circumstance than life.
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There is no dignity in the process of abortion for either of the parties involved; the
medical practitioner is aware that a life is ended and prevented from growing
while the woman remains with a sense of loss. The act of abortion frustrates
relationships and labels the woman with societal scorn for murdering her unborn
child. Abortion is not a private act, because one human life does not exist in
isolation and the termination of one life threatens the securify of another life. The
threat presented by the arbitrary termination of one life makes legal protection
necessary to enforce the equal and dignified treatment of all human life.

Subjectivity has penetrated the legal system and the acceptance of abortion by

first world countries has made it » in South Africa. One may
conclude that the political face for s ocracy.
The influence of subjectivity over ‘esulted in the interpretation

that democracy is tolerant with individ' and it will protect them beyond

human life and the intereitj (f{ %ergciwg}tyf:aﬁ fi[laéf%s,ult is likely to be a
nation where fundamental pringiples A ERpEgieFes in favor of individual

interests. Fixating on individual interests and rights subsequent to the right to life
such as the right to privacy, choice and freedom presents grave problems.
Fundamental rights such as the right to life, equality and dignity end up unfulfilled
and, as a result, the entire security of the nation or humanity is imperiled. 1t goes
without saying that individual rights need to be heard and protected. However,
these individual rights must remain subject to the right to life, equality and human
dignity.

The failure to limit individual interests through the objective enforcement of the
basic principles mocks the existence of individual rights and violates the primary
basis of their existence. The right to life is greater than the right to privacy,
choice, self 'expression and liberty. The concept of equality and human dignity
logically requires the moderation of choice, self expression and privacy because
the overindulgence of these rights renders the objective preservation of life

impossible. This is the factual situation that exists today; the development of
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the freedom of South African people. This fact created a reasonable expectation
that South Africa would be more sensitized to the foundations of human rights
and the sanctity of human life. The international standard set by the UDHR had
already been reiterated in subsequent international and regional documents,
including the constitutions of many African countries. This created an expectation
that the new South African government would enact legislation that embodied the
objective protection of human rights to preserve all human life. The experience of
the segregating effect of apartheid raised the anticipation for legislation that
would advocate for a dignified and equal treatment of all in an effort to preserve

human life.

The practice of abortion has probe or than we can tell. It is the
researcher’s view that colonialism, : ~ the legalization of abortion
have increased the tolerance and pra lon. The concept of ubuntu is

- an African understanding cﬁactm'%h ne XfeP‘d it Fﬁ be écknowledged as an
African perspective of human F@E?n FoRGaRs tgveres human life whilst
emphasizing the importance of treating each life with dignity. Ubuntu is reflected
in various cultures and, as a result, unifies the continent of Africa. The ACHPR
points out that human rights are a result of the inherent characteristics of human

beings. However, human beings have basic needs but they remain diverse.

Abortion legislation condones the termination of a life and it is the result of
tolerating subjectivity. The consequence .of subjectivity is the violation of
foundational rights, particularly the right to life which justifies the existence of all
other rights. The preamble of the ACHPR brings out the importance of the
security of human rights. It is a reality that the failure to protect human rights
would be a failure to provide security for human life. It is certain that violation of
human rights renders human beings vulnerable. The lack of objectivity in

defending human dignity, life and equality results in discrimination.
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Article 3 of the ACHPR specifically guarantees the equality of all before the law
and further calls for the equal legal protection of all. The ACHPR uses the phrase
“every individual” in guaranteeing legal protection that is equivalent for all. The
unborn child is an individual growing within the womb and abortion terminates the
individual who is unborn. This process does not honor the unborn child as an
offspring of a human being and as a result endowed with the right to life and legal
protection. The legalization of abortion is a consequence of the failure to

implement foundational principles.

Articles 4-5 of the ACHPR are pari Their clarity in relation to the
value of life is unambiguous and ) reinforce the protectio'n of
human life and respect for its inhe deniable. Human beings are
declared inviolable and deserving itue of their humanity. The

unborn child is human by virtue ot b('Spring of human beings and is

therefore inviolable and dE?‘fﬁk’}% [pé WPST{ "8%?"151 éf @erefore a cruel act

that is degrading of human life pg&ép{gprﬁ%ﬁ[@,ﬁ%urity of human life in all
its stages. Article 17(3) states that the endorsement and defense of traditional

and moral values recognized in a community are the responsibility of the state.
The principle of ubuntu calls for the preservation of human life as does the right

to life and human dignity.

The ACHPR declares that the wellbeing of the family is the responsibility of the
state. It further requires the state to eliminate all forms of discrimination against
women and children. This is particularly true because the two groups are prone
to being victims of family abuse. The enactment of abortion legislation adds to
the already existent forms of abuse suffered by children. The state has failed in
its obligation to protect the family by enacting abortion legislation that distorts

family relations.

The duty to preserve human life raises the expectation that the state will devise

measures that actually sustain human life and not encourage its termination. The
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way of living in respect of which human life is devalued. The African Charter on
the Child recognizes the process of adoption. The process is to be done in the
best interests of the child. It is in the best interest not only of the child but of the
human race to promote adoption as opposed to abortion. The value of human life
is preserved by the process of adoption but abortion sears the conscience of the

nation towards the duty to treat all life equally and with dignity.

The United Nations Convention on the Rights of the Child*® [hereafter referred to

as the CRC] is an international treaty that recognizes the rights of children

defined as persons who are belov iteen. The protection of the
unborn child is implied by this provi Ihove '° states that countries
proposed a text asserting the right roment of conception. Other
countries rejected the proposal arg | for medical reasons should

not be banned by the Convention an'rould not contain many details.

Nevertheless, the word pfjs[(in ’@agf%aturef Fa tr& T_flﬁl tgxt was replaced by
the words “human being”. TthﬁE?ﬁ@ ‘ihesent jifg” gvas used apparently to

appease countries with a pro political argument. The ambiguity surrounding the
rights of the unborn child is deliberate. It began from an international level and
infiltrated regional and national legal systems.

Cases of ectopic pregnancies and other medical complications have been a
convenient cover for political support towards the termination of human life. The
number of abortions procured for medical reasons is in reality lower than the
number of abortions procured for subjective reasons. The phrase “human being”
does not alter the fact that the unborn child is the actual offspring of human
beings. It actually raises a question against legalizing abortion as it discriminates
against the unborn human. The standards provided for within the CRC were

drawn from the contributions of various experts such as social workers,

1> The Convention on the Rights of the Child. Adopted by the General Assembly Resolution 44/25 of 20
November 1989.

16 J. Van Niewenhove. The unborn child and the United Nations Convention on the Child: Monitoring
Children’s Rights. JHHM Dorscheidt, 1999.
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The Charter of the Family presented by the Holy See?! provides a religious view
of the Catholic Church on the position of abortion. Article 4 states:

“‘Human life must be preserved and protected absolutely from the moment
of conception. Abortion is direct violation of the fundamental right to life of

the human being.”

2.3 National declarations and legislation.

The Freedom Charter, 1955 is a 1ent adopted by the African
National Congress [hereafter refe ANC] conveying the ANC
principles. The Freedom Charter, 1e objectives of the ANC in
response to apartheid and promise dcratic rule. According to the

Freedom Charter, 1955 South Africa 1') live within it. If color and race
may not prejudice ones rigﬁ‘r to-be Ilega#{ re?o%nizefi ﬁ South African, how can
being unborn face legal exclusi%aggf{g;nml giadighyight. Under apartheid rule,
birthright was stolen by inequality; today the same inequality validates the

termination of a vulnerable human life.

The Freedom Charter, 1955 expresses the aspiration towards democratic rule
and the belief that democratic rule is the best means to secure birthrights.
Apartheid made the lives of the black people and their children uncertain. They
were born into minority and their lives were not valued nor treated with dignity.
Today abortion legislation makes the worth of human life uncertain. Ilts enactment
suggests that ending a defenseless life is acceptable where the perpetrator
protects subjective interests of choice, privacy and the sovereignty of their body.
It is difficult to imagine that the drafters of the Freedom Charter, 1955 would have
shared the same yiew in respect fo, legalizing abortion. The preservation of
human life, equality and dignity, motivated the urgency to draft the Freedom

2! The Charter of the Rights of the Family presented by the Holy See to Persons, Institutions and
Authorities concerned with the mission of the Family in Today’s World, 1983.
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that live in it guarantees the unborn life a birthright and natural access to other
rights such as dignity and equality. The unborn child grows within the womb
because it is alive and is the offspring of a human being developing within the
womb as a human being itself. Terminating the unborn life is denying that life its
heritage, birthright, equal and dignified treatment.

The preamble of the Constitution of 1996 contains a pledge to better the equality
of life and release the latent ability of all. This pledge is not honored in the

termination of life because the arbitrary termination of human life is reminiscent

of apartheid rule. The founding prir frica are human dignity, the
advancement of human rights and ireku® poses a question on
the nature, basis and spirit of the 1996. It is the researcher’s
opinion that the objective proteci ion of human life are the

fundamental significance of the Convw%. The right to equality is -

entrenched in the Bill of Riefnts before 1P)e rl)qf\t}-‘to h%nﬁ] di%nity and the right to
life and security of the person.ﬁ(gﬂﬁgﬂﬂga RFPR8RIY B Feaction to apartheid which

segregated and discriminated the black and colored majority. However, the
problem is that the basis to preserve human life is not unambiguously reflected
within the Constitution of 1996.

The equality of human beings is provided for more extensively within the
Constitution of 1996 than the right to life itself. The presence of the right to
equality, human dignity, life and security of the person in their respective order
should provide security and legal protection for the unborn life. However, the
reality tells a different story as the unborn child lacks legal protection. The
constitutional right to life, security of the person, privacy and the right to an
opinion and expression are used in' defense of women who terminate their

pregnancy to suit personal circumstances.

2 Ibid.
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Maslow’s Hierarchy of Needs provides what Maslow* viewed as some of the

most crucial needs of human beings namely,
“Protection, security, order, law, limits and stability...”

However, there is not enough support internationally for the rights of the unborn
child and one wonders why governments opt to betray the rights of a feeble
unborn child in favour of the mother’s rights. It may be in the governments own

interests to support abortions as a solution to some of its problems. This amounts

to unwarranted behaviour on the art and actualkly marks the
collapse of human rights internation sons are the only grounds for
the justification of abortion in cou ibwe and Zambia. In these
countries abortion is a criminal tion of adoption is always

available for partners and spousesv produce their own biological

children and also for thosemvﬁti {;léf. ﬂﬂ? prngTJPgHtﬁtijg homes for orphans
and abandoned children. The Spyffiicam Fgh-eausizare legally recognised as

the guardians of children. They determine disputes involving children having
regard to the paramountcy of the best interests of the children.

One wonders why the high court in South Africa does not protect the interests of
the unborn child. The Constitution of 1996 itself leaves a lot to be desired as a
child is described as a person below the age of eighteen without expressly
mentioning the unborn child. Worse still in the Grootboom*' case it was held by
the court that section 28 of the Constitution of 1996 must not be misconstrued to
include the unborn child as the drafters did not intend to do so, because the
section was meant to be read in the context of section 25 - 27 which provide for

property, housing, health care, food, water and social security respectively.

“* Maslow’s Hierarchy of Needs [1990s Eight Stage Model], page 43.
*I Government of the Republic of South Africa and Others v Grootboom and Others 2001 BCLR 1969;
2001[11 SA.
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McCreath’s argument that section 11 cannot be interpreted to protect life
because it would lead to anomalous situations is bizarre. The law exists to
protect human life yet judicial officers find the objective promotion and protection
of human life anomalous. There is a need to revisit the objective value of human
life and the duty of the law towards life. The real anomaly is in the preference of
one life over another. The issue of viability concerning the unborn child is itself
unorthodox. However, it has become the standard of denying the unborn child a

right to live based on the woman'’s subjective circumstances.

Human life is valuable not for its | , but for its sacredness and
potential. South Africa today has lo f the purpose of the struggle
against apartheid. The struggle oc sh freedom for all, including
the generations to come, protecting 1 upon their conception. The

question to be asked is how abortion ;voverriding of the function of the

law. There can be no plausﬂ?lﬁex%lﬁgﬂgn 8&«@6’[? I'ifuth African legal system
deliberately turns a blind eye Rg@@}ﬁéfgﬂ{s Qf:de, yborn child. Suspicion of

malicious intrusion of governmental interest in the procuring of abortion suggests
that the judiciary has no actual independence in its application of the law. The
subjective rights of the woman such as the right to privacy are used to

manipulate the true state of abortion as an act of murder.

In as much as another right ends where the right of another begins, the right to
life justifies all other rights in the Constitution of 1996. Overriding the right to life
therefore questions the implementation of all other rights because without life all
other rights are meaningless. As a result, there is no logic in defending the act of
abortion because it is contrary to the preservation of life. Scientifically, there is no

sense in prioritizing the secondary over the primary.

The legalization of abortion is based on fiction that preference ahd subjective
rights are above the right to life. Dignity is the state of a person’s character, a

virtue that is morally required of humanity. However, its existence as a right does
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neither respected nor treated with due dignity. It has furthermore been easy to

ignore their interests in favour of other interests.

The rights of the unborn child are conveniently sidelined to suit personal interests
and manipulate the consequences of the future, to evade responsibility. The
woman will indulge in sexual intercourse in most cases without taking any
precaution and later opt for an abortion claiming that she has the right to privacy
and sovereignty over her body. The issue is that rights become a justification for
evading responsibility for ones actions. Obligations are never far away from
rights that we all poses equally. Hi ;e of abortion no duties and

obligations are attached to the defe

In cases where the conception child occurred in illegal
circumstances, the unborn child’s righ™G#ill existent and not at fault. The

government seemingly hatmi%tg?lmiy 8??’6?%9[1?5 F@necessary killing of

unborn children. The consequenge ghépaintaiping srans, providing grants to
the poor and meeting the resources of an increasing population may be the basis

of governments support for abortion. The result is a culture of evading
responsibility etched in the future generations of the country. A right does not
cease to exist merely because one does not want to apply the right or has been
deprived of such a right. Children must not be brought into the wars of their
parents, simply because they are innocent. They need to be protected, preferably
by both parents who have the duty to care and actively participate in the
establishment of their children's rights. If this proves too overwhelming for
parents, adoption is the best solution and not murder.

It is the responsibility of the government to instil a sense of value for human life
above financial and patrimoniél gain. Killing the unborn child degrades human life
because it negatively affects the entire perception of the worth of a human being.
The act of procuring an abortion needs to be treated as a crime by parliament

and the society. This is the only way in which a balance can be attained in the
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No. 21261 GOVERNMENT GAZETTE. 11 FEBRUARY 2005

Act No. 38,2004 CHOICE ON TERMINATION OF PREGNANCY

AMENDMENT ACT, 2004

Substitution of section 3 of Act 92 of 1996

2. The following section is hereby substituted for section 3 of the principal Act:

“Place where termination of pregnancy may take place

3. (1) Termination of a pregnancy may take place only at a facility

which—

(a) gives access to medical and nursing staff;

(b) gives access to an operating theatre;

(c) has appropriate surgical equipment;

(d) supplies drugs for intravenous and intramuscular injection;

(e) hasemergency resuscitation equipment and access to an emergency
referral centre or facility;

(f) gives access to appropriate transport should the need arise for
emergency transfer;

(g) has facilities and equipment for clinical observation and access to
in-patient facilities;

(1) has appropriate -~~~ -~ === yres;

(i) gives access to rastructure;

(j> has telephonic i n; and

(k) has been appra f the Executive Council by

notice in the G

(2) The Member of may withdraw any approval
granted in terms of sut .

(3) (a2)Any health fac maternity service, and which
complies with the requ.... W subsection (1)(a) to (j), may
terminate pregnancies of Mng 12 weeks without having to

obtain the ap roval of the Member of the Executive Council.

(b) The é FST{[X et Bty cprpgppi@cd in paragraph
(a)must noti B«; relev emb of the Executive Council that the
health facility ha mhﬁr seidige Glich complies with the
requirements rcfcrrcd to in subsection (1){a)} to {j).

(4) The Member of the Executive Council shall once a year submit
statistics of any approved facilities for that year to the Minister.

(5) Notwithstanding anything to the contrary in this Act, the Minister
may perform any of the functions that the Member of the Executive Council
may or must perform, if it is necessary to perform such function in order to
achieve any of the objects of this Act.”.

Amendment of section 7 of Act 92 of 1996

3. Scction 7 of the principal Act is hereby amended —
(a) by the substitution in subscction (3) for the words preceding the proviso of the
following words:

“The person in charge of a facility referred to in section 3 shall, within
one month of the termination of a pregnancy at such facility, collate the
prescribed information and forward it by registered post confidentially to
the [Director-General] relevant Head of Department™; and

(b) by the substitution for subsection (4) of the following subsection:

“(4) The [Director-General] Head of Department shall—
~2) keep record of the prescribed information which he or she receives
in terms of subsection (3); and
(h) submit to the Director-General the information contemplated in
paragraph (a)every six months.”.
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