











ABSTRACT

The focus of this dissertation was on the nature and operation of laws and regulations that were
and are still being used to limit the freedom of the media in Zimbabwe. Through a legal and
political analysis of the evolution and use of these laws and regulations by successive
governments in Zimbabwe, the study provides an important perspective on the struggle for
media freedom in Zimbabwe. The main focus of this study was to examine the impact of media
laws in Zimbabwe on the freedom of expression of its citizens. Some of the key media laws
under the spotlight include; Access to Information and Protection of Privacy Act (AIPPA), the
Public Order and Security Act (POSA) and the Broadcasting Services Act (BSA). The
underpinning theoretical framework was informed by the Authoritarian, Libertarian and the
Social Responsibility schools of thought. Questionnaires and in-depth interviews with selected
key informants were the chief methods for data collection. Secondary data such as court cases,
newspapers and some documents from ~reanicatinne guch as the UN, African Charter and

Southern Africa Development Comn tocol on Culture, Information and Sport
were also consulted. Qualitative data g thematic content analysis while tables,
graphs and charts which were interp: th processed qualitative data to come up
with emerging trends and resolutions :aled that the government is aware of the
shortcomings in the regulations anc the media, but is not willing to make
genuine and comprehensive reforms. .. ... negatively on freedom of expression on
citizens especially journalists and their m es. It is evident from the findings that media

houses in Zimbabwe are vw {gﬁ 1 OF jior some media houses such as Daily
news, Tribune and Capital radi to& . gozﬁs é i fons have since opened after the
formation of the Government of @tional Uif-@NBN But little has changed even after the
formation of the GNU. Some of the journalists left Zimbabwe for fear of prosecution. This goes
on to confirm that the current media legislations in Zimbabwe are not congruent with global
norms such as the SADC Protocol on Culture, Information and Sport, the Universal Declaration
of Human Rights Article 19, the African Charter Article 9, and African Charter on Human and
Peoples’ Rights (ACHPR) which advocates for freedom of the media and expression. The study
conclude that there is no freedom of expression in media legislation as has been witnessed from
the findings of the study. The study then recommended crafting of new laws which promote
freedom of expression of the citizens of Zimbabwe.


























































































fact.” (Commission on the Freedom of the Press 1940). Today's complex world often

necessitates analysis, explanation, and interpretation of news.

As the Commission stated in 1940: “The Social Responsibility theory does not deny the
rationality of man, altho h it puts far less confidence in it than the libertarian theory,
but it does seem to deny 1at man is innately motivated to search for truth and to accept

it as his guide.” Under the Social Responsibility Theory, man is viewed not so much as

irrational but is capable of using hic =nnenn thaugh he loathes to do so. If man is to
remain free, he must live by reas sively accepting what he sees, hears,
and feels. Therefore, the more a 1e community must goad him into the
exercise of his reason. \ thouts.. .1 1is not likely to be moved to seek the

W
truth. The lethargy whiot ﬁf&éfﬁ gpafJWﬂQ[oé reason extends to all public

discussion. Man's aim is ot fo-fivd ff but-te s488fkhis immediate needs and desires.
It is the press, therefore, that must be the "more alert element" and keep the public

informed, for an informed populace is the cornerstone of democracy.

Today's large media conglomerates, however, may not function naturally as a public
forum, where all ideas are shared and available. "The owners and managers of the
press determine which persons, which facts, which versions of these facts, shall reach

the public," writes Boyd-barret and Newbold (1995).

In the same light, (McQ iil, 1987) warn that the power and near monopoly position of
the media impose an o jation on the media to be socially responsible, to see that all
sides are fairly represented and that the public has enough information to decide; and

that if the media do not ke on themselves such responsibility it may be necessary for
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3.21 The Supreme Court |nores the Concept of Separation of Powers

Some observers felt that the Supreme Court ruling in the ANZ case also went as far as
violating the concept of se ration of powers. The Court had been approached by ANZ
as a check and balance to the laws of the legislature and the powers given to the
Executive and other organs by AIPPA. The Court shirked its duty to check the validity of
the law. The court did not test the validity of AIPPA but it sent ANZ to submit to a law
which. If the Supreme Court had interpreted on its merit may have been found to be
void to the extent of its inconsisten~ with tha C.anstitution. By ordering compliance with
AIPPA before challenging it, th ed with, rather than checked the
legislature. AIPPA is akin to a fe icious wolf, which sought to devour
ANZ. ANZ sought refuge by seemv.. of the law in terms of S28 of the
constitution — ANZ wante(ﬁmp‘;ﬁﬁp@rlw theyyelf had a right to devour it and
whether ANZ had a duty to subnriit fo the dévouring. The court then held that before it
could look into ANZ’s contention. ANZ had to submit itself to the wolf for it to be
devoured before the question of whether the wolf had a right to devour ANZ could be

determiried.

The Supreme Court’s reliance on other cases in the ANZ case was, if evidence is
weighed, unimpressive. The Court fell into a trap of slavishly relying on cases which are
distinguishable from the / 1Z case. As a result of this the court failed to notice that
similar legal consequences that ANZ found itself in. The court became pre-occupied
with admiring the decisi s reached by other courts in cases where clean hands
doctrine was applied and got carried away to the extent of forgetting its functions and its
jurisdictien under S24 of t : Constitution.
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The court relied massively on F. Hoffman-la Roche and Co. AG and others v Secretary
of State' for Trade and Industry and in that process it failed to discern that Zimbabwe
has Constitutional Supre acy as opposed to United Kingdom'’s Parliamentary
supremacy where Parliament is paramount. If the court in ANZ realized that S3 of the
Constitution renders void all laws inconsistent with the Constitution then the court
should have simply asked itself whether the sections of AIPPA in question were or were

not consistent with the Supreme law of the land.

The conse: 1ences of this judgment on freedom of expression or press freedom are
done. In the first place it introduc rrisprudence in the interpretation of
Constitutional rights in which the « 1asis to technical issues rather than

deciding the merits of the matter. ~ Jecision arrogates to the executive

unlimited powers to regisgﬁ{:g&%ﬁ?tﬁppaﬁhﬁaﬁsecoupled with a requirement

for journalists to be registered; thfs i likely-toHiave a chilling effect on the individual

journalists and media houses ability to report on issues freely and without fear.

3.3 CONCLUSION

The chapter reviewed some court cases related to media legislation in Zimbabwe as
empirical evidence on the state of media law in Zimbabwe. The next Chapter is on the

research methodology.
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However 13% of the total respondents said that the media is free to air its views
because of the availability of different media spheres opposing the state run media.
They further pointed that e media is free as was seen during the run off to the
elections where all the poli al parties were given the platform to reach out to the voters

through the use of media.

Fig 5.10 sought the views the respondents on whether journalists reported freely in

Zimbabwe.

Opinio mbabwe

Disagree
89%

Agree Disagree '

Fig 5.10: Opinion on whether journalists report freely in Zimbabwe

Eleven percent (11%) of the participants agreed that journalists reported freely in
Zimbabwe and 89% of the participants did not agree that, journalists reported freely in
Zimbabwe about political issues, because of the repressive media laws that were in
place, that is, BSA, AIPPA and POSA. Journalists were not allowed to report on
information that is viewed as an attack on government policies. AIPPA’s trail of
destruction can be trace to its enactment in 2002 and the plethora of cases of arrests,

intimidation, harassment and measures of control which immediately followed. These
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6.1 SUMMARY

There are several media laws which have negatively impacted on the freedom of
expression on the citizens of Zimbabwe. One such law is AIPPA which protects access
to information and privacy. Journalists are supposed to register before practising while
media houses need to apply for a licence before operating. This AIPPA was being used
deliberately by the gover nent to delay the registration process for media personnel
and houses whilst inves jating the nnlitical affiliation of the media houses’ board
members. If a journalist is chargec story which reports negatively about

the government, AIPPA was appli st or threaten journalists. AIPPA has

-
thirty days which is a Jnﬁjﬁr T%ﬂXﬁﬁng t? tﬁ public, who might need that

information. This is also a viotatitry oftheit dighit-efdtiadom of expression and access to

also been used by gover 1ent ol... _.1 valuable information for a period of

information.

Secondly, POSA is anot 'r law which is widely viewed as being repressive to the
citizens’ freedom of expression. The law stipulates that for any public gatherings to be
legal, people have to ap, r to the Zimbabwe Republic Police (ZRP) to get clearance
and permission to assen le. This means they have to give a four day notice, thus

negatively impacting on people’s freedom as citizens of Zimbabwe.

The BSA has also been used to deny operating licences to non-Zimbabweans and
other private operators s h as Capital Radio. This law is applied to any broadcaster
suspected to be publishing any information against the government and its senior
officials thereby depriving the citizens of Zimbabwe of their right to freedom of

expression and to access any radio station of their choice. This forced many
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