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ABSTRACT

The study looks at the main features of Africanigedous law of succession and inheritance in
Zimbabwe. It draws a distinction between the fowhsnheritance practised between the two
major ethnic groups, the Shona and the Ndebelelst\the research was mainly aimed at these
two groups an investigation into inheritance pactby the South African Zulu and Xhosa
counterparts was also made. An investigation inéoimpact of western influence on succession
and inheritance was made taking a look at colotagislation and case law, the general
deduction being that it was a vehicle for attachtogtomary law to a western type law. After
independence there was the issue of the impacbmdticutionalism and international human
rights law on succession in post colonial ZimbabWeese were tools for change by bringing in
notions of equality between men and women, isdussaere highlighted in the cornerstone case
of Magaya v Magayawhich was in turn discussed in the light of Mthemu v LetselandBhe
trilogy of cases in South Africa. In the final chapthere is a discussion of possibilities of
reform and the future of customary law in Zimbaktve highlight here being conducting proper

legal research to ascertain the true purpose odcus



CHAPTER 1

1. INTRODUCTION

1.1 BACKGROUND TO THE STUDY

Many post-colonial states and legal systems coeatiiauface challenges in harmonizing legal
systems in such a manner that they are inclusivendigenous African systems while also
continuing to implement predominantly coloniallyherited justice systems such as Roman-
Dutch law as well as international frameworks. hitaace laws have continued to highlight the
challenge that many such states face, especiatly mereasing emphasis on and promotion of
gender equity and the empowerment and developmemtomen to actively participate in

mainstream economy and governance of states. \Wglchanging roles of women in society,
inheritance laws based on customary law have lefhymwomen disempowered due to the

patriarchal or patrilineal systems in most Africaitieties.

With the effects of HIV/AIDS and higher mortalitiesases where inheritance is disputed based
on the gender of proposed heirs have been on tnease, and with the slow disintegration of
the extended family support structures, many woarereft indigent upon the deaths of spouses
as they are disenfranchised to take control of thesbands’ estate$he inspiration behind the
study emanates not only from the lack of harmonyben the Common Law and Indigenous

Law of inheritance but from the controversial damisin the case ofMagaya v Magaya The

11999 (1) ZLR 100 (S), the decision was controwisecause women’s rights groups, lawyers,
law professors, and human rights organizations veereoutraged by the decision that they
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issue was whether a daughter could be heir to éegated father’'s estate in a case where there
are male children of the deceased. The problemmaisih the court’s decision, customary law as
applied preferred male heirs to female heirs. Theégment undermined the authority of

Parliament by nullifying the greater part of a staf The Legal Age of Majority Attof 1982,

which accorded majority status to everyone upoairatient of 18 years of age, a provision
excluded by the judge in his decision. In terms&dtion 15(3) of the Act, the provisions were

applicable for the purpose of any law includingtousary law.

The decision ilMagayaalso had an over-reliance on provisions of the iistration of Estates

Act of Zimbabwe stating that|f*any African has contracted a marriage accordtagAfrican
law or custom or who, being married according toidsn custom, dies intestate his estate shall
be administered and distributed according to thetoms and usages of the tribe or people to

which he belongetf

It was an equally retrogressive precedent in egatsia progress made in advancing the status of
rights of women in independent Zimbabwe, and tleeefheightened contradictions in

Zimbabwe’s own internal law, its international lavbligations and what Zimbabwe’s legal

declared their opposition to the Court’s findingibese critics alleged that the decision violated
fundamental issues of fairness, international nanrights, and even customary law itself and
that the decision was a direct attack on the rigiftZimbabwean women to inherit. The
effectiveness of Constitutional provisions to eeswomen’s rights and the applicability and
enforceability of international treaties in Zimbabdwas therefore questioned cf discussion of
Magaya’s cas@g 82 ffinfra

% The Legal Age of Majority Ac15 of 1983

% Section 68(1), Administration of Estates Act (Cleay5:01)
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system practices in reality. Hence the harmonimatb various legislative systems which are

informed by variant ideologies and belief systemstiues to be a challenge in Zimbabwe.

At Common law the discretion to bequeath one’stadsethat of the deceased. He may at any
point during his lifetime state how he wishes hieperty to be distributed amongst any heirs
mentioned in his testamehOn the contrary in terms of Indigenous Law, traditdictates how

a deceased’s property will be distributed, the awity being traditional practices that have been
at the centre of peoples’ lives for centuries. s study professes the interaction between the

two legal systems is sought to be brought out rudhg

1.2 STATEMENT OF THE PROBLEM

The fundamental question to be asked is whethisrpbssible to harmonize the Common Law

and Indigenous Law in terms of inheritance in thstgolonial legal system. Nhergmoints out

* As to the position in South Africa see AJ K&the Customary Law of Immovable Property and
of Successiofil990) 113 and the cases cited therein, the asth, it is true that the head of a
household can make arrangements for the distributidnis estate by various types of oral
disposition but these are not the same as willsalge he may not disregard the usual order of
intestate succession

® P Nherere, The limits of litigation in human rigenforcement, 6 Legal Forum No. 3, 1994, pg
30-31, the writer goes on to say that, internalicoaventions tend to be couched in exhortative
generalities meant to set standards and goals aithi@ed, rather than concrete rules, see also
discussion on human rights perspectives in 4.2.@ph 4dinfra. This raises difficult questions
about the relationship between human rights aniieul The Zimbabwean constitution is said to
be culturally relative cf discussion of its congtibn in 4.2infra, and thus insulates customary
law from the application of the norms of equalitydanternational human rights norms making
harmonization difficult in this context. On the etthand, harmonization of customary law with
fundamental rights in the South African contextmsninent but awaits to be seen with its culture
of universality of human rights and rights to cudtul am of the view that if customary law can
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that in making efforts to draw the two systems aivltogether, their conformity with
international statutes and Conventions cannot beregl. As there will almost always be conflict
when two legal systems run parallel to one anothanther question that can be raised is
whether policy makers can devote their energiedrédting new legislation that is not only

gender sensitive but accommodates rights of tHd akiwell.

It is equally important to investigate whether tbeurts should continue to enforce the
disinheritance procedures as distinctively custgnmethods for varying the rules of intestate
succession or should only the Common Law only lmegeized. One may then ask if these
procedures must be subject to any form of regulatMvith regards to issues surrounding
inheritance, can it then be said that a widow shde entitled to inherit at least a portion of her
deceased husband’s estate. If widows are not alldeenherit should they, none the less, be
given greater rights in the estate and better pewercontrol the heir's management of estate

assets?

While we need to know more about the customarynales regulating succession to women’s
estates, we ask ourselves if different systemsiodession, distinguished only by the deceased’s
gender should be maintained. If it is felt thatyonhe system of rules is now necessary then
more questions arise whether succession issueddsheugender-based, or, succession for
women should be the same as succession for meheihar a new, harmonized law should be

formulated.

endure the harmonization process, then all uncgytaibout its continued existence in a human
rights legal order will become pointless.
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With regards to the power to make wills, there read to understand whether people subject to
customary law should have the power to make widleng into cognizance broader policy
considerations concerning freedom of testation.ug8homdividuals be entitled to disregard the
interests of their intestate heirs? A deductiorthia final analysis will be made that, in any
conflict of laws situation, the ultimate goal is@nsure that justice is done rather than injustices
due to the rigid application and interpretation refevant systems of law in any dispute.
Subsequently there is a need to analyze the vaatiespts made in Zimbabwe to address the
gap some of which, though not wholly perfect, are¢hie form of legislative reform and judicial

creativity or conservatism and the work of womed ehildren’s organizatiofis

1.3 JUSTIFICATION OF THE STUDY

The study is of course justified by several consitiens. First and foremost is the need to
determine whether certain principles and practicesried in inheritance laws can be
compromised to initiate a possible process of faansation without the consequences of
disharmony with parallel systems of law. In theqass of a social transformation, the study
should rally behind, uplift and consolidate the kv@dvocated for by women and children’s

organizations ensuring their participation in tegislative process.

® Canaan F Dube, “Addressing the Gap Between Cusjoaral Statute Law and International

Conventions: Zimbabwe’s Twists and Turns,” CHOGMnh&wence, Durban, November, 1999

” Some of the organizations at the forefront of aating for women and children’s rights are

the Zimbabwe Women Lawyers Association that seeksnable women and children to assert
their rights by accessing the relevant legal resssirThe organization also seeks to uplift the
legal status of women and children in Zimbabwe bgvigling advocacy services in areas
pertaining to children/youth; democracy/good gowece; education/training; human rights;

women
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1.4 DELIMITATION OF THE STUDY

The study will essentially focus on the written enitance laws in three main provinces in
Zimbabwe which are geographically adjacent to eattier. These are the Midlands province
which is predominantly comprised of the Shona amtléle, Masvingo province which is a
Shona region with Karanga being the primary diabend lastly Matabeleland North province

which is mainly Ndebele.

1.5 REVIEW OF RELATED LITERATURE

Much work has been written on the subject. Riay his work, recognizes the social and
economic implications of the application of tradital legal practice to African women in the
changing socio-economic context of Zimbabwe’s pastl the significance of such practices for

social and legal planning.

The Women and Law in Southern Africa Research fruas contributed significantly on the
subject. In their textinheritance in Zimbabwe Law, Customs and Practiedter a two year
research project the general laws of inheritanakthair effects on families were investigated.
The most significant of the findings was the diverge that exists between the laws applied by

the courts and people’s practices when it cameargstering a deceased’s estate.

8 J May,Zimbabwean Women in Colonial and Customary, [eh983), May is a senior Research
Fellow in the Centre for Applied Social Sciencethat University of Zimbabwe.
® K Zvobgo and Othersnheritance in Zimbabwe Law, Customs and PracticE396)
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The Harvard Human Rights Journal has played a moagytical role of the problem by focusing
on the socio-legal significance of the controvdrslagayacase. The analysis goes a long way in
dissecting the origins of customary law in Zimbapwe introduction of Colonial law and the

subsequent confusion that arose as the courts faddéemma on which system of law apply.

South African indigenous laws of inheritance wiél bsed as a matter of comparison. Koyana
in his work, refers to the calabash custasiphipha)which holds that the deceased may allocate
some of his belongings to his wife. This form dfieénitance is well known amongst the Mpondo
and the Bomvana but an exception amongst the XHdBaere is an endeavour to effect some
balance by allowing the husband to donate a feredest to his wife which will be inherited by
the youngest son, not the eldest, as in most cstamses of customary inheritance in terms of a

custom calledsicino.

ChurcH? referring to legal dualism puts forward a progiessruth that the existence of African
indigenous law as a whole alongside the ‘General’ (&ommon law) is evidence of cultural
diversity. However, the tendency in the colonia emas that the Common law would be deemed,
or rather was by default, the dominant law, whitsigenous law was the servient law. This is a
position which needs correction and legal certaip@rticularly when presiding officers find

themselves having to largely rely on a judiciakdesion.

19D S KoyanaCustomary Law in a Changing Society980) 80

1 See also orisiphipha beast, Kerimmovable Propertyd ed 102 and the cases cited in the
footnote

123 Church, The place of indigenous law in a mixaghl system and society in transformation,
Australian and New Zealand Law and History Soceetjournal (ANZLH E-Journal), 2005
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Tetley*® suggests that, jurisdictions such as Zimbabwe evlegal dualism or pluralism exists,
there is need to adopt a system of internal cdnflies as a measure to alleviate the confusion
that may arise as to on which system of law bagtsthe merits of controversial cases avoiding
the impact of negative public outcries and ensutingt the litigants and affected parties

understand the application of these conflict raled their interest that justice is done.

However, most text book writers seem to hold a \@nyservative stance as to the content and
application of customary rules of inheritance. Bsthns of the view that customary law of
succession is intestate, universal and onerousn thmodeath of a family head his oldest son, (if
the deceased had more than one wife, it would ngrmba the oldest son of his first wife)
succeeds to the status of the deceased. The empirashe term ‘status’ implies that a heir
inherits not only the deceased’s property but &lisoresponsibilities, in particular his duty to
support surviving family dependartsGoldin and Gelfand®s work will be useful in giving the
research an analysis of particularly Shona and Bléetustoms, which, though significantly the

same, have differences that are worthy to hdte.

The relationship between the customary law of stgioe and international human rights law

shall also be visited. In this regard, there is editerature worthy to note from the Arab world

13 W Tetley, Mixed jurisdictions: Common law vs Cildlw (codified and uncodified), Part | at:
http://www.unidroit.org/english/publications/review/articles/1999-3.htm#NR2

1 T W Bennett, Human Rights and African Customary Law Under theitiSoAfrican
Constitution (1995) 126

15B Goldin and M GelfandAfrican Law and Custom in Rhodes{@975) 284

16 see Kermpcit at 109-110 and 113-118 where the author talks tabeuallotment of property
before death and a system of oral dispositionsectsgely
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and among these writers is An-Na’ifof the Arab world, who makes a persuasive argurfeent

the dynamic concept of internal “cultural transfation” as the most convenient assurance of
entrenching human rights in African societies. Higument is that culture has a significant
effect on human rights paradigms around the wonldl that, as such, culture is the best-suited

vehicle for protecting rights.

1.6 RESEARCH METHODOLOGY

The study will be anchored on documentary analybes primary focus being textbook authors
in Zimbabwe and South African writers for the pwes of comparison. Relevant legislation
shall be incorporated as well as documentary asalyklegal forums from Zimbabwe and

journal articles. Thus a comparative approach shalladopted to add depth to the study
revealing the interplay between customary law deddommon law inheritance laws and their

possible harmonization.

Case law shall be employed to exemplify the trdeasion in legal reality, thélagaya case

acting as the cornerstone and landmark decisiompiog the purpose of this study. South
African case law will also be used as a basis fanmarison, to highlight differences and
similarities in the way the courts in both Zimbabamed South Africa exercise their judicial
powers in adjudicating upon cases where both thearf@an Law and Customary Law are

applicable but the inclination leans towards amtian of customary as in the South African

' A'A An-Na'im, Human Rights in the Arab World: A Riegal Perspective, Human Rights
Quarterly 23, 2000
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cases oBhe and others v The Magistrates, Khayelitsha atitef§ Shibi v Sithole and Others

and in South African Human rights Commission andthAer v President of the Republic of

South Africa and anoth® cases that raised the constitutionality of thingiple of male

primogeniture.

Initially the study was intended to be essentialyualitative research design anchored on
interviews with traditional leaders and focus gralipcussions involving a case study method.
However, for the purposes of convenience and feigibh decided to abandon this method. The
main provinces designated for the research wilatmample of the dominant ethnic groups as
mentioned in the delimitation of the study and ashstheir written traditional laws on

inheritance will be my focus.

1.7 ETHICAL CONSIDERATIONS

In carrying out the research any legal propositittvatd may suffice should not be a deliberate
attempt to undermine the laws of Zimbabwe or armeotountry’s inheritance laws discussed
for the purposes of comparison. On the contrarystbdy should restrict itself to being more of
an analysis that can in turn improve the literatomethe subject of inheritance laws in mixed

jurisdictions for the benefit of policy makers aadtivists.

182005 (1) BCLR, 2005 (1) SA 580 (CC); 2008 (9) BCRR4 (CC)
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CHAPTER 2

MAIN FEATURES OF AFRICAN INDIGENOUS LAW OF SUCCESSI ON AND

INHERITANCE IN ZIMBABWE

2.1 ADELPHIC AND LINEAL SUCCESSION

2.1.1 The Shona

Among the Shona society, upon the death of a peltriacustomary law required that the
livestock, which were perceived to be the most irtgrd property in the predominantly agrarian
society, and other family property, be inheritednbgle relatives in the same generation in terms
of collateral concessioli. Property such as livestock and essential foodstuffich served
organic or ritual needs had communal value and twerefore regarded as part of the family
estate?® Property vested in the family was administeredtstehalf by the head of the family,
and thus the organic part of the estate of a dedemasle family member would, in Shona law be
administered in the family interest by the livirgnfily head who would in most cases be the
deceased’s father, one of his uncles or his brstdepending on the circumstances peculiar to

each casé

19J F HollemanShona Customary Law1952) 322, ‘collateral concession’ refers toystem in
which the throne/chieftanship, status of the desg@s his assets are passed on, not linearly
from father to son, but laterally from brother totner and then to the eldest son of the eldest
brother who had died

2% pid

2L May, Colonial law 52. The author says, “whoever inherits the positrthe head of the
family inherits the ‘organic’ property and admimist it on behalf of the family. It is on this basis
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This state of affairs then justifies the reasonmg Rundf? who writes of what he terms
‘adelphic’ succession, where the inheritance offgmily passes to the heir following collateral
rather than a lineal forif. However as shall be seen in the next chapter wiiichses on the
impact of western influence on succession and itdmae, there are certain instances where the

eldest son is allowed to inhefft.

2.1.2 THE NDEBELE: Lineal Succession

However among the Ndebele of the south, an intege$eature more inclined to being lineal
succession surfaces. There is an apparent desoantaih ancestor down through a series of male
links, that is, through the ancestor's son, hissseons, his son's sons' sons, etc. The eldesifson
the house took both his father's name, on the ame hand the property that he left on the other.

Each wife establishes a house or independent faandlyeconomic unit. Thus if a man has three

that a dead man’s brother will claim his propegyen though strictly speaking it may not come
into the category of property which was formerlynswered to be for the common good of the
family, which is the reproductive or organic prdger The organic property here refers to the
part of the deceased’s estate, that comprised opepty such as livestock and essential
foodstuffs which served organic or ritual needs aa$s central to providing the means and
resources for the continued upkeep of the survighilgiren and the spouse.

2 R J RundtThe Ivory Coast's civil cogeAfrican Law Studies X11, 65

23 Matambo v Matamba969 (3) SA 717 (RAD), where it was held that, ttwiegard to intestate
succession the heirs are the persons who areeentitlsucceed to the property of the deceased,
and that the person at African law who is entittedsucceed to the property of any deceased
African shall succeed in his individual capacityatoy immovable property.”

24 Mwazozo v Mwazoz8-121-94, where Muchechetere J A in the AppealrCbeld that,
“giving preference to one sex in customary sucoesgias not in violation of the constitutional
right to freedom from discrimination because thees a specific saving for customary law. In
this particular case appellant, a Shona son wasiagol his father's heir instead of respondent,
his older sister. Shona society has patrilinealcession. This system was not based on a
women’s perpetual minority, but was meant to prévka diversion of wealth from one family
to a new family.”
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wives there will be three houses in existence. Aleldéle heirindhlalifa, the eldest son, inherits
the family propertyjlifa, as absolute owner exclusive of the assets ofuhmn houses. The
senior house is known amdhlu nkulu.The seniority of houses is not necessarily autmmat

according to the chronological order of establishiri&’

On the other hand, the Shona have no system oinguak wives for the purpose of inheritance
and succession. As May shows, it is this general dieNdebele law who was ‘trustee’ of the
minor houses until such a time that their respecsions come of agé In the event that the heir
is too young to administer the estate, it passestive control of the deceased’s brother awaiting

his maturity to render him capable of acceptingresponsibilities’

2.1.3 SOUTH AFRICAN COUNTERPARTS

At this stage it is interesting to compare the Zamvean position with two of the main ethnic
groups in South Africa, the Zulu and the Xhé%@here is a marked similarity between Zulu and
Xhosa customary law and that of the Ndebele of Abwe who fled from Shaka (Zulu) during

themfecaneexodus of the mid-1dcentury.

25 Goldin and GelfandCustom in Rhodesi284

26 May, Colonial Law52

*"bid

8 These groups originally resided in the provinc&lafal and in the Eastern Cape respectively,
under then King Shaka and King Hintsa respectibelyhave now spread all over South Africa
and form the majority over the Sotho/Tswana grotigt originally occupied the northern
Transvaal and Free State provinces
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2.1.3.1The Xhosa

With the Xhosa-speaking peoples, the homesteadmém with two wives is divided into the
Great and Right Hand houses. The oldest son of eagcke becomes heir to that house and if
one house has no male descendent, the eldest $be ofher house inherits as was the issue in
the case oSonti v Sontf® In the event that there is no male descendareritst order of male
ascendants, the deceased's grandfather succesidg, \idnom, the deceased’s oldest paternal
uncle or his oldest male descendant. Failing thierpal uncles, in order of seniority, or any of
their descendants, the estate would pass to theonder of male ascendants if he has no male
descendants, the first wife's second son is hejrfasling him, his son. Similarly but not
identical, among the Pondo when the family headdmed without a male issue, or has outlived
all his sons and their male descendents, his fatheceeds as in the caseRaflaza v Palaz&
where it was held that, among the Pondo, the Herdeceased twin, who has died without male

issue, is his father, not his surviving twin.

If one of the houses has no heir, it is inheritgdtiie most senior heir of the section of the
homestead to which it was attached. In other wdtds heir to ajadi of the great house would
be the eldest son of the great house. Converdetiigigreat house had no heir, it would be

inherited by the heir of itgjadi. The Xhosa therefore embrace the rule of primdgenia

291929 NAC (C & O) 23, where it was held that, “Oretdeath of a Native his estate devolves
on his eldest son or his eldest son’s eldest medeahdant. If the eldest son has died leaving no
male issue, the next son or his eldest male deaoéndherits, and so on through the sons
respectively.”

301938 NAC (C & O) 35
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principle that was highlighted by Elliot P in thase ofMladolo v Nomawtl where the rights of

women to inherit were clearly undermined.

As Bekkerf? writes, the left hand section is subordinate te great house in matters of
succession. When there are no sons in the GreateHgection, this section is inherited by the
heir of the left hand house and the converse applieen there are no sons in the left hand
section.The writer is also of the view that, where a fanhlgad had three wives, namely the
great, the right, and an heirlegadi to the great house, he was entitled to institiéeytounger
son of the right hand house as heir to the heidegh house, despite the fact that there is a
younger son in the great hou§dn the case ofenti v Jakerii the heir of the great house, while
not objecting to the institution of an heir to tpadi house, maintained that his younger brother
should be appointed, and objected to the appoirtroethe younger son of the Right Hand

house.

However among the Xhosa there is an interestingufeaknown as the Calabash custom or
(Isiphiphad.®* Koyana says, via the calabash custom, Xhosa ladeamrs to effect some
balancing up of this apparently unfair situatioty, dllowing the husband to donate a beast,

usually a female beast, to his wifeThe female beast and its progeny are inheritedhiey

31 Elliot P inMadolo’s casg1896) 1 NAC 12, where it was held that, “It isaily laid down by
all authorities upon Native law that no female cdrerit property.”

32 3 C BekkerSeymour’s Customary Law in Southern Afrisad, (1989) 276

33 Bekker,Customary Law283

341954 NAC (S) 90

% See also Kemopcit pg 13 above

% Koyana,Changing Societ$0
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youngest son of the house, and the elder sons hbselutely no real rights to it. This
emphasized that the customary legal system is aotied to primogeniture and thus Xhosa law
showed mechanisms for redress by introducing thisniogeniture’ rule’” In practice the
calabash custom found its application in th& 26ntury case dbingezweni v Ndabambi It set

a precedence in which the rights of the younge#tl ¢bund security under indigenous law of
inheritance among the Xhosa as opposed to theteldesas is common practice. K&ras also
briefly demonstrated the recognition of tisghiphacustom when he says that, “some items of
property are by law the inheritance of a son ofthan the eldest. Thus in some tribes the
isiphipha beast and its increase are inherited by the mstissrcond son, in others by the

youngest son.”

2.1.3.2The Zulu

The Xhosa system is largely similar to that of Naebele and the Zulu as appears below. Zulu
homesteads may be divided into three sectionseat gpouseifdiunkuld, a right-hand house or
support {gadi) and a left-hand hous&liohlwg. As with the Xhosa, junior houses are affiliated
to one of the senior houses, and, if there areons s theigadi (or any of its affiliated junior

houses), recourse is had to thdlunkuly and vice versa. Where tlichohlwa and its junior

37 Ultimogeniture, also known as ‘postremogeniture’ janior right, is the tradition of
inheritance where the last-born of the entirety damily has a privileged position in a parent’s
wealth, status or office.

3 1 NAC (1894 — 1909) 126, in this case the yoursger of the deceased successfully appealed
against a judgment in which fifteen head of cadthel its progeny had been passed to the eldest
son by court a quo. The custom made it possibla fiather to deviate from the ‘usual’ rules of
succession and leave something for his younger son.

39 AJ Kerr,Immovable Propert02
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houses have no heir, this section is inheritechyhieir of thendlunkulu This system is largely
similar to that of the Ndebele of Zimbabwe and Xlesa who have a system of ranking of

wives for the purposes of inheritance and successio

It has however been observed that other family $ieady have only a great house, with or
without minor houses, until a left hand wife hagmappointed, there is no affiliation of minor
houses, but the effect is the same as if the haafsé® minor wives were affiliated to the great
house in order of their marriage. When there areans in the great house, its heir is the eldest
son of the house of the first-married minor wifedamhen a minor house is without sons, it is

inherited by the heir of the great hod8e.

With regards to the rights and responsibilities aof heir, he steps into the shoes of his
predecessor and inherits all the latter’s rights lzabilities past, present and potential, in respe
of the family and property of the house of whichifideir. Kerf* then comes up with what he
terms, ‘Universal succession’, stating that, “wheerman dies his heir takes the deceased’s
position as the head of the family or clan anddganloco parentisto the other members of the

family, that he steps into the shoes of his presteme*

“0Kerr, opcit 153

1 Kerr, opcit 100

42 Mgoza and another v MgoZ967 (2) SA 436 (A), In this case when the respotid father
died leaving no valid will, the respondent as tihd@est son instituted an action against the
applicants, his sons, claiming an order of ejectniem certain property which the deceased
had purchased, used, occupied and controlled, buthaich he did not have transfer. The
applicants defence was that the respondent nog teeregistered owner of the property, had no
locus standito bring the action. The court held that, therolavas not based on ownership or
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The minor inmates of the house fall under the ersial heir’'s guardianship and their rights are
neither increased nor diminished by reason of ¢hisnge in the person of their family head.
Bekker takes note of some of the rights that theihkerits as follows: to administer and control
the house including its property, to claim the hats oflobolo, fines, and other debts due to the
house in respect of acts or transactions done terezhinto during the deceased’s lifetime, to
receivelobolo and fines payable in respect of the unmarried woafdghe house, and to claim as
house property the earnings and acquisitions ofnthor inmates of the house in respect of
transactions entered into after he has come irdarheritance, and to get the obedience and

services of the minor inmates of the hofrse.

The heir thus has a duty to maintain suitably tidow and minor children of the house. He is to
consult with the widow in dealing with the propedfythe house, and she has the right to restrain
him from dissipating its assets, or impoverishingHe usually supplies thebolo for the first

son of the deceased, who matrries after the lattidgh, but like his predecessor, he may not be
compelled to supply ! The senior or general heir, being the heir ofgteat house, obtains a

somewhat wider inheritance than the heirs of ofloeises.

possession, but on a “better right which the claihtead to the property as compared to which
the defendants had”, and that when the respondsatnie the sole and general heir, he stepped
into the shoes of his father and became entitladh@tever rights his father had in respect of the
property.

3 Bekker,Customary Lav297

4 Section 64 (1), Code of Zulu Law
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Among the Nguni ethnic groups especially among Zb&i, as was the issue in the case of
Sivijana v Sivijand® all property which has not been allotted to, oichitdoes not automatically
accrue to a particular house (usually called theeg® estate or family home property)
automatically accrues to the great house, anddasisunherited by the senior heir. The principle
of primogeniture, for instance, has long been agsuto be the keystone of customary law but as

appears from the succeeding chapter, this principés not remain unchalleng&d

2.1.4 CONCLUSION

What can be seen as a point of convergence bettveewo groups is that the brother in Shona
law and the son in Ndebele law do not acquire #tate in their individual capacities but as the
representatives of the deceased. They therefavardisrit the deceased’s obligations such as the
maintenance of his dependefitss the case may be, ensuring their welfare is takdin care of.
Kerr*® thus refers to what he terms, ‘Universal successitating that, “when a man dies his
heir takes the deceased’s position as the hedtedamily or clan and stands lmco parentisto

the other members of the family, that he steps tinéoshoes of his predecessor.” This is surely

“ Sivijana v Sivijanal940 NAC 27

%% see the South African casesBife v Magistrate Khayelitshi2004 1 BCLR 27 (C) an8hibi v
Sithole 2005 (1) SA 580 (CC), that arose in South Africasw constitutional dispensation
declaring that there were instances where the msto law principle of male primogeniture
could be held unconstitutional, decisions that hsstea precedent that affect the rules of Zulu
and Xhosa inheritance laws and will hopefully beutated in the Southern African region at
large.

*"H Child, The History and Extent of recognition of Tribal LawRhodesia(1976) 55

8 see Keropcit 100
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the case whether it is the adelphic or lineal faihsuccession and this represents the position

that was adopted in South African cas&bg*’

2.2 BURIAL CUSTOM AND INHERITANCE CEREMONY

2.2.1 The Shona

It is at thekugadzira or kurova guvaeremony where decisions about inheritance areenidee
literal meaning ofkugadzirais to fix and in the context of shona inheritarm&emonies,
kugadziraor kurova guvameans settling the deceased’s spirit. It takesepka year after the
deceased’s death. Before the distribution of thatesat thekurova guvaceremony, a Shona
estate, known ashaka is under the control of theamukadzithe eldest sister of the deceased,
who performs duties greatly similar to that of aeautor>° The widow or widows and children
of the deceased are under the authority ofsHhraukadziassisted by her son, who is known as
the muzukurt’* The ceremony emphasizes the value of lineageragttiand of stability of the
kinship group. The people believe that after a matgath his spirit lingers around his village
until the kugadzira(kurova guva ceremony has taken place, for it is this ceremahich is

believed to join the dead to his forefathers.

9 see discussion in 4.10fra

0 Rebecca and Musiyima v Vurayd@y@58 (1928-62) SRN 847, were it was held that anamo
can acquire the right to distribute the propertyef late brother by virtue of being an executrix
(samukadziof his estate and the principle official at threg of thekurova guvaceremony.

> Child, Tribal Law in Rhodesi83
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The central rite okurova guvaakes place when the widow hands over to theleihusband’s
weapons. Through this transfer of weapons the ikedfficially recognized as the successor to
the deceased, in accepting the weapons he bectémesotial person of their former owner.
Hence the continuity of the family is preservédit the ceremony okurova guvathe paternal
aunt may take part in sharing out her brother'sspssions among his children. She gives
instructions about all matters concerning her deather>® Firstly the deceased person is buried
in his own village, close to a neighboring villaged a year latter the spirit of the deceased is
brought back from the grave into the village tovath its kin on earth and that puts tkerova

guvaceremony in a nutshell.

It is also at this ceremony that any persons withnéerest in the estate of the deceased should
come forward and make their rightful claims as Wwell in the case dbideon v Tawadzadz4

The brief facts of the case are as follows; oneaG#ze co-defendant and the man who made
arrangements for the ceremonykofova guvastated in evidence that he called all relatiors an
gave due notice. He further stated that he folloladive custom and asked if anyone had a
claim against the estate, and he said no claime l@dged. The respondents, Gaza'’s brother and
two other elder brothers and the mother were abisent the inheritance ceremony although

their home was eight miles from the kraal. It waddhto be established custom that at the

°2 A K H Weinrich, African Marriage in Zimbabwe and the Impact of Ghignity, (1983) 65-66

>3 M Gelfand,The Genuine Shoné1982) 38

>4 15 July 1946, (heard by L. Powys-Jones, Assiditive Commissioner, Salisbury), were it
was also held that, “all relatives must be notiftédhe date and place of the ceremony and when
it takes place all present must be asked if any@sea claim against the estate and the nature,
extent and ground for such claim. In the absencegod reason for failure to lodge a claim the
right to do so is forfeited, see alsthlaba v Makuhland 947 (1928-62) SN 421
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ceremony of the division of the estate any persawing a claim should then make it, unless

there are very good reasons for such omission.

2.2.2 The Ndebele

It is at theumbuyisoceremony that any parties who had an interestareitate of the deceased
would raise their claim> Umbuyisomeant it was time for the deceased’s spirit to hright
home and be settled by appeasement of the ancggitigs. It is performed a year or more after
the deceased has passed on. The sole purpoasebofyiscas with the Shona ardirova guvais

to bring back the dead fath®&rln the case ofMhlaba v Makuhlang’ as in the Shona case of
TawadzadzZ®, it was held that all claims in the estate of deeeased were supposed to be heard

at theumbuyisaceremony as the Shona do atkheova guvaceremony.

Under Ndebele custom the eldest male relative effémily acts in a similar capacity as the
samukadzin Shona law until the deceased’s belongings kiened by designated heirs at the

umbuyisoceremony’ Ukubuyisaalso incorporated the general distribution of estsets and

% as will be seen in 2.3.3 below

* Rev W BozongwanaJdebele Religion and Custong8000) 29

" Mhlaba v Makuhlane.8" December 1947, (heard by E.H Beck, Commission¢h@Native
Court, Gwelo), it was held that, “a claimant tohe® of a deceased estate must, by Shangaan
custom, make his claim at the&kubuyisaceremonies. Failure to do so precludes him from
claiming thereafter.”

B see 2.2.1upra

*9 seeRebecca’sase gprain 2.2.1 above
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arose in the case Magwisi v Kombayf, where in a claim between brothers for thirty he&d
cattle, the Native Commissioner held that, “Whea lieir to a deceased’s estate at Native law
(Tebele) law points out cattle at thikubuyisaceremony as the share due to a relative, the

ownership in such cattle passes immediately to seielive and the award is binding.”

Another point of convergence betwea@mbuyisoandkurova guvaceremonies is the immediate
implications of rituals for the re-admission of tlezent dead man into the home in another form
and capacity underlines the importance of theirebeh immortality and the appeasement of
spirits. At theumbuyisoceremony, the deceased’s property is distributediecided by the
abosendd® The eldest son is given the deceased’s spear,dliginlg his assumption of the
headship of the family in consonance with the hagdiver of the deceased’s weapons by the
widow at the Shon&urova guvaceremony to whoever she proposes to take careeof h

subsequent to her husband’s death.

Generally, the eldest son was allocated a largarestinan the other children. Each child of the
deceased was given something. A daughter’s shasecalledinyembezimeaning tears, which

meant that she was mourning her father’s deattoutd be one, two or more cattle, depending
on the number of cattle available for distributiamd the number of children entitled to receive

something. Here again as we have seen with the aXhadisiphiphg inyembeziin Ndebele

%0 Magwisi v Kombayil8" December 1947 (heard by E.H Beck, CommissionghefNative
Court)
1 Abosendaould be uncles, brothers and other senior raatdf the deceased.
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custom meant another departure by customary lawn fibe strict application of the

primogeniture rulé?

The eldest son was considered toitaalifa (heir), not in the sense that he was entitled to
inherit the entire estate, but only in so far asMas the sole successor to the deceased’s name
and headship of the family. It was in consideratbdrhis raised status as the new head of the
family that he was normally allocated more cattigpmperty than the rest of children. He was
expected to be allocated more since his new posii® head of the family mean that he
‘inherited’ the obligations and debts of the deeglagdowever where cattle were few and could
not go round all the children, it was and not unown for the eldest son to receive the same

number as the other childr&h.

2.2.3 South African Zulu and Xhosa

There are points of similarity between the Zulu ¥h@nd Shona Ndebele burial customs when
holding traditional inheritance ceremonies. In terof theukubuyisaceremony, as soon as the
family head dies his immediate kin and in particlies widow is expected to go into mourning
for a year culminating in the ceremonyufubuyisaby which the spirit of the deceased is laid to
rest and united with the ancest8t&hus the basis afkubuyisais bringing the deceased’s spirit

home, which during this time is believed to be wenay around the veld near the grave. This is

®2 see discussion daiphiphain 2.1.3.1supra
%3 Zvobgo and Othersnheritance in Zimbabw#&01
4 Ncube and StewanVidowhood, inheritance, Customs and Practices int!8an Africa39
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particularly similar to the Shona and Ndebele halat the deceased’s spirit lingers in and
around the vicinity of its home, looking upon it land is brought back to the living by means

of thekurova guvaandumbuyisaceremonies respectively.

At the ukubuyisaceremony the heir is identified and debts are paidl the estate is distributed.
The sacrifice of livestock is another point of ceryence between Zulu Xhosa and Shona
Ndebele custom. Atkubuyisaa large ox is slaughtered bytlabi or marksman, who is usually
the new head of the famifij.However at Shona custom it is the deceased’sr sigtenukadzi

who is officiator at théurova guvaceremony®®

2.3 WIDOWS

2.3.1 Introduction

A number of approaches have been proposed by ob&garin the assessment of women’s status
within different communities, the choice of whighinfluenced by the researcher’s commitment
to either of the respective model types or to drad suits the set-up of a particular people’s

social organization. Tiffarfy identifies three main anthropological approaches:

(1) The ‘incorporation’ approach, emphasizing the imgion of descent principles,
residence, property rights and jural status foreardy the economic and political

relations of me and women as a corporate group.

® Ncube and Stewartustoms and practicets

® the role of thesamukadziis outlined in 2.2.1 above

®7 s W Tiffany,Models and the social anthropology of Women, Aimiaary assessmentvVian
X111, 35
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(i) The ‘role’ approach, which contrasts formalized amiwrmalized roles of men and

women in public and domestic spheres of activity

(i) The ‘economic’ approach, dealing withibsistence roles, differential participation in
economic institution and the relationship betwewsa ¢ontrol of resources, political power and

social status.

The legal status of women was determined by praiki by customary la. In an attempt to
establish the position of women in a ‘pre-literagetiety, where “social norms took the place of
the field of law, and though the functioned as legams, they were in fact social nornfS'The
‘incorporation’ approach appears to be most swtédnl the purposes of the research and will be
used as a framework for the examination of theiticachl position of Shona and Ndebele

women.

2.3.2 Shona

The process of succeeding to a widow in terms obn8hlaw is termedkugara nhaka
(inheritance)” In connection wittkugara nhakahe central rite okurova guvaakes place when

the widow hands over to the heir her husband’'s wesp Thekurova guvaceremony is

®8 J Kazembe , Legal status of women in Pre-colarial Colonial Zimbabwe, Syracuse Journal
of International Law And Commerce, Vol. 26:195, 59pg 198

%9 J VansinaA Traditional Legal system, African Law: Adaptatimmd Developmen{1965) 109

0 After the kurova guvaceremony, described in 2tipra the kugara nhakaor inheritance
ceremony followed. On this day the wife or wivesl ati the unmarried children of the deceased,
as well as his property, are taken over by membgtke family. Thus a younger brother takes
over the wife and unmarried children, in as muchesakes over the property.
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completed by holding dfugara nhakan the case of a married mdtugara nhakaherefore is

an integral part dkurova guvaand the two cannot be separated.

A widow may be provided at tHaurova guvaceremony with a husband from her late husband’s
family. When a woman accepts a second husbandstieeand her children of the new union are
part of the family of the second husband under Sheustom. Child points out that the converse
is the position under Ndebele custom. Such a widader Ndebele custom merely raises seed
for the house of her late husband. A widow’s reffis@e inherited by her deceased husband’s

brother or a member of his family in no way affdeés ownership of cattle in her own righit.

In practice thesamukadzspreads a mat on the ground and the deceased’ggtolrotherpaba
mudiki is then asked to sit on the mat so he can bendgive deceased’s wife. The deceased’s
wife is asked to jump over the prospective husbatsyimbo(could be a knobkerrie, spear and
axe) and after that she picks up the weapon andshiaimo the man who is be her husband. The
women present all ululate and the man clap theideand personal belongings such as clothes,
are now handed over to members of his family. Tdtute ceremony of inheritance the children
and the wife go over to the deceased’s youngehbroHowever of the wife of the deceased has
a son who is grown up, even if he is unmarried, sight easily prefer, especially if she is
beyond child-bearing age, to remain in her homelaoki after it and the land and allow her son

to be responsible for héf.

"I Nyongwana v Mapiy&947 (1928-62) SRNC 423
2 Goldin and GelfandCustom in Rhodesi293
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If the wife to be inherited refuses to jump oves ttmplements it may be suspected that her non-
acceptance of the deceased’s brother is becaudeasimommitted adultery. This is because the
mourning period preceding the ceremonykofova guvathe widow is thought to live half with
the dead and half with the living, hence in thisrgn@al situation she may not sleep with any
man in order not to offend her dead husband. latese during this period is callddipisa

guva’ and is considered a crime which is tried in afhieourt.

A widow who breaks her continence is treated wihtempt and her lover is fined one head of
cattle, which is slaughtered to appease the gfiihe dead. The father takes her daughter to a
woman for questioning and if she has committed diffisnce she confesses. She and her father
may be required to appear in court where they @reQquired to pay damages. After these are
paid she can return féaugara nhakaf she so wishes. If it is a relative of the dessshman that
interferes with his wife, the case is not takewdart. He is asked only to pay a fine a fine to the
nephew, the reason for this being that the widolikedy to marry the man with whom she has

had relations beforeugara nhakd?*

However women seem to oppose widow inheritancennmuare strongly than men. One woman
was noted sayingShould my husband die before me, | shall refusbeanherited. | shall stay
without a husband in my husband’s home and load afty children. If my husband’s relatives

make this impossible for me, | shall leave them gmdo live with my parents. | have no desire

"3 Literally meaning to burn the grave, going agathst wishes of the deceased usually before
his spirit is settled at tHaurova guveceremony
4 Goldin and Gelfan€ustom in Rhodesi294
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to disturb the peace and freedom of my sisterim-kyy entering into her home. If | did, she

would surely accuse me of witchcraft.”

2.3.3 The Ndebele

Similar to the Shona concept &tigadzira or kurova guvathe Ndebele hold thambuyiso
ceremonies which correspond withgara nhakaand ukungenwaespectively. The widow had
three options availed to her. She was requirechtmse whether she wanted one or other of the
deceased’s brothers to become her new husbarndloe simply wanted to remain in her home
with her youngest son, but under the general jigtisch of her eldest son, the new head of the
family.”® The Ndebele widow also had the option of goingkttacher natal home, in which case
she would be free to marry anyone whom she deslre@ survey in Matabeleland by the
Women and Law in Southern Africa Trust, the mayoaf the respondents mentioned the fact

that widow had an option to decide what she woildiel o do.

In practice on the third day of thenbuyisoceremony, usually on a Sunday morning, the next of
kin, abosendo gather indoors and the widow is given a spéaBhe is asked to give it to
whoever she chooses to look after her. She wileeithoose a husband among the next of kin or
give the spear to her child if she does not waningenwaThis practice is highly similar to the
Shona if we substitute the spear for the bowl ofewas used by the in Shona law when

pinpointing her proposed consort.

> Weinrich, African Marriage67
76 Zvobgo and Othersnheritance in Zimbabw&06
" The spear served as instrument she would siles#yto pinpoint her desired heir
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However an interesting feature in Ndebele custorfases and relates to the role played by the
youngest sonsicinathunjanealso known as thesicino, in the life of a widow who chooses not
to be taken by one of her late husband’s brothera second wife. The youngest son remains
within his father’s kraal. He is not permitted ttablish his own kraal outside that of his father.
If he marries he is required to build his housebluds within his father’s kraal. In the event that
he marries his wife had the major responsibilityoaking after her mother-in-law. On the death

of the son’s father he takes his share of the itdrare but remains within the kraal.

In addition, he has the responsibility of ploughfogthe widow. He is also said to have general
management control over the property inherited tly widow’® Again in the same survey
conducted by the Women’s Trust, respondents regutaentioned that the ploughs and other
agricultural implements were inherited by the yogstgson as he was expected to use these to
look after his mother, and that this formality wamsnmon practice whereby widows preferred to

give the spear to their youngest séhs.

Thus if Ndebele custom is to be followed stri@lgituation arises whereby upon the death of a
man whose matrimonial home (kraal) is situatecniidan area, the widow would be entitled to
retain occupation of the matrimonial house until teath, whereupon the youngest child would

be entitled to take over the house. Therefore gaodhe death of the widow, the youngest son

"8 |sicino and its emphasis on the youngest son is similéeailtimogeniture rule amongst the
Xhosa were the youngest son inherits a bull angrdageny which can in turn be used for general
upkeep of the widow, see also Weinrisfiican Marriage in Zimbabwé7

" See discussion on the fairly similar calabasharustf the Eastern Cape Bomvana of South
Africa 2.1.3.1 spraand 2.3.4.3nfra
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only has the right to reside in the matrimonial $®muYet in living customary law and practice,
the eldest son is appointed heir, thereby acquitireg legal rights to all of the deceased’s
properties, including title to the matrimonial homued the widow. According to Zvobgo this is

contrary to the common practice in terms of custynteaw 2

The communal mode of production under which Zimbadmvmarriage institutions and customs
evolved required large and stable families. Thagegaaranteed by social pressure on every
adult to marry and by the values attached to endufamily units within the larger kinship
groups. The long negotiations aimed at giving $tgbio marital unions, and the marriage
negotiators, who acted as society’s representatiyesranteed the fulfillment of the marriage
contract by the families of both bride and groomrmis of marriage such as succession to

widows reinforced those values which lent permaadadhe extended family.

2.3.4 SOUTH AFRICA — Zulu and Xhosa

2.3.4 . 1Introduction

By way of comparison it is worthwhile to shed sohgit on the traditional practices of some
tribes south of the Limpopo. This necessitates iti &hthe Xhosa and Zulu of South Africa
where similar traditional practices find prominenparticularly in the rural setup of KwaZulu
Natal and the Eastern Cape regions of TranskeiGaskki. Their traditional laws and practices

are not wholly dissimilar from those of the Shomal &Ndebele in terms of the practice and

80 zvobgo and Othersnheritance in Zimbabw&11



40

principle behind ‘widow inheritance’ and aspectobperty laws concerning dissolution of the

estates of deceased African men.

2.3.4.2Ukungena

Amongst the Zulu a practicakungend&? is the focal point when it comes to dictating thkes

of succession to widows in indigenous law. It isoateferred to as the levirate custom, and it is
practiced by the Bhaca and Ntlangwini group as waslithe Zulu and Pondo ethnic groups. It
provides that a widow be induced, as Koyana satgs,atcept a consort for the purpose of

keeping alive the marriage between her and hehlagband’s people’?

This is a similar custom in principle as has beeensamongst the Shona and their concept of
kugara nhaka and the Ndebeleikungenwamarriage. It is believed that the desire to make
lifelong family bondages could explain the origofshe custom ofikungenaas an integral part

of Zulu family law, that if the widow was still athild bearing age she would continue to bear
children for her late husband’s family, thus theo®n Ndebele and the Zulu all believed in the

perpetuation of the lineage group.

Bekkef? identifies three main objects of providing a widaith a male consort as follows; (i) to

enrich and strengthen the deceased’s family witmenahildren; (ii) to prevent strangers by

8 similar to the Ndebele custom @fungenwan meaning and purpose
82 Koyana,Changing Societ$1, InMguni v Khumalo
8 Bekker,Customary Law286
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blood from being attracted to her, which frequetii&ppens if she is not so accommodated, and
thus introducing bastards into the family; (iii)fgjoovide an heir for a man who has died heirless.
The point of departure will be that, in terms ofié&n customary law, a widow was expected to
remain at her late husband’s residence with minatiatus under whoever was the heir of the
late husband. She could not engage in sexual oefatwith another man other than the
designated heir, a principle that was similarlyogeuzed by the Shona and their concept of
kupisa guv&* She was offered support and protection by the ssgmp heir and Koyafiaagrees
with this state of affairs saying, “It is in my owiew only a fair, logical and practical outcome

of this that custom also caters for her private lif accepts that she cannot live a chaste life.”

In both Zulu and Pondo custom the widow does ndibghe family home of her consort; but to
the contrary he must come to her at the family hofnieer late husbaff®8Usually he does not
reside with her but merely visits her from timetitme. However no son of a deceased family
head is permitted to contract akungenamarriage with any of his father's widows as ths i

regarded as tabd®.

However thengenacustom does not come without criticism. A formedde of the Native
Appeal Court in South Africa, Stanford P, was qdosaying, tkungenais one of great

antiquity, it probably originated in former timesving to the preponderance of females over

84 see explanation drupisa guvan 2.3.2supra
8 Koyana,Changing Societg1

8 Makaula v Matati2 NAC 44

87 Nginyana v Jomos&949 NAC (S) 147
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males caused by frequent inter-tribal wars andldsre to keep the same descent or blood in the

families.”™®

2.3.4.3The Xhosa — Quasi ukungena

Koyana talks abouguasi ukungenand takes note of three ethnic groups among thesatthe
Thembu, Gcaleka and Bomvana who, according to adupt a puritan attitude in sex matt&rs.
Seemingly sex between a man and a woman marrittet teame clan is deemed to be incestous.
The conclusion to be drawn from this is that oncgaman is married into the family of her
husband, this cuts the ties she had with her maiaeiy and becomes part of her husband’s
clan until she dies. When saying that ties werelugtdoes not mean that she was no longer part

of her maiden family’s life but for the purposedi@iditional legal reality.

Interestingly the Xhosa do not practice tigenacustom. However if the widow did not desire
to remain at her late husband’s home she had aortpoity to leave. This issue found
application in the case dflolwatshu v Ben TshikitshWavhere it was held that, “the woman by
her departure from the plaintiff's ‘kraal’, had kem thengenaunion and was liberty to marry

another man so the plaintiff's claim for damagesadultery should be dismissed.”

8 Manysine v NonkanyeiNAC (1894-1909)
89 Koyanaopcit 83
%3 NAC (1912-17) 290 (Ntabankulu)
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A widow was expected to seek consolation from maside the clan to which she belonged and
there was no hindrance placed in her way, but & Wwaeemed proper for her to engage in
intercourse at her late husband’s family home @& f&mily home where she had been required
to live by her late husband’'s nearest male relat@eildren so conceived were regarded as
entirely legitimate, with rights of succession dduaany son of the deceased, subject, of course,
to the rule of primogeniture. Such children arel4aibe born “on the mat” i.e, the mat on which

she used to sleep with her late husband.

However a child who was conceived while the widoaswviiving away from her late husband’s
family home, or other family home where she wasiiregl to live, even though the widow may
have been away with the permission of her late fndls nearest male relative, is said to have
been born ‘off the mat’ and has no rights of susices’* Children born to a widow belong to her
late husband’s heir and he is entitled to bpolo paid for thent? This is becaust®bolo was

paid for the widow and “cattle begot children”stsaid.

2.3.4 . 4lsiphipha — The Calabash Custom

Among the Xhosa as has been mentioned beforeliB.2, by means of the calabash custom or
(Isiphiphg), as Koyan says, Xhosa law makes efforts to effect some kilgrup of what may
be perceived as an apparently unfair state ofraffdihe husband may at his discretion donate a

beast, usually a female beast, to his wife. It ysshhch a donation that the argument that

%1 Noseyi v Gobozamh NAC 214
92 Dumezweni v Kobodi971 BAC (S) 30
% Koyana,Changing Societ$0
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customary law is purely marked to male primogeeitdoes not entirely hold water. The female
beast and its progeny are inherited by the youngmstof the house, and the elder sons have

absolutely no real rights to it.

The focus ofisiphiphaon the youngest son as a beneficiary in his lateefs estate resembles
the Ndebele custom dgicino.** In terms ofisicino, the youngest son does not leave his father's
kraal and he is not permitted to establish his é&vaal outside that of his father. This youngest
son shoulders the responsibility of ploughing foe widow. He is also said to have general
management control over the property inherited hy widow. Thus if Ndebele and Xhosa
custom were to be closely observed, it shall be se&t customary law did have the interests of
the widow and the youngest son apart from the comassumption that African custom only
catered for the needs of the eldest $avigeke’®, points out other safeguards that customary law
has for ensuring consensus and stability where rahma left a widow. The actual involvement
of the whole family group is the prominent one amtimese measurésThe decision in thBhe

case will adversely affect this custom since ibaiates to males and not femaies.

%4 See discussion dsicinoin 2.3.3supra

% zvobgo and Otherdnheritance in Zimbabwé@11, for the Xhosa sed@ingezweni v Ndabambi
at2.1.3.1gpra

% R B MgekeBasic Approaches To Problem Solving In Customawy, [(4997)

97 See discussion at pg 147 ff and the referendeetd883 Commission report on this aspect
% See discussion oBhedecision in 4.10nfra
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2.4 CONCLUSION

There are three aspects common to the majorityhoiegroups. In all groups a child who is not
born out of a validukungenamarriage although he belongs to the family of tleeedsed, is
regarded as irregularly begotten, and among tha @nt the Pondo, can succeed neither to the
deceased nor to any family head in his family groupless there is a complete failure of
regularly begotten males in the grolipSecondly, among both the Shona and Ndebele and
among the Zulu, a common characteristic is thdygara nhakaukungenwaor anukungena
marriage is deemed to be invalid unless it is sanetl by the nearest male relatives of the
deceased in terms of a meeting that has been skpoesivened for the purposes of approving a
consort for the widow a issue raised in the casklafyosine v NonkanyeZ In addition, the
consort must be a blood relative of the deceasenugih the male line, hence the rule of

primogeniture'® Thirdly it is generally considered to be contrémycustom if a male relative of

% SeeMatambo v Matambd 969 (3) SA 717 (RAD), where it was held that, tiwiegard to
intestate succession the heirs are the personsavghentitled to succeed to the property of the
deceased, and that the person at African law whemisled to succeed to the property of any
deceased African shall succeed in his individuphcay to any immovable property.”

1901 NAC (1894-1909) 114, where it was held that, rttark anukungenaunion the man must
be approved by the relatives and an animal slatgght® cleanse the utensils. The man then has
all the rights of a husband, and if he finds anothan committing adultery with the woman he
has a right of action against him for damages” piose of the@genaunion was to enrich and
strengthen the deceased’s family with more childterprevent strangers by blood from being
attracted to her, which frequently happens if shadat so accommodated, and thus introducing
bastards into the family and to provide an heirdonan who has died heirless.

101 see Mwazozo’s caseS-121-94, where Muchechetere J A in the AppealrChbald that,
“giving preference to one sex in customary sucoesgias not in violation of the constitutional
right to freedom from discrimination because thees a specific saving for customary law. In
this particular case appellant, a Shona son wasiagpol his father's heir instead of respondent,
his older sister. Shona society has patrilinealcession. This system was not based on a
women's perpetual minority, but was meant to pretrendiversion of wealth from one family to

a new family,”
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the deceased other than the properly appoikugdra nhaka, ukungenwa ukungenaconsort or

a stranger has a relationship with the wid8tv.

The former President of the Transkeian TerritoNesive Appeal Court was quoted and shared
the sentiment that the practiceulungenas ancient and belongs in the ‘dark ag831 am of

the view that the motives or the driving forcesibdithe emergence of the levirate marriage are
immaterial, that, it does not find its place in a9t society, what is of essence is that it
developed to be an integral feature of the Afritraditional family setup that sought to establish

indefinite family ties.

192 seeManyosine’s casin 2.3.4.5 spra

193 Stanford P, ifManyosine’scase 1 NAC (1894-1909) 114 at 116 (Nggeleni),:saikungena

is one of great antiquity, it probably originatedformer times owing to the preponderance of
females over males caused by frequent inter-til@ak and the desire to keep the same descent
or blood in the families”
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CHAPTER 3

THE IMPACT OF WESTERN INFLUENCE ON SUCCESSION AND | NHERITANCE

3.1 INTRODUCTION

The system of primogeniture persisted as an integc functional feature of indigenous law for
as long as the Shona and Ndebele social struatenegined unhampered by a Western concept
of individual property’®* Child'% points out that “there is a growing tendency amthregShona

to recognize individual rights of property acquirdgrough inheritance and the communal
character of the group calletizvarwa®, is weakening”. In current practice most propésty

personal property.

Wealth obtained through wage labour is likely teeed the inherited family possessions. Even
cattle are becoming more associated with persoraltlvthan with a lineage group. As a result,

seniority in a lineage group has less importance ti@an in the past. The bulk of a deceased’s

194M F C Bourdillon,An Ethnography of The Contemporary Shona, With iSpBeference to
Their Religion (1998) 27-28

1% Child, Tribal Law in Rhodesia86

196 Referring to the old patrilineage of three to fiyenerations of the descendants of one man or
the common ancestor primarily recognized in practialy between those who lived together.
Thechizvarwahas a bull dedicated to the spirit of the commueeator, to be sacrificed when he
shows signs of wanting it, and often there is aitspiedium that becomes possessed by the
common ancestor when he wishes to speak to thegloescendants. So even after his death, the
common ancestor keeps the group together.
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estate goes to his sons if they are sufficienttly ®he eldest son still has to take the consequent
responsibilities although this may be problematicpractice. Already this is evidence of the
general and inherent shift from communal to a mifdem of individualism and the realization

of individual property rights. Nevertheless, theiant system is still practiced by many.

3.2 SOCIO-ECONOMIC FACTORS

3.2.1 Social and economic independence

The ideal system of the past often survives irespitthe numerous influences of change. One of
these is the advancement of social and economépertience encouraged by labour migration

in which young men have to fend for themselves ouththe support of their extended families.

3.2.2 Disintegration of the subsistence economy

Another factor is the diminishing availability carid which prevents a group dependent on
subsistence agriculture from growing too large.vRience of the adelphic and lineal types of
succession will, therefore, find itself substitutbgt other forms as westernization brought
concepts of individual property rights and managemin practice, such customs will tend to

find their place in rural setups where communities still relatively subsistent.
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3.2.3 The capitalist economy

The impact of the capitalist mode of productiorthat the family has ceased to be part of the
economic base just as it is in capitalist countfié$roduction is no longer organized within
kinship groups, but kinsmen sell their labour powewrarious unrelated economic enterprises.
With its economic function removed, the family halso been deprived of its traditional
continuity and stability that the various principlef succession seemed to offer at customary
law. Stability is now vested in the capitalist €ystas a whole rather than in individual families.
Consequently, it is its economic establishmentsciwtbecome the new nuclei of social life.
Families can shed their members whenever thesdraven by economic necessity to work in
different industrial enterprises. The instabilifyfamily units is not a threat to the capitalist aeo

of production, and so no social pressure is exademiarantee marriage stability®

The continuity of family groups is even less impottunder capitalism, hence the father-son and
the brother to brother relationship which was vitalthe past for the survival of the lineage,
becomes marginal and gives way to the husbandiwifel as the most significant relationship
within the family. With this structural shift, skéf in marriage values occur. Therefore, the
survival of the customary law inheritance and sasmn structures is gradually losing their

significance in the post-colonial ef&.

197 \Weinrich, African Marriage70
108 ||

Ibid
199 pid
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3.3 LEGISLATIVE MEASURES IMPACTING ON CUSTOMARY LAW

3.3.1 Cooperation of State and Church

The law of succession deals with and regulatesiévelution of property, rights and liabilities of
the deceased. But while the subject matter andcblofelaw of succession are inevitably the
same under every system of law the rules and pieiof customary law are significantly and
distinctly different from those under the then lai Rhodesia or Roman-Dutch law. It is
essential to have regard to these distinct feammdshe effects of changing social and economic
conditions as highlighted above. Goldin and Geltdhthave come up with these scenarios

below.

(1) Firstly in the absence of a written language tHesrgoncerning a written will do not

exist and cannot arise under customary law.

(i) Secondly under traditional government there wasffioer or person responsible for
administration of estates. Primarily the family wa&sponsible for distribution in

accordance with accepted rules and practice.

(i)  Thirdly, African religious beliefs and customs urhced and contributed to certain
principles and rules of inheritance and in parficubbligations and rights of

dependents, surviving spouses and children.

(iv)  Fourthly, family law, including such subjects kBolo, polygamy, the status of
women, guardianship of minors, inevitably resultedrules governing inheritance

and succession which are unknown or different filviestern legal systems.

110 Goldin and GelfandCustom in Rhodesia77
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(v) Fifthly, ownership of immovable property was unkmowo customary law. Thus

devolution of such property cannot be governedieycustomary law of succession.

(vi)  Sixthly, movable property which was not known irs@ciety in which such items
were confined to cattle, food and agricultural ousehold utensils and implements,
can often not be distributed or inherited in aceok with customary law; for
example: shares, deposits with banks and savingset®s or vehicles, rights and
obligations incurred by an African under a leasea &urety, insurance policies, hire-
purchase agreements, and commercial debts or @mlagreement of partnership.
The above factors explain the need for and theengse of statutory provisions which
govern aspects of succession unknown to custoramrylh practice the vast majority
of African deceased estates are distributed in rdarme with customary law.
Nevertheless a significant and increasing numbeestates are partly or entirely
distributed and governed according to statutorycenents. This is because of the
influence of western law. However, it is notewortthat the state and the church

worked hand in hand in those early days.

Zimbabwean Africans may accept or reject thoseesbf Christianity that are derived from the
experience of the petty bourgeoisie in Europe. Wthaty must take into account are the
institutions of marriage created by the State &edGhurch, for unless they comply with certain
legal requirements, they are seriously disadvantagéheir social life. Throughout the twentieth
century several acts and regulations have beemrgasanake the African marriage conform to

western expectations. In no other field of civielihave missionaries and civil servants co-
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operated so closely and fought with each othernsensely as in the field of marriage and
legislation'* The result as from the introduction of Colonialv| there has been the evolution
of a hierarchy of marriage forms, the lowest of ebhis the traditional marriage, followed by a
traditional marriage which has been registered Wyisarict Commissioner, and lastly a civil

marriage or Christian Marriage, that is, a marriadich has been registered as ‘civil’ and not a

traditional marriage, and blessed in church.

3.3.2 LEGISLATION

A. Colonial Legislation

3.3.2.1Native Marriage Ordinance of 1917

In 1917 the then Rhodesian government passed ttieeNdarriage OrdinangE™ providing that

a man was entitled in terms any indigenous lavake ta widow of a deceased relative although
there was precondition that the marriage be regidteThe Rhodesian government, in terms of
its general law effected a consolidation of theadly existing indigenous law, in the sense that
the system of patriarchy whereby the brother okeedsed African man could succeed to his

widow and take her as his new wife, was recognazedalid form of marriage between Africans.

1 \weinrich, African Marriage82

112 Native Marriage OrdinancAct No.15 of 1917 as amended by Act No.16 of 19#8yided
that, ‘when under any prevailing law or custom anneatitled to take to wife the widow or
widows of a deceased relative, he should as soothesinheritance ceremony has been
completed, appear before a Marriage Officer, witthswidows as he may desire to take to wife,
and register a marriage with each of them.’
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In a similar context the Native Marriage Ordinamt&hodesia had a strong relationship with an

Ordinance of Cape Colony, that had already sinfextefd a consolidation of existing indigenous
law by providing that, Notwithstanding the fact that any natives have i@mtéd a marriage in

accordance with the terms and provisions the Ma@rgi@rdinance in Coungilas from time to

time amended, such forms of marriage shall nocaffee property of the spouses, which shall be
held, may be disposed of, and unless disposed wilbyshall devolve according to native law

and custom*®

As with the Marriage Ordinance in Rhodesia, botd Hze effect of creating some harmony
between colonial legislation and the customary pesition. Customary law was left to operate
as it would, depending on the customs and usaga%afticular people. The problem then arose
where provisions of customary law would be seenyimbcriminatory and customary was still

held to apply. This was one of the downsides obwmiall legislation.

According to Schmidt* women’s oppression was further institutionalizedhwthe Native

Marriage Ordinancevhich reaffirmed customary law by relegating a vemnto the status of

minor under the control of her father, guardiansiasband. When conflicts arose between the

need to keep women working both on the farms amarexcrops and the desire of the state or

113 Marriage Ordinance in Council 1838, Colony of @&pe of Good Hope
114 E 5 Schmidt)/deology, Economics, and the Role of Shona WomeSpirthern Rhodesia
(1987) 743, PHD dissertation, University of WiscorRsladison
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church to challenge what was considered repugmaterins of African patriarchal rule, African

patriarchal power over women was upheld in therésteof colonial profit*®

3.3.2.2African Marriages Act **°

The African Marriages Actleals with the effect of a civil marriage betwe&fnicans on the

property rights of the parties. According to thet,Athe solemnization of a marriage between
Africans in terms of the Marriage Act shall noteaff the property of the spouses, which shall be
held, may be disposed of and unless disposed wfilbyshall devolve according to customary
law.”**” Until 1992, when an African married in accordamdth the provisions of the Marriage

Act (Chapter 37)died intestate, his/her movable estate was dige in accordance with

customary law because of the provisions of secli8nof the African Marriages Acivhich

provided that customary law should apply to Africaven where they had contracted a civil

marriage.

In 1992 in the case dflujawo v Chogugudzd® Manyarara JA, delivering the judgment of the

Supreme Court, held that section 13 of the Afriddarriages Actwas incompatible with the

provisions of the Legal Age of Majority AR as it denies women who opt to marry in

115 A K H Weinrich, Women and Racial Discrimination in Rhodegi979) 120

118 African Marriage AciNo. 29 of 1951

17 bid, section 13 African Marriages Act

118 5C 142/92, the Supreme Court had ruled that sediohad been repealed by implication by
the Legal Age of Majority Act

119 Act No. 15 of 1982, see also in 3.3.thffa
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accordance with general law the full effect of thjstion’?° There seemed to be an inherent

conflict between the two Acts. Section 13 of theiddn Marriages Actvas regarded as repealed

by implication by the Legal Age of Majority Aeind it was concluded that such estates fall to be

determined in accordance with the general law rafestestate succession. Commendable as the
result of the decision may be, namely, that, theega law of succession now applies to the

intestate estates of deceased Africans marriecerimst of the_Marriages Acthe Supreme

Court’s reasoning in reaching the decision is mbrely sustainable.

Only if customary law with regards to a woman’spgedy rights negates her capacity, conferred

by the_Legal Age of Majority Actto deal with property as a major could it be gl section

13 of the _African Marriages Acis impliedly repealed by the Legal Age of Majorifct.

Customary law has been characterized as treatimgraan as a minor and putting her in a
position that she has no control over property. E\av, it is questionable, as we show, whether
this is a correct interpretation of custom. Whatee actual position is, current reality is that
the superior courts seem to take the view that woare the junior as far as proprietary rights

are concerned in civil marriages between Africans.

In the High Court in 1992, Smith J @hingattie v Munotiyf* reaffirmed the decision of Gubbay
CJ in Joshudena v Ettie NyemB# in which the learned Judge held that women atocuaty

law could not own property. In African law and cust property acquired during a marriage

1205c-142-92
1214 _H 207-92
1225.49-86
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becomes the husband’s property whether acquirddrbyr his wife. To this rule there are a few

exceptions?® Child"*

has been cited saying, ‘should a woman go outdik with the approval

of her husband while under his marital control, argney she earns belongs to him under Shona
and Ndebele law. If a Shona or a Ndebele wife w@teep her earnings, property acquired with
her own money would be hers and would fall intavokocategory, and during her lifetime she

would have control of it.

In the case oAngeline Chiutsi v Dennies Gari$#@ Pittman J ruled that: ‘unfortunately for the

plaintiff, although in fact some African women miagve achieved economic emancipation after
marrying by Christian rites, the law of the landstgl that, despite the solemnization of such a

marriage, the property of the spouses shall be dmddrding to African law and custom.’

In another judgment Newham J in Jirira v Jirira #&mbther allowed that a woman’s earnings

came under the categamyavokoand were therefore her own, when having regafrtetanodern
lifestyle ‘the justice of the case demands it.’ tBis the true customary law position that women
could in fact own some forms of property was uphdid a traditional customary society,

ownership per se was not a focal point, it wasdbmmunity rights that prevailed and women

123 exceptions referred to related nmavokoproperty which is property acquired by a woman
through her own industry andnaiproperty which is property accruing to a womarotigh the
marriage of her daughters

124 Child, Tribal Law in Rhodesia91

1251969 CAACC 70 at 74,it'did not matter whether the two were married Hyri€tian rites,
the law of the land is still that, despite solematin of such a marriage, the property of the
spouses shall be held according to African Law anstoni, see also section 13 of the African
Marriages Aciin 3.3.2.2supra
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exercised rights to seemingly male controlled prgptirough appropriate males, a phenomenon
that masked the reality of their access. Thus tt®m in Mujawo’s case that section 13 was in

conflict with the provisions of the Legal Age of Maty Act is questionable as women’s

capacity to deal with property at customary lawa as limited as it is often portrayed. Even
more telling is the observation that, under custgntav, men also had very limited individual
property holdings and were unlikely to have anyatge rights of disposal of property in real

terms than women.

The Mujawo case was further complicated by the fact that#eeased, a male, had a child by a
woman to whom he was married by purely customdeg ras well as a child from his union to
the woman to whom he was married under civil rilgshough the court concluded that the
general law applied to the estate thus the ‘citélsrwidow’ and her child would benefit in terms

of the common law and provisions of the DeceaseddRs Family Maintenance At the

dubious decision was reached that the child ofdistomary law union was also entitled to

succeed to his father’'s estate by virtue of thevigions of section 3 of the African Marriages

Act which provides: A marriage contracted according to African law angstom which is not a
valid marriage in terms of this section shall, the purposes of African law and custom relating
to the status, guardianship custody and rightsugttession of the children of such marriage, be

regarded as a valid marriage

126 Act No. 39 of 1978, see also in 3.4tBra, regardless of whether customary or the general
law is applied or whether the estate is testatentastate, there is an obligation to maintain
certain categories of dependents of a deceasedrpeither under customary law or in terms of
the Act
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This section was seen as legitimizing the childtfer purposes of general law so that it could
become one of the heirab intestateunder general law. The wording is quite specifnt a

confined to situations were customary law is taapplied to the questions of succession. As is
often said, hard case make bad law and can unddrta concern of the Supreme Court for the
future of a child of the deceased who could nattlie purposes of the general law, be regarded

as legitimate and is thereby apparently precludach sharing in his father’s estate.

However, in the instant case, the Supreme Coud neehave been unduly concerned with the
hardship that could be occasioned on the custotaavyunion child, as various maintenance
provisions would have covered him. As mentionedierarthe entire ambit of succession in

Zimbabwe with regard to the needs of the dependaealear family of a deceased person are

underpinned by the provisions of the Deceased Rerisamily Maintenance Act.

3.3.2.3African Law and Tribal Courts Act **’

Section 3 (1)(a)(iii) of the African Law and Trib&lourts Actprovides that customary law shall

be deemed to be applicable in any case betweemahii which relates to the ‘devolution
otherwise than by will of movable property on theath of an African’; but this is the position

‘unless the justice of the case otherwise providf@sTherefore, while the African Marriages Act

relating to devolution of property makes it pereamptthat it be governed by customary law, the

27 Act No. of 1969
128 African Law and Tribal Courts Adtio Section 3 (1) (a) (iii)
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African Law and Tribal Courts Agtrovides for customary law to be applied in a daselving

movable property unless the justice of the caserofise provides. Under the one Act the
application of customary law was compulsory, andeurthe other Act it was permissible or
possible but the application of the law of Rhodesss not ousted. Therefore unlike the African

Marriages Act the African Law and Tribal Courts Adtid not effect a full consolidation of

indigenous but one that was conditional, allowirmg & judicial discretion to override any

apparent custom or practice.

The Act also found application in cases involvihg guardianship of children, a concept that
was well known in customary law. At customary ldve their or the widow’s chosen husband,
who could be the deceased’s brother, had a dutmamtain the family, as heir, with the
proceeds of the deceased’s ease which formed tamniorpart of the estaté’ African law of
guardianship of a child of a father who has died wat out by Tredgold SJ in the case of
Tabitha Chiduku v Chidant® “In native custom the guardian practically takies place of the
deceased father. His duty to any children lefoigréat them as his own, and the children cannot
do anything of importance in life without his conseThe duty is to support the children even if
the father had left no property on his death. dparty is left, it is the duty of the guardian to

conserve it and hand it to his wards immediately.”

129 see also in 2.1 chaptersBpra a discussion on ‘adelphic’ succession explaitiregnature of
the ‘organic’ part of the family estate
1391922 SR 55 at 56-7
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As in the case o€hiduky some native commissioners use the expressiore Cthild is the
guardian’s property in every sense of the word” T&d is not a chattel and cannot be
destroyed or disposed of as such. It cannot beistddslavery, as that is definitely prohibited by
our law, and a girl now cannot be made to marry may without her consent. Subject to such
qualifications as these, the absolute control efc¢hildren of the deceased appears to be vested
in the guardian, and he can apparently act contmtie wishes of the mothér* | am of the
view that this dictum is not totally in harmony twithe customary law position. The heir
according to custom was indeed responsible forlit@ong the future marriages of the
deceased’s daughters, but the fact that he cowlayalact arbitrarily against the widows wishes
is not a true interpretation of custom. In someanses although the heir would be the main

decision maker, the widows consent was also paramouhe decision making process.

3.3.2.4African Wills Act 132

Testamentary succession takes place by virtuendlf ar a codicil. A will is a written document
executed by a person in proper form provided by Esvto how or to whom his property is to be
disposed of after his death. A codicil is a documesually executed later for the purpose of
modifying or altering provisions of an existing wih terms of the Act, an African may, subject
only to the limitations of the Act, freely disposkimmovable property by wift** A will under

the Act must be registered and executed befores&ri@i Commissioner and must relate to

1311922 SR 55 at 56-7
132 Act No. 13 of 1987
133 section 5 African Wills ActChapter 108)
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immovable property or any rights attaching theredoy dispute concerning such a will is
decided by a District Commissioner subject to atrigf appeal. In terms of section 13, nothing
in the Act ‘shall be construed as instituting atdesentary successor as the general heir of the
testator.” These special provisions override ame the place of any customary |aw.In this

way the rule of customary law of succession isrmtisiiy overpowered.

In the case oKomo and Leboho v Holmes N& it was held that Africans were entitled to
regulate inheritance of immovable and movable pitypley making a will under the law of
Rhodesia. The right to make a will under the laviRbbdesia was governed by the common law.
Statutory enactments were generally concerned with proper form and execution and
administration of wills. In the case @fokotera v The Master and oth&¥s it was held that
‘property’ must be considered to refer to movabigperty. It therefore appears that the decision
in Komo's®" case still stands that Africans are not precludethfmaking wills in the same

manner as other citizens of Rhodesia.

The problem now was that, there was no customany dealing with the devolution of

immovable property of intestacy. In terms of theiddn Wills Act>® in the absence of a will,

immovable property devolves upon ‘the heir at Adriclaw in his individual capacity.” The

words ‘in his individual capacity’ mean not as tiead of his family or by reason of his position

134 Gwebu v Gweb@961 R & N 694 at 698
1351935 SR 86 at 92

1361957 (4) SA 468 (SR)

137 see alst&Komo'scase in 3.3.2.4 above
138 section 6 African Wills Act
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in the family or the tribé>® The problem was there was generally no concephdifidual
ownership of immovable property at customary lalwe Theaning of the words ‘heir at African
law’ were interpreted by Beadle CJ Matambo v Matamh&™ he says, “It seems to me that
what must be decided here is what precisely thislegre meant by the words ‘heir at African
law’ where they occur in section 6 of the Africanl/Act. The word ‘heir’ here, since there is
nothing to indicate any intention to the contranyst be construed in the normal grammatical
sense in which it is understood in our law. | ldbkrefore to our law to see what is meant by the
word ‘heir’. In regard to intestate successiontieés are persons who are entitled to succeed to

the property of the deceased.” Paraphrasing se6tmfrthe African Wills Actin the light of that

definition | consider that section 6 must be inteted as meaning: “the person at African law
who is entitled to succeed to the property of aegedised African shall succeed in his individual

capacity to any immovable propert}/*

This can therefore be interpreted as a distortioffocan custom because individual ownership
to immovable property was an unknown concept attmge In the case obokoterd®® this
problem was answered. Movable property was heldetmlve according to the principles and
practices of customary law. IDokotera’scase the court mentioned that in regard to movable
property native law and custom recognized privataership of various kinds, dependent on the
manner of acquisition of such property. Counsellarpd to the court that certain movable

property could be disposed of freely or by willhet property was held in trust for devolution

139 seeDokotera’scase below
1401969 (3) SA 717 (RAD)
141 |bid

1421957 (4) SA 468 (SR)
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after the owner’s death. Customary law providedeteht forms of succession to movable
property, dependent on the method of its acqursitioshould be observed that the reference to a
‘will' under customary law is similar to that known Roman-Dutch law as a donatiamortis
causa Such a donation made by a person in contemplaisigwn death and unlike the position
under Roman-Dutch law, it did not have to be exattun writing with the formalities required

of a will.}*®

On the other hand the African Wills Aatso found application with regard to the customaw

of guardianship of the deceased’s children. Theipians of section 3 (1) of the African Law

and Tribal Courts Actconcerning the law applicable to guardianship odes the position

which prevailed hitherto. Customary law is deemedapply unless the justice of the case

otherwise requires. Hence a case may be decideddatg to the law of Rhodesia.

The African Wills Act(Chapter 108) provides thahdtwithstanding any African law and custom

which may be in existence, it is lawful for anyiég€n who enters into a civil marriage to make

provision by will for the guardianship of his chiéh.’***

If no such provision has been made, it
is competent for any person lawfully interestedthe children of such a marriage to make
application to the district commissioner, who istitted to make such order for their

guardianship as he may deem fit in terms of se@iokh should be noted that these provisions

relate to children of a couple who are married ivit ates.

143 seeMeyer v Rudolph’s Executoi®18 AD 83, Wiley v The Mastet926 CPD 123
144 section 2 African Wills ActChapter 108)
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However it is submitted that an African woman conrdke a will in the same way as an African

male. Section 3 (a) (iii) of the African Law andildal Courts Act section 13 of the African

Marriages Act(Chapter 105) and section 5 of the African willstA> (Chapter 108) draw no

distinction between the application of those priovis to males or females. Under Roman-Dutch
law a woman may make a wift’ This was surely a diversion from the customary fesition

because testamentary succession was unknown gasieeof both men and women.

3.3.2.5Deceased Person’s Family Maintenance AN

At customary law one of the aims of the distribotaf the deceased’s estate, was to ensure that
his children would continue to be well looked aftebsequent to his death. The ‘organic’ part of
the estate was central to providing the means ardurces for the continued upkeep of the
surviving children and the spouse. Regardless @thdr customary or general law is applied or
whether the estate is testate or intestate, tlseam iobligation to maintain certain categories of

dependents of a deceased person either under @rstéaw or in terms of the Deceased Persons

Family Maintenance Act’® The Deceased Person’s Family Maintenance Act sgdmdind

some consistency with indigenous law in this regard

145 African wills Act No. 13 of 1987

146 Steyn, The Law of Wills in South Afric&1948) 20
147 Act No. 39 of 1978

148 |bid
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According to the Act, where the deceased, whatbigerace, dies testate his or her property will
be distributed in accordance with his or her wilbgct only to the rights of his or her
dependants to claim maintenance from the estaterins of sections 7 and 8 of the Deceased

Persons Family Maintenance A@Yhere he or she dies intestate the distributfidheestate will

take place in accordance with customary law or ggri@w, whichever is applicable to the case.
If the case is governed by customary law, whiclhes case with respect to all Africans, the
surviving spouse will retain whatever property leslbe owned in his or her own right and the
property of the deceased will be inherited by hiher heirs. Of importance to note is that the
initial Act did not take cognizance of the widowasecipient of maintenance but the deceased’s
children, which was against customary practice, thittough a widow could not be heir, she had

a right to claim maintenance from the estate ofdeeeased husband.

If it is the husband who has died the wife would drgitled only to hemavokoand umai
property and the rest of the property will go te tieir or heiress of the deceased who would be
the eldest child of the deceased regardless of*8ebhe wife herself has no right to inherit
anything from her husband's estate. However, skBeahaght to be maintained by the heir or
heiress. As a dependant of the deceased she igratiled to claim for periodical or lump sum

maintenance from the estate. In awarding her maamtee the court shall have regard to: “(a) the

149 seeChihowa v Mangwend&C84187 where the Supreme Court ruled that, the dfea
deceased African male is his eldest child regasdtdssex. The Supreme Court came to this
ruling on the basis that prior to the Legal AgeMdjority Act, No.15 of 1982, African women
were excluded from the customary law order of irtaece because of their then perpetual
minority status and now that they become majoke, dio men, on attaining the age of 18 years it
follows that their exclusion from the inheritanaeel falls away, see also definitions emai and
mavokaoproperty in 3.3.2.3upra
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age of the applicant and the nature and duratidihefinarriage; and (b) the contribution made
by the applicant to the welfare of the family oé ttheceased, including any contribution made by
looking after the home or caring for the familydac) the provision which the applicant might

reasonably have expected to receive if, on theatayhich the deceased died, the marriage,

instead of being terminated by death, had beenineted by a decree of divorc&®

In 1987 the Deceased Persons Family Maintenancewast amended so as to broaden the

definition of dependant and to protect spouses firmmediate property deprivation on the death
of a spouse. This was major victory as far as tupdjfthe welfare of woman at statutory law as
they would under African law custom. Section 8Blwdt Act makes it an offence for anyone to
deprive a surviving spouse or child of any right¢éshe may have had in immovable or movable

property or livestock of her or his deceased spougarent.

B. POST COLONIAL LEGISLATION

3.3.2.6Legal Age of Majority Act151

The effect of this Act is important to adequatehdarstand its legal implications on the status of
women. In terms of the Act, “On and after 10 Decentt®82, a person shall attain the legal age
of majority on attaining eighteen years of age anterms of section 3(1) shall apply for the

purpose of any law and, including customary law,andthe absence of a definition or any

150 see section 7(3) of the Deceased Persons Famitytéiance AcNo. 39 of 1978 as amended
by the Deceased Persons Family Maintenance AmertdhoeNo. 21 of 1987
51 section 15(1) of Act No. 15 of 1982
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indication of a contrary intention for the constian of ‘full age’, ‘major’, ‘majority’, ‘minor’,

‘minority’ and similar expressions in;
(a) any enactment, whether passed or made before, afteorlO December; and

(b) any deed, will or other instrument of whatever natmade on or after that dat®

The Act found application in the case ®hihowa v Mangwend® were it was noted that, at
customary law, it is the eldest male adult who lbee® heir to his deceased father’s intestate
estate. The eldest female adult does not enjoyndasiright at customary law. However in
Chihowathe Supreme ruled that an eldest child, regardiegender, inherits his or her deceased

father's estate by virtue of the Legal Age of MdjorAct. The Court remarked that, “The

legislature by enacting the Legal Age of MajoritgtAmade women, who in African law and

custom were perpetual minors, majors and therefqual to men who attain or attained the age
of eighteen years before the Act came into for@pime capacity. That capacity entitles them to
be appointed intestate heiresses. All that thetsaane required to do is to give effect to the

intention of the legislature.

Now the eldest daughter of a father who dies fatescan take the lot, but not herself only but
for herself and her late father's dependent$The judgment was therefore consonant with the

notions gender equity and also did not diverge fitin traditional communal concept that a

152 (|
Ibid
1531987 (1) ZLR 228 (S), it was held that the resmomndvas rightly appointed the intestate
heiress to her father’s property.
% |bid
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deceased’s assets were really meant for the upske#mse who remained although a single
party tended to be held trustee of such properoyvéver there is argument that, the question to
consider is whether the disabilities and discrimorasuffered by women under customary law

were based on their perpetual minority.

Muchechetere JA is of the view that, “they were lnaéed on their perpetual minority but on the
nature of African society, especially the patriafhematrilineal or bilateral nature of some of
them. | reasoned that the concepts of minority muagbrity status were not known to African
Customary law but that they were Common law corgegtich, in my view, should only be
used in customary law situations with great car@EFrom my point of view, the influence of the

Common law in this regard was therefore surelyappireciated by the learned judge.

3.3.2.7The Communal Lands Act®

Access to Communal Land in Zimbabwe is governetheyCommunal Lands AcSection 8 of

this Act states that when allocating land in comalaneas of Zimbabwe Rural District Councils

(the responsible local Authorities) must consulil @an-operate with the local chiefs. They must
also have regard to customary law relating to limtation, occupation and use of land to those
people who are customarily permitted to use thd Emd occupy the land. This section as read

with s 23 (3) (b) of the Constitution earlier altto results in land being allocated in terms of

155 Muchechetere JA, iMagaya v Magay&C-210-98, see chapteinfra
156 Communal Lands Adtlo. 20 of 1982
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male primogeniture as sanctioned by customary*faWomen thus work and earn a living from

the land through their husbands.

Women were allocated land use rights within the setwolds as wives and daughters in
patrilineages. Chiefs have the right to allocatgnts for usage on pieces of land to adult males,
meaning that the women can only acquire accessarid through their husbands or male
relatives. Because of the patrilineal nature ofetgcand its patriarchal values, married women
in communal areas live and work on land that has lieaditionally occupied by their husband’s
lineage for generations. Unmarried women under riéggme are allocated land use rights on a

temporary basis in the belief that they will ong daarry and go and live with their husbaritfs.

Men’s access to land therefore is primary whilenga’s entitlement is secondary and entirely
dependant on males. This is much to the demisadawed/single or divorced women who find
themselves unable to access communal land sineadadl ownership of immovable property
is not recognized as ownership at customary lawcandonly be derived through a male member

of the family.

157 section 23(3)(b), is the non- discriminatory ckaut prohibits discrimination on the grounds
of race, colour, creed, tribe and gender but not k¢hen proceeds to outline that the application
of African customary Law shall not be held to bscdiminatory in other issues of personal law
such as inheritance, access to communal land whieh prejudice women'’s rights to access

property
158 |bid
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3.3.2.8The Wills Act**®

Testate succession in Zimbabwe is governed byritdgions of either the Wills At or, if the
will was executed prior to 1 January 1988, a comitoom of the Roman Dutch law and the Wills

and Attesting Witnesses Acthe capacity to make a will is unregulated byrdmee or sex of the

individual. The only significant criteria, in ternug the Wills Act® is that the testator be over
the age of 16 at the time of making the will andwgd not have been mentally incapacitated at
the time. Complete freedom of testation is a prnmeharacteristic of the law of testate
inheritance in Zimbabw®? but the adverse effects of an innocently miscorezkior even a
deliberately exclusionary will on the future of tfamily of the deceased can to some extent be

improved by the provisions of the Deceased Perdearsily Maintenance Act?

There is an unarticulated assumption that the raiddihss aim or the expectation is for a
‘western’ form of inheritance, leaving the survigispouse as the primary or sole beneficiary
and the children taking a share of the remaindi¢hgre are any®* Thus it is often assumed that
when a black man seeks advice on the execution willathe contents of his intended will
would reflect ‘western’ notions of inheritance atts. However, attitudes to making wills and

their contents are not consistent across the rgoialps.

59 Act No. 13 of 1987

190 |hid

161 section 4, prior to 1/1/88, girls could make alwail 12 years and boys at 14. These ages
where based on the Roman age of puberty.

162 section 5 of the Wills Adio.13 of 1987

163 3 Stewart, The dependants Live On, Protectionaxfe@sed Estates and Maintenance Claims
Against Deceased Estates, Zimbabwe Law Review, 1989

164 J StewartWomen'’s Inheritance of Property in Zimbah\{&987)
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Sibanda®, in surveying wills made in a firm of legal praithers and also those lodged with the
Master’s Office, noted that whereas 96% of whi#black males bequeathed all or the bulk of
their estates to their spouse, only 12% of blackemé&eft their estates to their wives. Sibanda
noted that, of the 25 wills made by black male$ kieaexamined, 40% left the entire estate to the
eldest child. Only 10% of black males made provisior their wives to receive only the
household goods and effects. A significant 18%latk males provided that their children were
to share the estate but made no mention of theshéeing. Sibanda’s work is limited by the fact
that he was not able to interview the testators thatl is he surveyed only one firm of legal
practitioners. Thus his sample is not necessagpyasentative. However, since the clients of the
firm could be described as middle class, that usiress, professionals and farming, the work

can be said to be representative of the black midiiss:>®

Despite the limitations of Sibanda’s sample, it t& safely deduced that the majority of black
males who make wills prefer a form of successiat ttoes not make their wives the principal
beneficiaries of the estate. Intestate successmaterucustomary law and general law, or a
mixture of the two (where the gaps in the law alldwal systems in one estate), plus recourse to

the Deceased Persons Family Maintenance ety provide some protection for the needs of

the family of a deceased persShlt can therefore be said that apart from allowireggdom of

testation, the Wills A¢f® is not totally in disharmony with customary lavecause in the event

185 7vobgo and Othersnheritance in Zimbabwé7

168 pid

187 Stewart J, Women, Law and Development or a Taliarefe Families in a Changing Warld
Legal Forum Vol 3, No. 1

18 Wills Act No. 13 of 1987
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of an exclusionary will it does not disallow recseiravailable in terms of other forms of

legislation.

3.3.2.9Customary Law and Local Courts Act®®

In terms of section 6A of the Customary Law and dlo€ourts Act rights in immovable

property in the estate of a person to whom custgrzay is applicable devolves on the heir at
customary law in his individual capacity. It seethat the approach of the courts has been that
rights in immovable property are to be distributed an individual heir even though in

Matambo’s'’°

it was suggested that there might be more thanheir, one to status and one to
property. The Appellate Division faced the issuecthler the applicable customary law entitled
somebody besides the eldest son of the decedeniw svife to share in the estate. The court
stated: This seems to me to be a matter which requiresnibset careful investigation, an

investigation which can only be conducted by heprirtnesses who are experts in this matter

and who are in a position to give their views oratie karanga custom.is’*

From my point of view this is the true customany lposition that recognized a successor to the

position or status of the deceased and thoserhatited the deceased’s property so in essence

169 customary Law and Local Courts Adb. 2 of 1990
1701969 (3) SA 717 (RAD)
171 bid
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there could in fact be more than one heir. In thgecofSeva v Nzud&’ the decision was that
the heir may dispose of that property as he seegtfiout regard to the needs of the family of
the deceased unless they ‘blow the whistle’ on éarly enough and enable the enforcement of
maintenance rights under custom. Holletardescribes the rights that individuals could
exercise over land and the principles underlyirggéhrights, he says, ‘although every individual
cultivator has a full and indisputable right to #treps he/she raises and is entitled to the fdl us
of his field without the interference of othersetland itself is never regarded as individual
property.” This further explains the conflict thakisted between application of even post-
colonial legislation and customary law as individpaoperty rights were a generally alien

concept to customary law.

The second problem arises where the provisionsefAct with regard to the heir inheriting in
his individual capacity, do not indicate who thairtshould bé’* From my point of view the

provisions of the Customary Law and Local Courts'Rcare therefore a bit too general in

nature and impose another task on the courts &rtast the true customary law position as to

who should be heir.

However there seems to be some guidance and dimaatisection 5 of the Customary Law and

Local Courts Actwhich provides that;lf a court of law entertains any doubt as to thes&nce

or content of a rule of customary law relevant tty roceedings after having considered such

25C-131-92

173 Holleman,Customary Law?

174 7Zvobgo and Othersnheritance in Zimbabw81
175 Act No. 20 of 1982
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submissions there on as any be made, and suchneeideereof as may be tendered, by or on
behalf of the parties, it may, without derogatioonh any other lawful source which it may have
recourse to, consult reported cases, textbooksadinelr sources, and may receive pinions either

orally or in writing, to enable it to arrive at aegision in the matter.’

The procedures to be taken by the court were fygtdd by Dumbuthsena J Madondo v
Mkushi.*® The case involved a dispute as to who was thedli@ideceased African male and an
integral part of resolving that issue was a furitispute as to who was the person who appointed
the heir underKaranga custom. It was held thatin the view of this court a thorough
investigation or enquiry into the Karanga custonnt@ing to inheritance of estates of persons
who die intestate is required. Both counsel entertiubts as to what the custom is. Is it only
Karanga custom that is applicable? Or is Karangatom the same as Shona custom? Is it the
eldest sister of the deceased who appoints thé Ieiris it the brother or half brother of the

deceased!’’

3.3.2.10The Administration of Estates Amendment Act’®

Aimed at providing a solution particularly amongst problem arising from multiple marriages,

the Administration of Estates Amendment Act wasmaiist in nature. It applied to the estates of

1761985 (2) ZLR 1987 (SC)

177 see also the role of tliamukadzin 2.2.1 Chapter 8upra that the true position at customary
law was that theamukadzor the deceased’s sister would distribute the@sta

178 Administration of Estates Amendmehtt No. 6 of 1997
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any person to whom customary law applied at the tohhisdeath.Having regard to the two
types of registered marriages in Zimbabwe, namaenaogamous marriages under the Marriage
Act and polygamous marriages under the Customanyiddges Act. Marriages solemnized under
the Marriage Act result in relations governed byrRa Dutch Law. Marriages solemnized under
Customary Marriages act as well as unregisterediagas, which are contracted in accordance
with custom result in the estates of the spousegybadministered in terms of Part IIIA of the
Administration of Estates Amendment Act of 1997t wadows of polygamous men the position

is as follows:

« If a man registered his first marriage in ternisgh@ Marriages Act any subsequent customary

union results in the second widow not being recogphias a spouse.

« If the man’s first marriage was an unregisteragt@mary union and any subsequent marriage

was registered in terms of the Marriage Act, boitlows are recognized as surviving spouses.

« If a man’s first marriage was solemnized in teohthe Customary Marriages

Act and subsequently contracted “monogamous” ngeriboth widows are recognized as

surviving spouses.

It is such progressive legislation that has beemdoned by women’s groups in the region
acknowledging that in terms of polygamous marriatlpes support the position in Zimbabwe
where all wives share equally in the estate as alspecial provision being made along the

lines of legislation in Ghana, Zambia and Zimbaltka a surviving spouse must be guaranteed
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rights to the deceased’s house and household d6bBsocedurally, after the death of a person
one of the relatives registers the estate at taeeseMagistrates Court. In the presence of at leas
four close relatives of the deceased an executappminted and given either a certificate of
authority or a letter of administration depending the value of the estate. However, this
procedure does not apply widows of registered mammys marriages and widows and orphans
of men who left wills. In reaching his verdict thagistrate is guided by the following

principles, which are set out in section 68F of Aaif 1997:

* One third of the net estate should be dividedvbeh the surviving wives in the proportions

two shares to the first or senior wife and one shaithe other wives

» The remainder of the estate should devolve upamsichild or B. his children in equal shares.

Other sections of the Act provide widows with datitent to receive ownership rights over the
house they lived in at the time of their husbaraéath. However in practice, some widows are
not recognized as surviving spouses and therefoceerding to the law receive nothing from
their husband’s estate. Mr. Mandeya also reiterétteddisharmony that exists between culture
and the law. Widows face difficulties from relatsverho fail to understand that they are entitled
to their husband's estat®® However at the same time it is noteworthy that Awe had the

impact of consolidating the customary law reasorthmg the ‘organic’ part of the deceased’s

179 M O'Sullivan, comments on the South African Lawn@mission’s Project 90, discussion

paper 93 on customary law and inheritance, Womdrégal Centre, South Africa at

http://www.wlce.co.zal/index.html

%0H Mandeya, Chief Magistrate, Zimbabv@ystomary laws and property rights of widows and
orphans in ZimbabweReport of the National Conferenc5 to 27 January 2006 Lusaka,
Zambia athttp://www.fao.org/hivaids/publications/reportzambia.pdf
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estate had a primary function of providing resosiice the upkeep of the surviving widows and

their families.

3.3.3 CONCLUSION

The status of Zimbabwean women has shifted draaitidue to the impact of colonial rule and
legislation as outlined above. Historically, wonmeiténd and resource access was guaranteed
through social and family connections, with womeadgicultural production tied to traditional
roles in the family, and access to land guarantaednarriage or clan-based land allocation.
Precolonial Zimbabwean women therefore held a iveligt high social position and were
attributed a certain place of honour and respectusfomary laws and traditional community

structures.

As British colonial influence penetrated Southetmo&esia during the years 1888-1980, newly
imposed legal structures reduced women's accessotwomic and natural resources, including
access to land. As colonization affected the legalctures and African rights to natural
resources, the problem was that women faced inedeesmpetition for land. Under these new
legal structures, colonial authorities and admiatsts had much to do with the subjugation of

women.
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CHAPTER 4

THE IMPACT OF CONSTITUTIONALISM AND INTERNATIONALH  UMAN RIGHTS

LAW ON SUCCESSION IN POST INDEPENDENCE ZIMBABWE

4.1 INTRODUCTION

Some constitutions see customary law and culturébeasg subject to non-discrimination
provisions contained within the Bill of right& On the other hand, others grant customary law
immunity from non-discrimination provisiort& In general it seems the newer post-1990
Constitutions are more progressive as they embrag®n rights principles of equality and non-
discrimination. In so doing, these Constitutionsvetto fulfill the first state obligation of the

Convention On The Elimination Of All Forms Of Digaination Against WomeilfCEDAW) on

the equality of men and womé¥.

In defining these constitutional models, one came up with three constitutional models
notably: (i) ‘strong cultural relativism’ which alvs customary law to exist unfettered by
considerations of non-discrimination or equalityfdse the law provisions, such as in the

Zimbabwean Constitution; (ii) ‘weak cultural relam’ which recognizes customary law also

181 section 39, South African Constitution A8 of 1996

182 section 23 (3) Zimbabwean Constitution AmendmetttMo. 16 of 20 April 2000

183 Article 2 (a) The Convention On The Elimination @8f Forms Of Discrimination Against
Women that, states are required to embody the prin@pkequality of men and women in their
national constitutions
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provides for equality before the law without makiexplicit the hierarchy for the recognition of
equality provisions and the continued existencewdtomary law and (iii) the ‘universalist’
position, which, while recognizing customary lawdahe right to culture, it makes both subject
to the test of non-discrimination and equality sefthe law such as in the Constitution of South

Africa. This may appear to be a more vivid illustra:

ZIMBABWE TANZANIA SOUTH
AFRICA

(strong cultural (weak cultural

relativism) relativism) (universal)
Recognize customary law v v v
Recognize sex/gender non- v v
discrimination
Customary law subject to non- v

discrimination provision

Customary law not subject to non- v

discrimination provision

Equality before the law provision v v
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4.2 CONSTITUTION OF ZIMBABWE 1980 184 - Cultural Relativism

The Zimbabwean Constitution is a strongly relatiase. It recognizes customary law as being
on par with general law. The initial Constitutiamits non-discrimination provisions in section
23 (2) covered race, tribe and religion but not ggshough the Constitutidfi® was amended in
1996 to include gender as ground on which discratmom is forbidden, the Constitution shields
customary law from the non-discrimination provisidginder section 11, which contains the
declaration of Rights, it states that every pelisodimbabwe, whatever his race, tribe, place of
origin, political opinions, colour, creed or sex, entitled to the fundamental rights of the
individual, subject to respect for the rights arektloms of others and for the public interest. The

fundamental rights of the individual are set outhaxse relating to:
(a) life, liberty, security of the person and protentaf the law;
(b) freedom of conscience, of expression and of asiseamiol association; and

(c) Protection for the privacy of his home and otheoperty and from the compulsory

acquisition of property without compensation.

The section confers substantial rights and freedangeneral terms, which may be expanded on
in the ensuing section 23. Section 23(1)(a) forlaidg provision that is “discriminatory either of
itself or in its effect”, while section 23(1)(b) quides that no person shall be treated in a

discriminatory manner. Discrimination referred gpdection 23, would be such that “persons of

184 Constitution of Zimbabwe 1979/1600 also refer@ds the Lancaster House Agreement
185 Constitution Amendment Act No. 14 of 1996
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a particular description by race, tribe, place afjia, political pinion, colour or creed, are
prejudiced by being subject to, or are given peilyds or advantages which persons of other
descriptions are not given. The problem for theogaedtion of women’s rights was profound
because the absence of gender is notewdfthidnlike the first Constitutiofi’, the new
Constitution of Zimbabwe in Section 23 outlaws disenation on the basis of gender, and yet in
the same section allows it in matters governed lstamary law. It reads, “Subject to the

provisions of this section;
(a) no law shall make any provision that is disaniaory either of itself or in its effect; and,;

(2) For the purposes of subsection (1), a lawldtmlregarded as making a provision that is
discriminatory and a person shall be regarded am@deen treated in a discriminatory manner
if, as a result of that law or treatment, persoiha particular description by race, tribe, place of

origin, political opinions, colour, creed or genéee prejudiced

(a) by being subjected to a condition, restrictimrdisability to which other persons of another

such description are not made subject; or

(b) by the according to persons of another suckrge®n of a privilege or advantage which is
not accorded to persons of the first-mentioned rifgsan; and the imposition of that condition,
restriction or disability or the according of thativilege or advantage is wholly or mainly
attributable to the description by race, tribecpl@af origin, political opinions, colour, creed or

gender of the persons concerned.

186 Section 23, first Constitution of Zimbabwe 1980
187|bid, The first Constitution was silent on sex as aigrbof discrimination
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However in subsection (3); Nothing contained in &w shall be held to be in contravention of

subsection (1) (a) to the extent that the law iesgjon relates to any of the following matters;

(a) adoption, marriage, divorce, buridevolution of property on death or other matters of

personal law;

(b) the application of African customary law in acgse involving Africans or an African and
one or more persons who are not Africans where paecsons have consented to the application

of African customary law in that cas®.

Section 23 has been a bone of contention for manyen who have called for its removal from
the Constitution. The already apparent conclusiohe drawn is that currently the Constitution
permits the elevation of customary law over coanstinal rights. These are the very areas that

are the source of women's suffering and oppressi@imbabwe.

British policy at the period of occupation of Rhe@ewas to leave as intact as possible the laws
of the conquered peoples, particularly in the rsathland law and family la#°. As early as
when the British Charter was granted, the Britisbut8 African Company in 1889 made
provision for the recognition of African custom aladv, in the administration of justice to the
said people or inhabitants. It held that carefglard shall always be had to customs and laws of

the class or tribe or nation to which the partespectively belong, especially with regard to the

188 section 23(1) and (2) Constitution of Zimbab@kapter lllas amended to Act No. 16 of 20
April 2000

189 3 Kazembe and M MolWomen and Development, Beyond the Decade, Confer2éc 29
September 1985 Guelph, Ontario, Canadaww.library.yorku.ca
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holding, possession, transfer and disposition ofl land goods, testate and intestate succession
and marriages, divorce, legitimacy and other rigitsroperty and personal rights, but subject to
any British laws which may be in force in any oé tterritories aforesaid and applicable to the
people and inhabitants therdd!.As an extension to the above, the ‘repugnancysefawas
added. This stated that African customary law wob&l recognized except where it was
‘repugnant to natural law, justice or morality” This meant that if a case regarding succession
or inheritance was deemed to be against these nvasdions of morality it was struck down as

immoral. Western law was thus used as a yardspicthe application of customary law.

Sedler*? writing of the United States of America submitattHthere is no justification for sex
based discrimination in law except to serve theionst of male supremacy. Sex based
distinctions, like racial ones which are desigr@dintain white supremacy, should be declared
inherently invidious and insupportable except uposhowing of a compelling governmental

justification which, as a practical matter, meaosanhall.”

In the case of Magaya v Magdyawhen Shonhiwa Magaya died intestate, a local ciurt

Zimbabwe designated his eldest child, Venia Magdysr to his estate. On appeal, Miss
Magaya’'s younger half-brother claimed heirship ¢ grounds that according to African

customary law, a female cannot be appointed agddier father’s estate when there is a man in

19 section 14 of the British Royal Charter of 1889

191 May, Colonial Law42

2R A Sedler, The legal dimensions of women'’s liberatindiana Law Journal XLVII, pg 420-
56

193 see als@®eva and Others v Nzuitdra
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the family who is entitled to claim it. An appe#aludge agreed and Miss Magaya'’s heirship was

reversed.

In the facts of the case, Venia Magaya, a 58 yddrseamstress, sued her half brother for
ownership of her deceased father's land after rathér evicted her from the home. Under the
Zimbabwean Constitution and international humarhntsgreaties, Magaya had a right to the
land. However, the court ruled unanimously that wanshould not be able to inherit land
“because of the consideration in the African sgcighich, amongst other factors, was to the
effect that women were not able to look after tragiginal family (of birth) because of their

commitment to the new family through marriage.”

The newly appointed heir took his position as hehtlousehold, removed Miss Magaya from
her family home, and placed her in a shack in #ighbor's backyard. Upon further appeal, the
Supreme Court of Zimbabwe upheld the appellatesa®ti stating that, despite constitutional
protections against discrimination, the fact tiég tase arose under customary law exempted its
discriminatory aspects from court scrutiny. Thert@xplained that the Constitution permits this

type of discrimination against women as within “tieure of African society***

The judiciary backed up its decision by referringsection 23 of the Constitution of Zimbabwe.

The court held that the Constitution prohibits dimination in subsection (1) but in subsection

1941999 (1) ZLR 100 (S)
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(3) recognizes exceptions to this general prolubitigainst discrimination in issues relating to
among others: (a) adoption, marriage, divorce,dbudevolution of property on death or other
matters of personal law; (b) the application ofiédn customary law. Essentially, by making

this judgement, the Supreme Court elevated custolaarbeyond constitutional scrutirty?

The final and most significant, issue to be addréssas the extent to which these rules were

inconsistent with section 8f the Legal Age of Majority Actwhich fixed the legal age of

majority at 18 year§®™ In terms of section 3(3), sub-section (1) shoadply for the purpose of
any law, including customary law.” Under customkaw a father had a right to sue for damages
for the seduction of his daughter, and the issosain the case dfatekwe v Muchabaiw¥’

The question was whether that right was affectethbyegal Age of Majority Act

The Supreme Court held that the effect of the Aas$ wo abolish the status of perpetual minority
to which women where subject under customary lagdvthat once a woman reached the age of
18, she ceased to be under the guardianship datiner and he ceased to have any right to claim

damages for her seduction. Indeed she could sueldorages in her own righin holding

195K Valerie, “Zimbabwe’sMagayadecision revisited”, in women'’s rights and landeession

in the international context, Columbia Journal of en@er and Law, at
www.goliath.ecnext.com/coms2/browseThe Columbia Journal of Gender and Law is the
preeminent journal for scholarship on the intemactbetween gender and law. The Columbia
Journal of Gender and Law fosters dialogue, delzeteé,awareness about gender-related issues
and feminist scholarship. The journal quotes JasRath Bader Ginsburg’'s introduction from
their first issue, that, the Columbia Journal oh@Ger and Law seeks to “portray today’s feminist
movement, not as unitary, rigid or doctrinaire, bsta spacious home, with rooms enough to
accommodate all who have the imagination and détatron to work for the full realization of
human potential.” See al$dtp://www.columbia.edu/cu/jgl/about.html

198 Section 3(1) of Act No. 15 of 1982 (now sectionaf3he General Law Amendment Act)
97sC 87/84
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unanimously that thKatekwecase was wrongly decided the five judges of ther&ue Court in
Magayaundeniably weakened the status of African womegiibabwe'*® Unsurprisingly, the
decision inKatekwewas the focus of fierce public debate being hdigdome as a victory for

women's rights and attacked by others for undengitiaditional family values.

More closely relevant to the present discussion thasSupreme Court decision @hihowa v
Mangwend&® on the question of heirship to the estate of aricAfi male. In this case the
deceased was survived by his wife, two daughteis, fdther and four brothers, and the
Community Court had appointed the elder daughter (espondent) to the heirship. The father
(the appellant) appealed to the Magistrate’s Cand then to the Supreme Court. The appeal
was dismissed. The court relied on the 1982 Adntpa out that, there was nothing in section 3
which remotely suggests that for purposes of itaiece a woman can still be regarded as a
minor. Dumbutshena CJ said, ‘there is no indicatidna contrary intention other than that
enshrined in the Act and it is my opinion that éhés nothing now in any enactment or at

customary law which prohibits a woman from beinga@ipted an intestate heiress.’

198 5 Coldham quoting A S Tsanga, a law lecturer atUWhiversity of Zimbabwe commented
that “Zimbabwe has chosen to regress into the @mé&s as far as women's rights are
concerned.”, Journal of African Law, Vol 43, No. 21999, pg 248-252 at

http://links.jstor.org/sici?sici=0021

1991987 (1) ZLR 228, Dumbutshena CJ, quoting fromjhilgment inKatekwe ‘the indications
are that Parliament’s intention was to create egtatls between men and women, and, more
importantly, to remove the legal disabilities so#i@ by African women because of the
application of customary law. This view is not omlymmon sense; it is supported by the clear
and unambiguous language used in section 3.” S&® ladpez v NxumaldSC 115/85, the
Supreme Court allowed a married African woman te f&r damages in respect of her minor
daughter. It seems clear that this decision isiuitlyl overruled byMagaya
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Unsurprisingly, the appellant iklagayarelied heavily onChihowaand on the former Chief
Justice’s interpretation of the 1982 A& However the Court unanimously rejected that
interpretation and held that botBhihowa and Katekwehad been wrongly decidéf: The
Magaya decision was a reflection of the position adoptedhe case ofSeva and Others v
Dzud&% The inheritor-son then sold the property with treme, and the buyer evicted the
deceased’s family. The family then sued to trydtain possession of the home by stating that,
under customary law, the eldest son is to inhleeatgroperty for the purpose of caring for the rest

of the family as the patriarch.

The court ruled that under Zimbabwean law, the aaaty heir had the right to inherit the
property personally, and not as any sort of trliserefore, the son could dispose of the property

any way he chose, and the buyer had every righvitd the family. This decision was counter to

200 see Legal Age of Majoritct in 3.3.2.6supra

201 Muchechetere JA iMagaya v Magayahat, “the interpretation of the 1982 Act adopted
Katekweand later cases stemmed from a serious misunddnsgpaf the position of women in
African society. Any ‘disability’ or ‘discriminatio’ that women were subjected to under
customary law stemmed not from their status ofpparal minority’ (itself a Western concept):
but from the nature of African society in which widual interests were subordinated to the
common weal and in which a patriarch or senior roantrolled the lives and property of all
family members, both male and female. The reasoy mven were preferred as heirs was not
because women were ‘perpetual minors’: but becausenarriage women would leave the
family of their birth and join their husband's fdyniThe Legal Age of Majority Actwas
designed ‘to remove disabilities rather than tofeonights’ and it was therefore irrelevant in the
present context.” The reasoning is not convincing.

2021991 (2) ZLR 34 (S), the Court ruled that the std®n, the heir under customary law, had an
absolute right to personal inheritance of propextgn if the rest of the family was left with little
or no familial property.
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former decisions regarding the heir's responsipiiit his family and indicated a reliance on the

general law of personal property, not formerly &apto customary inheritance.

From a human rights point of view, the reasoniraj thomen cannot be considered equal to men
before the law, because of the nature of Africaftucal societal norms, violates several
international human rights treaties to which Zimlvabs a party. Whilst the landmark cases such
as Katekweand Chihowaupheld women’s rights at customary lavagayawent against these

gains. On May 13, 1991, Zimbabwe acceded to therrational Covenant on Economic, Social

and Cultural Rights(ICESCR), the_lInternational Covenant on Civil aRdlitical Rights

(ICCPR), and the_Convention on the Elimination df Borms of Discrimination Against

Women (CEDAW), without reservations, thereby agreeingptovisions which specify that
women and men shall be considered equal beforlathand that discrimination against women

should be eliminated.

4.3 THE AFRICAN CHARTER 203

The Charter seeks to combine African values witkrimational norms by not only promoting
internationally recognized individual rights, buls@ by proclaiming collective rights and
individual duties. These include the right to s#dtermination and to full sovereignty over

natural resources, the right to peace, the righa teatisfactory environment favourable to a

203 The African Charter On Human And People’s Rigkistober 1986
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people’s development, but also the duty of indigiduo their family, community and state. The

African Charter recognises the importance of wormeights through three main provisions:

(i) Article 18(3), which concerns the protection tfe family, promises to “ensure the
elimination of every discrimination against womeamdaalso ensure protection of the rights of

women;”

(i) Article 2, the non-discrimination clause, prdes that the rights and freedoms enshrined in
the Charter shall be enjoyed by all irrespectiveraafe, ethnic group, colour, sex, language,

religion, political or any other opinion, natior@l social origin, fortune, birth or other status.

(i) Article 3, the equal protection clause, statbat every individual shall be equal before the

laws and shall be entitled to the equal proteabibiine laws.

Human rights critics, lawyers and activists haveglaegarded the provisions of the African
Charter as inadequate to address the rights of wol@ example, while Article 18 prohibits
discrimination against women, it does so only ia tdontext of the family. In addition, explicit
provisions guaranteeing the right of consent toriage and equality of spouses during and after
marriage are completely absent. These omissions@ampounded by the fact that the Charter
places great emphasis on traditional African valed traditions without explicitly addressing

concerns that many customary practices, wife itdwece, can be harmful or life-threatening to
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women. By ignoring critical issues such as custamd anarriage, the Charter inadequately

defends women’s human rigHt.

44 THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF

DISCRIMINATION AGAINST WOMEN (CEDAW)

CEDAW prohibits discrimination against women, whethdirect or indirect’® Article 16 of
CEDAW obliges states parties to establish equapgny rights for women in relation to
marriage, divorce and death. An example of direstriamination is seen in the Zimbabwean
court case ofenah v NyemB% where a married African woman instituted a clémproperty
without the assistance of her husband, the Supi@met ruled that under African law and
custom, property acquired during a marriage, besotine husband’s, whether acquired by him
or his wife?®” This was in violation of CEDAW Article 14(1), thaStates Parties shall take into
account the particular problems faced by rural woraed the significant roles which rural
women play in the economic survival of their faeslj including their work in the non-

monetarised sectors of the economy. CEDAW GenezabRmendation 21, states that financial

204 E. Delport, The African Regional System of Humaigh®s, Centre for Human Rights
University of Pretoria atwww. up.ac.za/chr

203 Article 1, Convention on the Elimination of All Fas of Discrimination Against Women
2061986 49 (SC)

2071986 ZLR 138, It was held that held that ‘womertagtomary law could not own property,
see als@ngeline Chiutsi v Dennies GarisBittman J ruled that: ‘unfortunately for the plai,
although in fact some African women may have addesconomic emancipation after marrying
by Christian rites, the law of the land is stilathdespite the solemnization of such a marriage,
the property of the spouses shall be held accotdigrican law and custom.” See discussion in
3.3.2.2 chapter 8upra
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and non-financial contributions to property ‘should accorded the same weight’, and the

woman should be consulted when property owned éyérties is disposed of.

Article 60 provides that the African Commission lsldaaw inspiration from international law on

human and people’s rights. Such international laauld/ include the_Convention on the

Elimination on All forms of Discrimination Agains¥omen(CEDAW) 2% However the problem

arises due to the fact that section 111B of thes@miion of Zimbabwe determines that
international instruments do not have the forcelavf in Zimbabwe until they have been
domesticated by an Act of Parliament. As such tiheyot have authoritative force in judicial
decisions, only persuasive for¢8.The recognition and upliftment of fundamental worse

rights is therefore largely left to the discretmirthe judges and the practice of judicial cre&ivi

Article 60 has also proved to be less useful bexatdeast 43 African countries have ratified
CEDAW, but compliance with the provisions of then@ention is often less than satisfactory.
CEDAW has been criticised as reflecting only Westealues and as being an instrument
reflecting only the issues relevant at the timétirafting. Furthermore, many African counties
that have ratified CEDAW have entered a numbeesérvations. Often these reservations strike
at the heart of the Convention. In particular, nreservations are made on cultural or religious

grounds, and usually exclude obligations in onthefmost crucial spheres for women the family

208 E Delport,opcit, The writer goes on to stress the point thas itriportant to transform the
African human rights discourse to more closelyae@flvomen’s experiences

209| Kalenga, Law reform: Whose responsibility? Arsidyof efforts

made towards reforming marriage laws in Zimbabwdight of human rights instruments, as
experienced by the Zimbabwe Women Lawyers Assaciati( ZWLA) at
www.uz.ac.zw/law/women
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very similar to the way the Zimbabwean constitutimovides for exceptions in section 23

(3) .210

CEDAW was ratified by Zimbabwe in 1981 with the &ip purpose of condemning

discrimination against women in all its forms, #igy extending the basic condemnation of

gender discrimination put forth in the Universald@eation of Human Right§UDHR)* It

symbolized the states parties’ commitment to elatimg discrimination against women in all its
forms, from legal to social and cultural prejudigesl customary and all other practices which
are based on the idea of the inferiority or supiyi@f either of the sexe<? It also called for the

modification or abolition of discriminatory lawsegulations, customs and practié&s.

In Magaya however, CEDAW'’s aims were not met. More crugialCEDAW could not be a
source of redress for Venia Magaya. In part, tlésuited from the CEDAW Committee’s
decision not to review the case because it hadaen included in Zimbabwe'’s internal 1&i#.

The Committee’s refusal to review the decision awehe structural and political limits of

219 see provisions in 4.16upra, that, sexual discrimination shall not be unconstnal in a
matter between Africans involving customary lawameting the devolution of property, marriage
divorce e.t.c

211 Article 27 of the 1948 Universal Declaration of tHan Rights§tUDHR) guarantees the right
for everyone to freely participate in the cultuiéd of the community. The right to culture is also
an integral part of other fundamental rights enated in the U.D.H.R. such as freedom of
conscience, expression and religion.

212 gpcit, CEDAW, Article 5

13 pid, Article 2

214 K Hall Martinez, Deputy Director, Internationaldgram Center for Reproductive Law and
Policy atwww3.undp.org/cedaw/msg00102.html
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CEDAW and its Committee. If a member state chotsesfuse review of cases that may violate

the convention, then there simply is no remedyidtations.

Clearly, Magaya offends principles of equality for women. Yet jus$ clearly, it upholds
important emerging principles of group self-detaration. The conflict between these areas is
evident. One of the challenges this poses for solikk Zimbabwe’s is the construction of
solutions resolving these competing claims of sgimstead of merely elevating one right or
group over another. Careful interpretation and iipocation of the respective priorities of these

rights could yield innovative positivism, and a neuwtlook on the universality of human rights.

4.5 PROTOCOL ON THE RIGHTS OF WOMEN 2%°

In an effort to make and transform African humaghts law to one that is more reflective of

women’s experiences the Protocol on the Rights aiméh represents the first major step

towards this goad™® As a general rule, the ratification of a protopeésupposes the ratification
of the treaty to which it is complementary. Thengigance of this document rests in the fact that

it goes beyond the African Charter by exposing gpecific inequalities that plague women’s

21> The Protocol was adopted by the African HeadstafeSand Governments in July 2003. The
Protocol will enter into force once it has beeiified by 15 member states.

To date, the Protocol has been signed by the GarGhiana, Tanzania, Libya and Algeria which
excludes Zimbabwe

216 A Protocol is an international agreement usedniicate a legally binding instrument

complementary to its mother treaty, in this instatie African Charter.
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lives. In doing so, the Protocol explicitly acknedfes what the African Charter does not,

namely that those women'’s rights are seen as huiglais and must be respected and observed.

In general, the Protocol can be lauded as an inivavistrument that seeks to move towards the
goal of securing the indivisibility of Human Rights also attempts to build on CEDAW in that
it addresses gaps in CEDAW, and underlines the teeédck up law with effective policy and
other measures. However, this has resulted in Eggthat is somewhat vague and weak, and a

number of provisions that appear noble but legatignforceablé!’

4.6 THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL R IGHTS?**®

Like CEDAW, the ICCPR is based within the text lo¢ tUniversal Declaration of Human Rights

(UDHR), the cornerstone of modern human rights.drtgntly, the ICCPR establishes that “all
persons shall be equal before the courts and @ibuf® While this equality does not explicitly

refer to gender, later provisions in the Covenataldish the continuance of this concept from
the UDHR. The Covenant goes on to call for equédityall persons, and universal entitlement to
equal protections of the law, which “shall prohilaity discrimination and guarantee to all

persons equal and effective protection againstich@tation on any ground such as race, colour

17 Delport,opcit at www. up.ac.za/chr
218 Reffered to as the ICCPR
219 Article 14 International Covenant On Civil And Rigial Rights
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and sex? Its praise comes from the call for minority groups“enjoy their own culture” in

community with other members of their group.

From my point of view the objectives of the Covenelearly resemble the sentiments embodied
in the Zimbabwean constitution in terms of sect®$ The similarity is in the fact that both
documents call for non-discrimination on the growficex whilst at the same time recognizing
the right to enjoy one’s group’s cultural life apdactice. In a conservative African setting,
Zimbabwe not being an exception this would meanakgumtitlement to follow tradition the
result being the recognition of those cultural fas that recognize primogeniture as an

essential feature for the efficacy of the group aredalso perceived oppressive.

4.7 THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND

CULTURAL RIGHTS %%

Similarly, the ICESCR calls for the elimination @iscrimination against women and “the equal
right of men and women to the enjoyment of all esoit, social and cultural rights set forth in
the present Covenart?? It also includes a call for the self-determinatadrall peoples, and says
that by virtue of that right, they should “freelgtdrmine their political status and freely pursue

their economic, social and political developméefit. 'Self-determination and women'’s equality

220 hid, Article 16

22! International Covenant on Economic, Social, antutal Rights,December 1996
222 hid see Article 3

223 bid see Article 1
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are thus structured as close, but separate antbyossnflicting, rights. As such, the question of
prioritization arises, that is: is the self-detemation of a population more valid than the

assertion of a global norm of women’s rights?

4.8 THE DRAFT DECLARATION ON THE RIGHTS OF INDIGENOUS P EOPLES

(DDRIP)

This document deals with the importance of the-detérmination of groups without detailing
specifically with the protections against discrietion based on se€X? In terms of the draft,
“Indigenous people have the right to promote, dgvelnd maintain their institutional structures
and their distinctive juridical customs, traditippsocedures and practicé€> TheMagayacase
also violates the anti-discrimination articles othbthe ICCPR and the ICESCR. In so doing, it
reflects the imbalance inherent in the search tier éstablishment of and equalization among
competing human rights. Clearlylagayaoffends principles of equality for women. Yet jast

clearly, it upholds important emerging principlégmoup self-determination.

224 This document is a draft, however it offers impattin sight into international attitudes
towards group rights as human rights and notioroofmunal self-determination.
225 Article 33, The Draft Declaration on the Rightsliodigenous Peoplg®DRIP)
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4.9 PROBLEMS OF HUMAN RIGHTS LAW

When a country signs convention, it means it agrees with the converdiod is getting ready to
ratify it, or come under the law of the convention. Caesthave their own rules about how they
must ratify a convention (like discussing it in lgmnent or writing a letter to the United Nations
about it). When a country ratifies a conventiopriimises to put it into practice. The country has
to report on what it is doing about the conventma other countries which have signed it can
complain if that country is not doing enough to ojghit. Countries that have ratified a

convention must change their own laws so that teegot differ from that convention.

Secondly, since all human rights instruments seemraw their purpose from the UDHR, the
problems emanates from the very nature of the UK is not in harmony with the nature of
‘living’ African culture. However, when the UDHR wadrafted, debated and adopted in the
aftermath of World War Il, only a handful of womand no sub-Saharan African sat on the floor
of the UN General Assembly. Even the broad charaaftehe rights articulated in the UDHR
frame reflects normative values, inspirations amdrests of Western culture of a specific stage
of historical evolution. Hence, it is clear thaetthuman rights’ discourse emanates from a

specific historical context.

Many scholars have critiqued the overall conceptwfure and the approach of the UDHR as
narrowly focusing on the individual's relationship the state rooted in a Western liberal

philosophy. Prominent among these is A A An-Na’ifriree Arab world who makes a persuasive
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argument for the dynamic concept of internal “cdturansformation” as the most practical
guarantee of entrenching human rights in Africaciettes. He argues that culture has a
significant impact on human rights paradigms arotiedworld and as such, culture is the best-

suited vehicle for protecting rights.

An-Na’'im has also challenged the cultural and relig obstacles to women'’s rights through a
reconceptualisation of the opposition of culture aghts in theory and bridging their difference
in practice. He begins from the premise that stisiteen efforts to protect human rights need to
be supported by broader strategies for social amtural transformation. When women
drummed the point home during the U.N. conferentdHaman Rights held in Vienna (1993)
that “women’s rights are human rights”, emphasizihg indivisibility and interrelatedness of
rights, they recognized the potential of culturegmforce right$%° In line with this school of
thought, one may accept the decisioiMiagayathat the recognition of the primogeniture rule is
relative to an African cultural setting in the @ate sphere of the family unit and its communal

nature where rights and responsibilities are shared

226 5ee “Human Rights in the Arab World: a Regionatdpective”,

Human Rights Quarterly 23, 2001, pg 701-732, se® RICoo0k, ‘Women'’s international human
rights law: the way forward’, Human Rights QuanerlVol 15: 230-61, at
http://www.bridge.ids.ac.uk/reports/r49hrw2.doc, the writer says, It is argued that
international human rights law has not been appiéectively to redress the disadvantages and
injustices experienced by women solely becauséaf gender. The distinction between the
‘public’ and ‘private’ spheres of society can pmasebstacles to women'’s rights. The public
sphere or sector of legal and political order istcsted with the private arena of home and
family where states may claim it is outside thesponsibility to intervene. Abuses of women’s
rights often occur in the ‘private’ sphere wher@es are reluctant to act. The dominant focus on
political and civil rights in the understanding miternational human rights law is therefore
biased to the male-dominated public sphere.
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4.10 SOUTH AFRICAN CONSTITUTION: UNIVERSALISM 227

The South African Constitution is a ‘universalistpe of constitution. It recognizes customary
law”?® but makes it subject to the non-discriminatoryvjsions of the Bill of Rights which
prohibit any discrimination on grounds of age ondgr among other&? On the other hand the
rule of male primogeniture according to writers lsis Bennett®, Bekkef** and Kerf*? in
monogamous families, provides that the eldest $dheofamily head is his heir, failing him the
eldest son’s eldest male descendant. Where thetetde has predeceased the family head
without leaving male issue the second son becomiesihhe be dead leaving no male issue the
third son succeeds and so on through the sonsedfathily head. Where the family head dies

leaving no male issue his father succeeds.

Before 2004, in South Africa’s legal scenario, unclestomary law, only males in the deceased’s
family were able to inherit. This can be exemptifiey an analysis of the case Mdthembu v

Letsela and Anothér’® where the application of the Bill of Rights wassitlered by the Pretoria

227 Act 108 of 1996

228 |pid, section 211 (3)

229 |pid section 8, that, no one may unfairly be discrirredaagainst on the grounds of sex or
gender

2307 W BennettA Sourcebook of African Customary Law for Southdrita, 1 ed, (1991) 399-
400

231 Bekker,Customary Law274

232 Kerr, Immovable Property99

2331997 (2) SA 936 (T), the court gave judgment imofa of the respondent, the deceased’s
father, on the basis that everyone has the rigptattcipate in the cultural life of his choice in
terms of section 30 of the Constitution. Therefibre customary law rule of male primogeniture
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high court. In this 1997 case, the rule of makenpgeniture was upheld and the court found that
females suffer no discrimination, that is, no pdege, because although they do not inherit

property, they are entitled to maintenance ouhefdstate. The case involved the succession to
the whole of the estate of a deceased person vduwiuliestate, the respondent, who was father

of the deceased, opposed an application by thewwidsucceed to the estate.

The applicant sought to have the provisions ofise@3(2) of the Black Administration AGt*

regulating succession nullified on the basis thatytwere inconsistent with the provisions of
section 8 of the Bill of Rights because the systémprimogeniture discriminated on the grounds
of sex or gender. The respondent based his claisu¢oeed to the estate on the primogeniture
rule as well as on section 30 of the Bill of Rightsich provides that everyone has the right to
participate in the cultural life of his choice. Thamogeniture system provides that only male
relatives of the deceased in the direct line, thabon, father, grandfather, may succeed as heirs

to the estate.

However section 30 further says that no one exargithese rights may do so in a manner
inconsistent with any provision of the Bill of Righ This can also be in violation of the equality
clause in s 9(2) which provides for the full andi@oenjoyment of all rights concerning equality.

Furthermore, s 9(3) provides that the state, thmoiig judicial organs, that is courts, has to

system was upheld. See aMagaya v Magayand Seva and Others v Dzudad 4.10suprain
this regard
234 Black Administration AcB8 of 1927
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promote equality and may not unfairly discrimindteectly or indirectly on the grounds of sex

or culture.

The court held that, “In view of the manifest ackiedgement of customary law as a legal
system existing parallel to the common law by tlengitution in terms of section 33(3) and
section 181(1) ad the freedom granted to personshtmse this system as governing their
relationships as implied by section 31, it cannet dccepted that the succession rule is
necessarily in conflict with section 8® The judge went to say that, “there are instandesreva
rule differentiates between men and women, but kvhie right-minded person considers being

unfairly discriminatory, for example the provisiohseparate toilet facilities.”

More convincingly it was mentioned that, “A widow particular may remain at the deceased’s
homestead and continue to use the estate propwityh@ heir may not eject her at whim. Le
Roux J was of the view that, if it is accepted tthest duty to provide sustenance, maintenance
and shelter is a necessary corollary of the systeprimogeniture, it is difficult to equate this
form of differentiation between men and women witie concept of ‘unfair discrimination’ as

used in section 8 of the constitutiofi.

235 Section 8 of The Constitution of South 200 of 1288 known as the interim Constitution
provided for non-discrimination on the grounds @t snd gender

%3¢ This is consonance with tfcta in the Zimbabwean case bfagayawhere the court ruled
unanimously that women should not be able to imHand because of the consideration in the
African society which, amongst other factors, wathe effect that women were not able to look
after their original family (of birth) because dfeir commitment to the new family through
marriage. Muchechetere J went on to say, “Any tdigg’ or ‘discrimination’ that women were
subjected to under customary law stemmed not figair status of ‘perpetual minority’ (itself a
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The question to be answered is whether the uphplofithe customary primogeniture system by
the courts is not indirect discrimination againstmen on the grounds of sex? In view of section
39(2) obliging the courts to develop customary &wl to promote the spirit, purpose and object
of the Bill of Rights the Pretoria high court coldd seen by some to have fallen short in its duty
of developing the customary law system that co@adgarded in its present state as oppressive
and perhaps infringing upon women'’s dignity in gryimen preference over women. It follows
that in terms of this system of succession, whetierot the female is the deceased’s legitimate
child, being female, she does not qualify as heithe deceased’s estate. Women generally do

not inherit in customary la®*’

In an ensuing similar case in 1998, the cas#lifembu v Letsela and Anotf& the rule of
male primogeniture was also upheld. The applicanthis case had entered into an invalid
customary union with the deceased because tharuiunt oflobolo (brideprice) had not been
paid to the woman'’s family. This is an essentiaktdee of a valid customary union. A girl child
had been born out of the incomplete marriage arecetbre the child apart from being female
was illegitimate. The deceased’s father was the &elr in this regard and appeared as the

respondent.

Western concept): but from the nature of Africaristy in which individual interests were
subordinated to the common weal and in which agratr or senior man controlled the lives and
property of all family members, both male and feenal

3" Bennett,Customary Law400

2381998 (2) SA 675
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The court held that the disqualification of the laggmt’'s daughter to inherit from her deceased
father flowed from her status as an illegitimatédchnd not from the fact that she was a girl and
that the system of primogeniture was applied irtamary law. Therefore there could have been
no talk of unfair discrimination on the groundsgeinder in present case and it followed that the
value of equality had not been infringed. Moreother applicant’s daughter was not deprived of

her right to support from her guardian.

The court was also reluctant in declaring the ausiy law rule of succession invalid. The
reasoning was that, if the court declared the mNalid because it offended public policy, it
would be applying western norms to a rule of custgmaw which was still adhered to ad
applied by many African people. Since such a datlam would also have affected the
customary family law rules, neither public policgrrthe interim Constitution required the Court

to have done that®®

Section 7(1) of the Constitution provides that geee is equal before the law and it is qualified
by section 9 providing that, ‘equality includes thi#l and equal enjoyment of all rights and

freedoms. To promote the achievement of equakyislative and other measures designed to

239 See alsavithembu v Letsel2000(3) SA 861 (SCA), were it was confirmed thaméle
children cannot inherit, in this case the illegdit® daughter was excluded from inheriting on the
basis of her illegitimacy and not gender, notatitg, reasoning of the court here is similar to that
in Bangindawo’'scasesupra
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protect or advance persons or categories of perssalvantaged by unfair discrimination may

be taken24°

At the same time in section 30 of the Bill of Rigjhprovision is made that everyone has the right
to participate in the cultural life of his choicénieh might mean recognition of the rule of male
primogeniture. There is however room permittedtf@ revision or rather, the development of
customary law by the judiciary and other forumsaipositive way that retains principles of the
bill of rights. The Constitution holds that, “whenterpreting any legislation and when
developing the common law or customary law, evemyrg; tribunal or forum must promote the
spirit, purport and object of the bill of right§** To incorporate and regulate the bill of rights
and its conflicting interests, the constitutionSyuth Africa has a ‘limitations clause’ that says
that no rights are absolute and can be partiattytéid in view of their nature and purpose

amongst other factors in the light of protectiorhafan dignity***

There is a Human Rights Commission which has thlke ¢d monitoring and providing avenues

for review of human rights transgressions in gendias just goes on to show the great lengths
to which South Africa has acknowledged the impartaof addressing the historical inequalities
of apartheid. South Africa like Zimbabwe is alsatpaf and has agreed to many international

human rights agreements such as The Internatiooaér@ant on Civil and Political Right3he

240 Act 108 1996 section 9 (2), see also section 9pf@)vides that the state, through its judicial
organs, that is courts, has to promote equality m@ay not unfairly discriminate directly or
indirectly on the grounds of sex or culture. seso greamble of The Promotion Equality and
Prevention of Unfair Discrimination Aet of 2000

*L1pid, section 39 (2)

242 |bid, section 36




105

African Charter of Human and People’'s Rightsd The Convention on the Elimination of all

Forms of Discrimination Against Womeithis means that South Africa has to do what these

agreements s&y>

Come year 2004 and court cases held that the osititheMthembu v Letsef4* cases went
against the Constitution and must change. These wer cases oBhe and Others v The
Magistrate, Khayelitsha and Others, Shibi v Sitheodel Others and South African Human Rights
Comission and Another v President of The Repulbl8onith Africa*® . TheBhecase concerned
two girls, aged nine and two who challenged the thht in the absence of a will stipulating that
the girls inherit their deceased father’s estdtey tcould not inherit the property on the grounds
that they were female. The estate in question Wagirls’ home in Khayelitsha where the girls
had been living with their parents until their fatidied. Since their parents were never married,
even though they had been cohabiting for twelveasyetae mother had no legal claims to the
house. Under African customary law the house wagsetbre deemed to be the property of the
heir or the eldest male relative of the deceaselilsiren. The house thus fell to the deceased’s

father, who planned to sell it.

243 see 4.3, 4.6 and 4slipra

244 supra

245 2005 (1) BCLR, 2005 (1) SA 580 (CC), The third easas brought jointly by the South
African Human Rights Commission and the Women’'sdlégentre Trust in the public interest
and as a class action on behalf of all women arfldreh prevented from inheriting by reason of
the impugned provisions and the rule of male priemitgire.
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The constitutionality of two Acts was put into gties, namely the section 23 of the Black

Administration Act*® and section 1(4)(b) of the Instestate Successiofi*AThe latter Act

excludes Black persons living under customary lesnf succession. Therefore in tBle case
female children are excluded as the parents wenegliunder customary law. This will also

apply to males other than the first born in othesummstances.

The Court stated that section 23 was correctly rid@=st as a racist provision which is
fundamentally incompatible with the Constitutiort. was submitted that the section is
inconsistent with sections 9 and 10 of the Cortstitubecause of its blatant discrimination on
grounds of race, colour and ethnic origin and i#gsntful effects on the dignity of persons

affected by it.

“This Court has often expressed its abhorrencesafrithinatory legislation and practices which
were a feature of our hurtful and racist past amickvare fundamentally inconsistent with the
constitutional guarantee of equality. The excluscdrwomen from heirship and consequently
from being able to inherit property was in keepwwgh a system dominated by a deeply

embedded patriarchy which reserved for women atipasof subservience and subordination

246 gection 23 of the Black Administration AB8 of 1927, provides that estates of Blacks in
Customary Law revolve on eldest male son failingh,hhis own eldest son (grandson of
deceased) to the exclusion of all other childrartheBhecase as the deceased did not have any
male children the estate devolved upon his father.

247 section 1(4)(b) of the Intestate Succession Mat 81 of 1987,prescribes how the estate of a
person who, after the commencement of the saiddies, intestate, either wholly or in part, shall
devolve, “ intestate estate” includes any partrokatate which does not devolve by virtue of a
will or in respect of which section 23 of the Blagkministration Act does not apply
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and in which they were regarded as perpetual minoder the tutelage of the fathers, husbands,

or the head of the extended family” argued coufsehe appellant.

The court accepted the argument for the appeléant,it went further to declare that the rule of
male primogeniture as it applies in customary lavhe inheritance of property was inconsistent
with the Constitution and invalid to the extentttiiaexcludes or hinders women and extra-

matrital children from inheriting property; and Sent1(4)(b) of the Intestate Succession Act

declared to be inconsistent with the Constitutinod mvalid.

The order was that a child’s share in relationhe intestate estate of the deceased, shall be
calculated by dividing the monetary value of theaesby a number equal to the number of the
children of the deceased who have either survivegtedeceased such deceased person but are
survived by their descendants, plus the numbepafises who have survived such deceased; and
each surviving spouse shall inherit a child’s shafeghe intestate estate or so much of the
intestate estate as does not exceed in value thardrfixed from time to time by the Minister

for Justice and Constitutional Development by rticthe Gazette, whichever is the greéter.

248 See alsdBrink v Kitshoff1996 (4) SA 197 (CC) para 44 where O'Regan J thait the
gender discrimination in our society has resulteddéep patterns of disadvantage which are
particularly acute in the case of black women, arand gender discrimination overlap and
added that it was a key message of the Constitutiah all such discrimination needs to be
eradicated from our society. Justice O'Regan furad that, “Many women rear children
single-handedly with no help, financial or othemyifrom the fathers of the children. The need
to support children financially is one of the reasdor women seeking work outside the home.
However, the responsibility for child rearing is@lone of the factors that render women less
competitive and less successful in the labour ntark&e unequal division of labour between
fathers and mothers is therefore a primary soufcevamen's disadvantage in our society.”
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In the Shibi case, a magistrate had appointed a certain Sjtholauncle of the applicant as
representative of deceased’s estate. The deceaskegddssed on living no children, spouse or
parents. The estate turned out to be of an insotistaalue and the court order did not require
the uncle to provide security for the applicant whas the deceased’s sister. The sister made an

application to the court alleging the misapprojoiabf the estate by the uncle.

As in theMthembucases, the magistrate in giving his order haedalipon provisions of section
23 if the Black Administration Act, that preclud&ts Shibi from being an intestate heiress of
her deceased brother's estifeHowever | the High Court on appeal, she challerthedmanner

in which the estate was administered and sougloivandeclaring her the sole heir to the estate
as well as a claim for damages from her relatived the Minister of Justice. Miss Shibi
succeeded in her claim to be appointed heiresselisaw/ the claim for damages. In reaching its

decision the Cape High Court relied upon the datiams hat had been set out in Bleecase?°

The last case in the trilogy of cases that decldhedprovisions of section 23 of the Black

Administration Actand the rule f male primogeniture unconstitutiomat the case of The South

Justice Mokgoro expressed the same sentiments rircdrecurring judgment, that, “Society
should no longer be bound by the notions that a avgsnplace is in the home (and, conversely,
not in the public sphere) and that fathers do eeha significant role to play in the rearing of
their young children” The constitutional prohibitiaof gender discrimination also came into
sharp focus in the case of President of R®A v Hugdl997 (4) SA (CC) where Goldstone J
identified young people and mothers of young clkitdas groups who are particularly vulnerable
in our society

249 See provisions of section 23 of the Black Admiison Act discussed in tHghecaseppcit
250 See casBhecaseopcit
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African Human Rights Commission and Another v Rtest of The Republic of South Africh

The South African Human Rights Commission and them&h’s Legal Trust were permitted
direct access to the Court in the third case whiak brought in the public interest, and as a class
action on behalf of all women and children prevdritem inheriting by reason of the impugned

provisions and the rule of male primogeniture.

Langa DCJ, writing for the majority of the Courpltis that, construed in the light of its history

and context, section 23 of the Black Administratist is an anachronistic (out of date) piece of

legislation which ossified “official” customary laand caused egregious violations of the rights
of black African persons. The section created alfrsystem of succession for black Africans,
without sensitivity to their wishes and circumstasic Section 23 and its regulations are
manifestly discriminatory and in breach of the tgyko equality in section 9(3) and dignity in
section 10 of our Constitution, and therefore niugsstruck down. The effect of this order is that
not only are the substantive rules governing ithede provided in the section held to be
inconsistent with the Constitution, but also thegadures whereby the estates of black people
are treated differently from the estates of whieogle are held to be inconsistent with the

Constitution.

Langa DCJ went on and considered the African cuatgriaw rule of male primogeniture, in the
form that it has come to be applied in relatiorthie inheritance of property. He holds that it

discriminates unfairly against women and illegittemahildren. He accordingly declares it to be

»lsupra
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unconstitutional and invalid. He holds that whilevould ordinarily be desirable for courts to
develop new rules of African customary law to refl¢he living customary law and bring
customary law in line with the Constitution, thatiredy is not feasible in this matter, given the
fact that the rule of male primogeniture is fundataéto customary law and not replaceable on a

case-by-case basis.

However, he holds that an interim regime to regulatestate succession of black persons is
necessary until the legislature is able to prowdasting solution. As such, the Court orders that

estates that would previously have devolved acogrth the rules in the Black Administration

Act and the customary law rule of male primogenitutesimow devolve according to the rules

provided in the Intestate Succession.Act

4.11 CONCLUSION

B Santo%> questions the whole universal/relativist dichotoragguing that universalism is no
more than a western hegemonic world view that coots different cultures as somehow
deviant from the norm. Nzegwu has criticized westégminism and the liberal model of
equality saying that, “in a dual-sex context whieividuals are valued for the skills they bring
to community building and cultural development, denidentity is differently constructed.

Identity is not abstractly constructed in termsafeness, but concretely defined in terms of the

%52 B S Santos, “Towards a Multicultural Conceptionthfman Rights,” Sociologia del Dirrito
XXIV, 1997, pg 27
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worth of social duties and responsibilities. Beeagsnder equality implies comparable worth,
women and men are complements, whose duties, thdiffghent, are socially comparabl&®
For those reasons cultural feminists have beenribescas out of touch with reality and as

reinforcing gender stereotypes grounded in bioklgieterminism.

On the other hand, however, the decision of thebaimvean court on the primogeniture system
in the Chihowacase could be regarded as a victory for Zimbabweamen, however, setback

by decisions such as thoseMiagayaandMthembucases. Their recognition of the right to equal
succession to the deceased estate as shown Bhth&ilogy of cases is a good example of

positive development of African customary law.

To my mind being glued to one school of thoughat tis, cultural relativism or universalisms
problematic. Each case has to be viewed in the bdlits peculiar circumstances considering
factors such as the background of the parties hanl social; context in the application and
guestioning of the customary law. | would suppdw Magaya decision if all the relevant

mechanisms for sustenance are operative as Le Rowentioned in the South African case of
Mthembu v Letsefa* that, “if it is accepted that the duty to provislestenance, maintenance and
shelter is a necessary corollary of the systenriofiggeniture, it is difficult to equate this form

of differentiation between men and women with theaept of ‘unfair discrimination’.

253 N Nzegwu, Gender Equality in a Dual-sex systeroyidal of Culture and African Women'’s
Studies atvww.jendajournal.com/jenda/vol 1.1/nzegwu
254 See also in 4.16upra
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Unfortunately with the disintegration of the sulbsmce economy and urbanization these
mechanisms generally are no longer intact to enslueeefficacy of customary law rules,
succession being one of then. Injustices arise that the system or rule is in itself
discriminatory, but because these social forcesdmathges expose customary law in a context
that it does not fit. The decisions in tB&e trilogy of cases although progressive in terms of
uplifting women’s rights, is destructive to the drdabric of custom and emphasizes the
individual’'s relationship to the state. If one wukender this relationship as paramount to any
other then we are truly evolving to a very indivadimed society. On this basis | am not in favour
of the Magayadecision because although a victory for custontawy it placed custom in an

urban context, a setting to which it does not bglon
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CHAPTER 5

TOWARDS REFORM AND THE FUTURE OF CUSTOMARY LAW

5.1 INTRODUCTION

This research has exposed the core of the famggrozation, emotional and financial support
relationships, and the complex linkages of inteemefence in land occupation rights.
Inheritance as a mode of entry into the examinaticthe family was revealing as it involved the
distribution of resources which can lead, as theystshows, to complex interactions between
various family competitors. These interactions @ffeelationships and thus, consequent to
dealing with the material assets, there is alsatljastment of relationships which had formerly
been based in and around the personality and faleeodecease®®® The guiding approach to
the research methodology was to take women orrr#tleevidow as a starting point. The widow
was not studied in isolation but was placed wittiia context of the family, community and
society within which she exists’ The research spread out to encompass gender msdebe
interaction of customs and the law during the petial and the post-colonial era as well as the

impact of constitutionalism and human rights lawaustom. The time is now appropriate to

5% See Communal Lands Ablo. 20 of 1982, in 3.4.8 ChaptesBpra women were expected to
work and earn a living from the land allocatedheit husbands. Women were granted land use
rights within the households as wives and daughterzatrilineages. Chiefs have the right to
allocate rights for usage on pieces of land to tathdles, meaning that the women can only
acquire access to land through their husbands & rekatives

%6 ‘gee discussion on ‘lineal’ and ‘adelphic’ sucamssamong the Ndebele and Shona
respectively in 2.1.1 and 2.1.2 Chaptesubra demonstrating the rules governing inheritance
and succession among these two ethnic groups ibabme

57 See also 2.8upraon the position of the widow subsequent to thetdefia spouse




114

consider possible reform and in that context, titare of customary law with emphasis on the

issue of succession.

5.2 THE ROAD TOWARDS REFORM

5.2.1 LEGAL RESEARCH TO ASCERTAIN TRUE PURPOSE OF CUSTOM: The

dilemma surrounding a single heir

We have established that the male heir is the wsavesuccessor to a deceased male’s status and
property. He may unilaterally succeed to the demdasstatus whereby he takes over the
deceased’s duties and obligations towards the rentpifamily. However with regards to
immovable property, which in the customary lawisgtivould be the family homestead, he was
more of trustee in this sense. On the other handabie belongings of the deceased could be

inherited in one’s individual capacify® Custom, we have argued, was not rule driven bist wa

258 7vobgo and Othersnheritance in Zimbabw278, see also Beadle CJINtatambo v
Matambo1969 (3) SA 717 (RAD) in 3.4 guprawhere the meaning of the words ‘heir at
African law’ were interpreted It seems to me that what must be decided hereas pvacisely
the legislature meant by the words ‘heir at Afridaw’ where they occur in section 6 of the
African Wills Act The word ‘heir’ here, since there is nothing tdicate any intention to the
contrary, must be construed in the normal gramnadgense in which it is understood in our
law. | look therefore to our law to see what is miday the word ‘heir’. In regard to intestate
succession the heirs are persons who are entitleitceed to the property of the deceased.”
Paraphrasing section 6 of the African Wills Atthe light of that definition | consider that
section 6 must be interpreted as meaning: “the et African law who is entitled to succeed
to the property of any deceased African shall sedde his individual capacity to any
immovable property.This can therefore be interpreted as a distortfolflacan custom because
individual ownership to immovable property was aknown concept altogether. In the case of
Dokotera v The Master and Othe¥857 (4) SA 468 (SR) this problem was answeredvdite
property was held to devolve according to the ppies and practices of customary law. In
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based on broad guiding principles directed towdtds best interests of the family of the
deceased. Similarly, customary practices were ntd based but value based and thereby
making them flexible, adaptable and negotiablesstoattain justice and the needs of each case.
The pitfall is that the rigid and uniform applicati of the court’s customary law often clashes
with the families’ decisions on how to deal with estate. The mode of property transmission
recognized by the superior courts under custoneawy hamely to a single heir, has now become
highly problematic in situations where rights aspendent on individual ownership, rather than

loose supportive assistance and control.

Many heirs are not able to perform their functionthers abuse the position and take for
themselves property to the acquisition of whichythed made little or no contribution.
However, failure in fulfilling the traditional rolef heir does not always indicate irresponsibility
on the part of the heir but is sometimes attriblgteb constrained and very difficult socio-
economic conditions. In the majority of familiebgtsocial fabric that made the role of the heir

practicable has been frayed and torn, if not cotepleent®®

Dokotera’scase the court mentioned that in regard to movadaperty native law and custom
recognized private ownership of various kinds, dejeat on the manner of acquisition of such

property
2>%in Magaya’scase see Chaptersdipra Venia Magaya, a 58 year old seamstress, hadtered

half brother for ownership of her deceased fatHarid after her eviction by her brother where
the newly appointed heir took his position as hefaithe household, removed Miss Magaya from
her family home, and placed her in a shack in #ighbour's backyard. By this it is evident that
the heir could not fulfill his traditional obligains due to pressing socio-economic conditions
because the facts of the case came out of an gaiting and due to industrialization and other
factors space is limited hence Miss Magaya’s emictinto a backyard shack. Had the facts
manifested themselves in a rural setting whereethieacy of customary law is more profound,

the issue of space would not have been an issueMVassl Magaya would probably have

continued to stay within a dignified family dwelijiwithin the homestead.
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The true purpose of custom in the area of inhergamas to create an environment conducive to
the care and protection of the family of a decegseon. In customary law, the surviving

spouse and the children are the deceased persgmendants who should be the ones to benefit
from the estate. Customary law has been appligtidgourts, but manipulated by unscrupulous
proponents of its application to create an effdeictv is at times, the antithesis or converse of its

true purpose, the care of the fanfify.

In urban areas, leaving the widow in charge of@btate is an adjustment of the former male
based loose managerial roles in communal land mgédivhich reflects the pragmatism that is
needed in modern urban societies. This respongipeoach is also taking place in the semi-
autonomous social fields surrounding the formal, lawhile the progressive and far reaching
remedies within the law, designed to assist theedéents of a deceased person to obtain

maintenance from the deceased estate, are grosdty-utilised?®* The under-utilisation may be

260 This point is further exemplified in the caseSifibi v Sithole2005 (1) 580 (CC); see 4.3.1 in
Chapter 4supra In the Shibi case, the deceased had passed on living no ahildpwuse or
parents. The sister made an application to thet @leging the misappropriation of the estate by
the uncle. The estate turned out to be of an inanbal value and the court order did not require
the uncle to provide security for the applicant whas the deceased’s sister. This was in the
court of first instance and a magistrate had agpdia certain Sithole, an uncle of the applicant
as representative of the deceased’s estate aaedtist upheld customary law and its rule of
male primogeniture. Although customary law was Ughhie this regard, its efficacy was drawn
back by the fact that the deceased’s estate twuoethb be of an insubstantial value including its
abuse by the deceased’s uncle. The uncle thusl faleneet his traditional duty to maintain the
deceased’s sibling. On the contrary on appeal éoctimstitutional court in the second instance,
the court held that the primogeniture rule was wmstitutional in that it discriminated on the
grounds of sex and gender. Customary law was putdo this regard but my argument is that
even though the estate was of an insubstantiakvidis was immaterial as the sister alleged
misappropriation. The court should have orderedpiloper administration of the estate assets
rather than to disregard customary law altogether.

281 One of the shortfalls of thilagayadecision was that it was passed before operafidheo
Administration of Estates Amendmeftt 1997 an enactment that can justifiably be mered
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due to ignorance of the legal provision or lackfinAncial and other resources to pursue such
rights. There are also hidden factors which deteemwhether or not a person will pursue their

rights to a deceased spouse’s estate. Pursuinigéegadies is a confrontational process and was
evident from research that women who challengedidoeased’s family were those who had the

capacity to be self supporting and could risk thesibility of economic and social alienatithi.

5.2.2 THE ISSUE OF POLYGAMY

The most pertinent comments that can be made gdodygamy are that it is incompatible with
many aspects of modern life. It creates seeminggconcilable problems on the death of a
spouse in a polygamous union, particularly so whieeee are limited resources for the ongoing

subsistence of remnant families. As Zimbabwean @totand social life moves away from the

as a legislative victory directly aimed at makirte tposition for the deceased’s family of
procreation favourable. The Act caters for bothygamous and monogamous marriages stating
that, one third of the net estate should be dividetsveen the surviving wives in the proportions
two shares to the first or senior wife and one sharthe other wives, the remainder of the estate
should devolve upon A. his child or B. his childienequal shares. The Act is to a large extent
similar to the_Intestate Succession AftSouth Africa which also makes provision for tmms

for the surviving spouse/s as well as equal sHaree children

262 5ee Zvobgo and Otherfheritance in Zimbabw@81, the writers explain that there was
always a concern that traditional relationshipsriaentained to ensure that intersection could be
made with ancestoral spirits. Thus rights exerctsgdvomen and children may be abandoned in
the interests of long term relationships with tix¢eaded family. | am in agreement with this
point of view. It is not easy for the majority ofil@babwean women to be economically
emancipated. The greater part of the Zimbabweanmmuamty was and is still rural (an estimated
70% - 75% of the country was initially apportionasl Native Reserves in the 1920s and were
later referred to as Tribal Trust Lands in 1969 dmlly termed Communal Lands at
independence. The remaining 20% - 25% are urbalerseints. The implication to be drawn is
that, the majority of the folk who relied and conte to rely more on African traditional
institutions and find themselves in a context wheesoperation of customary law finds its true
application and perhaps its efficacy find themseliseing less confrontational as they are not
entirely familiar with the legal life that largebpmes with urban life
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subsistence agrarian labour intensive base whichtha environment in which polygamy was
spawned, some hope that polygamy will fall awaym8oview polygamy as discriminatory
against women as it allows men to enter multiplati@ships which impose increasing
pressures on scarce family resources, with semmoblems when the time for inheritance
comes. It is also evident that the customary sgitirwhich polygamy could be accommodated

can no longer be sustain&4d.

One of the recognized forms of polygamy, the ldaeinmarriage, which has a strong bearing on
succession, is considered to be out of touch witdem reality. If polygamy were to be formally
outlawed, some widows would be relieved of the raib@s of brothers of their deceased
husbands trying to gain access and control oveest&e through a levirate marriage. In those
cases where levirate remarriage would not involelygamy there is need to make it clear that
widows have a choice and are not compelled to ngm@ar obtain rights to their deceased
husband’s property. However | am of the view thatsi not necessary to formally outlaw
polygamy but rather there are inherent socio — egoa factors that have always been and still
are there that determine the natural prevalentleeophenomena. It will thus be immaterial to go

to task and advocate for the formal non-recognitibpolygamy as an African marriage.

263 See also discussion on aspects of the Shona aebeldwidows’ lives subsequent to the
death of a spouse in 2.3.2 and 2.3.3 respectinathapter 2 gra. There we made the point that

the trend shows that women seem to oppose widoeritahce much more strongly than men.
One woman was noted sayiri§hould my husband die before me, | shall refusieg@anherited.

| shall stay without a husband in my husband’s hamelook after my children. If my husband’s
relatives make this impossible for me, | shall &#vem and go to live with my parents. | have
no desire to disturb the peace and freedom of stgrsin-law by entering into her home. If | did,

she would surely accuse me of witchcrsde also WeinrichAfrican Marriage in Zimbabwé7
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Furthermore, succession to the status of a decesfsiedn must be clearly distinguished from
the inheritance of his or her property. The statuthe deceased should pass, as has always been
the case, to the designated person as determindlgebgustomary decision making processes.
With this went the traditional symbols or rewarddlat status. However the devolution of the
property of the deceased should be consideredegaate exercise and determined as discussed
above. At this juncture an analysis of the prevedeof polygamy in relation to various socio-
economic contexts shall be made from the penetraifoChristianity through the colonial to
post-colonial Zimbabwe drawing attention to distirglping features with the South African

scenario, and the relevance of these developmestsctession.

5.2.2.1Missionary Attitudes and Polygamy

The missionaries’ reaction towards polygamy has\ledremely negative. Their condemnation
derived both from their own cultural experience dmain their western religious ideology.
Having grown up in western countries, they had cémeonceive their own form of family life
as the only valid form in which Christianity coulse lived. Christian families consisting of
father, mother and children, and a plurality of @@wvere regarded as immoral. Apart from these
considerations the missionaries were also convirtbed monogamous families were most
conducive to the economic well-being of the peadpléhe emerging capitalist society of the

country and so they thought they were acting initherest of the people when they opposed

polygamy?°*

#4Weinrich, African Marriage in Zimbabwé&7
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The missionaries’ encounter with polygamy in Africaincided with the establishment of
colonial empires during the tj]Q:entury. It was deemed the Victorian age whenidritamily
morality was marked by an exaggerated sense ofntsworth and self-righteousness. Kisembo
and Other®” are of the view that, it is therefore understatel#fimt missionaries who had grown
up in this society declared at a Protestant missiononference held in Edinburgh in 1910 that
polygamy was ‘one of the gross evils of heathenespavhich, like habitual murder or slavery,
must at all cost be ended.” Thus the most impbrteason for the missionaries’ negative

reaction to polygamy derived from their Europeagothgical traditions.

Because of the churches’ negative attitudes towpotigyamy, polygamists have generally been
refused baptism unless they divorced all but onehefr wives. Men aspiring to become
Christians, therefore, had to divorce wives withowhthey had lived for many years and by
whom they had begotten many children. What woudshthappen where a brother of a deceased
male had to inherit his late brother’'s widow iniaation whereby he already had a wife and
children? The answer is simple, such a marriage)ahirate marriage, did not find its place in
the eyes of the missionaries and thus polygamynaéfacan traditional institution failed to
serve its purpose, the maintenance of the deceafmdily even if she was going to be a junior
wife to an already existing African marriatf8.The levirate custom as pointed out a6Ve
plays an important role in solving problems in thustomary law of succession. It perpetuates

the personaf the deceased, something unknown to western law.

222 B Kisembo and L Magesa and A Shortirjcan Christian Marriage (1977) 81
Ibid
?°7 See in 2.3.4.2 chapters2pra
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The second problem that this scenario brought alastthat of making illegitimate the children
born of junior wives. lllegitimacy as a concept watgknown to Shona and Ndebele culture. A
man could have had a child out of wedlock but dhsa child was to appear from nowhere such
as upon hearing news of his father’'s death, suchild was entitled to be recognized for the
purposes of customary proceedings in connection thi father's death including succession. It
was however key that such an occurrence be comtdmband authenticated by witnesses whose

credibility was also determined.

Their previously contracted conjugal rights, trecial status, economic security, and even their
relationships with their own children, have beedigally compromised, and this in the name of
the Christian ideal of marriage and family life. iMaof them must choose to live like nuns or

like prostitutes.®®®

Priests who take this view refer to the same Sargbtpassages as do members of the African
Independent Churches who openly advocate polygaragely to the patriarchs of the Old
Testament, Abraham and Jacob, and to the lack oflezonation of polygamy in the New
Testament. To Catholic theologians the New Testamenod is of special importance because
polygamy was still practiced at that time, as Gtwidiscussion of the levirate indicat&s.From

this they conclude that if Christ had found polygaimcompatible with his teaching, ‘we might

268 Hillman, Polyamy30

269 \We meet with the prevalence of polygamy and coimage in the patriarchal age, (Genesis.
16:1-4; 22:21-24; 28:8, 9; 29:23-30). Polygamy weknowledged in the Mosaic Law and made
the basis of legislation, and continued to be jradtall down through the period of Jewish
history to the Captivity. It seems to have been ghectice from the beginning for fathers to
select wives for their sons (Gen. 24:3; 38:6).



122

expect to find at least a clear hint of disapprowvalthe one passage where Jesus actually

discussed the practice of the levirate marridge’

5.2.2.2Polygamy and the Advent of the Colonial CapitalisAdministration

The subsequent period after the establishmenteofCttristian culture by the missionaries was
the colonial era that was marked by a more fornakhiaistrative governance approach and
emergence of the capitalist mode of production thed a bearing on the socio — economic
balance of the traditional way of life. Introducimgdustrialization and a different mode of
production from which the people were used to hadngpact on some traditional institutions

such as polygamy that depended largely on thelitiabf the subsistence agrarian economy.

The process began with the structural transformatib rural areas by creating Tribal Trust
Lands (TTLs), the main function of which was to yad® cheap labour for the urban areas,
mines and European owned farms and to reabsorbsarpius population’ not wanted in these
employment centres. Thus the TTLs have becomedheeh of the least productive age groups,
the young and the old, and of women and those nfem far one reason or another were not
wanted in the capitalist sector. The dumping ofgbedn the TTLs has resulted in a population

density far in excess of their carrying capacitgnkle land has been over-cultivated and heavily

2’%Hillman, Polygamy163
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eroded. Under these circumstances only some faotdegrown and the local rural population is

dependent on remittances from labour migrafits.

The impact on polygamy and the levirate marriags that the polygamous household could not
be sustained because it was reliant on a soundoetgorfamily makeup for its efficacy. The

result is that it would inherently appear unatirector a designated heir to commit to taking his
deceased brother’s widow as a junior wife undehsiicumstances. In the event that the widow
has been taken, land shortage and consequent loothge make it difficult for men to feed the

children born to them by one wife let alone thogpehdents that may have been left by a
deceased male. Hence polygamous families posed®&xeeproblems and polygamy ceases to
be attractive and does not fare well in this regalere, again, the impact on the customary law

of succession is negative.

Polygamy, however, seemed to fare better amongstrigcular group of Africans, the Black
elite, who occupied what was referred to as BlaokcRase Areas. Weinriéff conducted a
survey among the Vapostori, an Old Testament Sheligious group in the Chinamora TTL.
According to his survey the incidence of polygamsyover 40% of all households. These
Vapostori inhabit a relatively fertile stretch ahld on either side of the major motor road linking
the TTL with the capital Harare. Moreover, next tteeir settlement is one of the oldest
agricultural research stations in the country, Dosfiava, which specializes in extension work

in African areas.

2" \Weinrich,African Marriage141
272\\einrichopcit 143
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According to Wienrich’s findings, some 44% of tbegllagers received a ‘master farmer’s
certificate’ as a sign of agricultural merit andlitp The impact on polygamy is that there is an
almost exact correspondence in that community bEtvpelygamy and proficient farming. From
a succession perspective, a potentially polyganumign arising from a levirate marriage by an
heir may be attractive. This is because these camtias were integrated into the capitalist

system and as a consequence polygamy fares whlkinegard.

The fact that some Shona communities with the lEghmolygamy rate are engaged in
commercial farming shows that the cash economypit®ntirely hostile to polygamy, at least not
as long as production remains to be labour intensivd family based. In such communities
polygamy only declines if labour saving machineay de afforded and human labour ceases to

be of need.

It was further noted that a second phenomena bastipolygamy existed as generations went
on. The sons of the original owners of these BRuakchase Areas have taken over management
of these holdings. The trend is that because ttairers were rich they received a decent
education, largely from mission schools where Giamsnotions and perceptions of life were
learnt. Modern farming methods were learnt and thegumulated labour saving machinery

stressing that there high yields meant that thengeweing better than their polygamous fathers.
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Their higher education, moreover, has stronglyuigficed these men to accept the values
associated with the capitalist mode of productiod anissionary thinking. They believe that
smaller families will enable them to give their I[dnén a better education and so make them
more successful in later life. The apparent distomcbetween the two generations should be
greatly attributed to the fact that the one graugt had obtained the farms on merit as master
farmers did not receive missionary education ang tflended to be more conservative unlike
their more educated and liberally minded sons. dtfect was that while polygamy may have
blossomed in the earlier days of these PurchasesArés incidence declined with tif€.
However as these agricultural areas continue toatg@éoday, it can safely be said that it has not

been totally lost.

Only on the Tea Estates was the economic situatifiarent. For the management of these
estates, the landowners held out economic rewargm®lyygamists. In order to have a reserve
army at hand during the tea-picking seasons, ib@maged large families among African
labourers. They also offered paid employment ay Vew rates to women and children, their
wages, however, had to be collected by their haaldeheads and thus in order to improve a

family’s income, having many wives and children le@dnomic rewards.

The management of the Tea Estates also gave tp woeker a piece of land on which his wives
and children could grow food crops. These smalllgas did not reduce the tea plantations since

the estates had superabundant land, yet they seztehe potential for exploitation because the

273 | pid
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food grown by the workers and their families endbieanagement to keep their wages low and
yet guaranteed the social reproduction of theiplalforce. Hence the arrangements favoured

both managements and household heads, but grogdbited women and children.

The impact on polygamy is that it tended to sulzgidhe capitalist economy of the Tea Estates.
Polygamous marriages including that of the leviratéon were entered into for the wrong
reasons detached from those of the family’s ecoonaweil-being and social integration but those

of profiteering and competitiveness.

The basis for the above explanation is that polygand succession are inseparable. A
polygamous setup inevitably leads to consideratenms rules of succession which are not the

same as those of a monogamous marriage

5.2.2.3The ‘Official’ Customary Law and Polygamy

The ‘official’ customary law came with the adveritamlonialism. In 1917 the then Rhodesian

government passed the Native Marriage OrdinAffgeroviding that a man was entitled in terms

any indigenous law to take a widow of a deceaskdive although there was the precondition

27% Act No. 15 of 1917 as amended by Act No. 16 of 9 9®ovided that, ‘when under any
prevailing law or custom a man entitled to takewite the widow or widows of a deceased
relative, he should as soon as the inheritancentmrg has been completed, appear before a
Marriage Officer, with such widows as he may desirdake to wife, and register a marriage
with each of them.’
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that the marriage be registered. The Rhodesianrgoent, in terms of its general law effected a
consolidation of the already existing indigenouw/,lan the sense that the levirate system
whereby the brother of a deceased African man csudteed to his widow and take her as his
new wife, was recognized as a valid form of maeiédgtween Africans. Here the strength and
resilience of the rules of customary law of suciessto the extent of getting legislative

recognition, is beyond doubit.

In 1951 the Customary Marriages ACtor African Marriages Acwas passed. The rational
behind the Act was to provide for the solemnizaidrcustomary marriages whilst at the same
time regulating certain incidents in connectionlwsuch marriages and to prevent the pledging

of children. The Act like the Native Marriage Ordite recognized polygamy as a valid

marriage but still imposing the western notionttmithat it be solemnized or formalized.

The colonial administration introduced a hierardfymarriage forms, the lowest of which was
the traditional marriage, followed by a traditiomaharriage which was registered by a District
Commissioner, and lastly a civil marriage or ChaustMarriage, that is, a marriage registered as

‘civil and not a traditional marriage. The law &8 that anyone who marries under the

27> Customary Marriages AchNo. 29 of 1951 The Act held that, “no marriage teacted
according to customary lavincluding the case where a man takes to wife the dow of a
deceased relativeshall be regarded as a valid marriage unlessu@) marriage is solemnized
in terms of this Act; or (c) such marriage was cacted before the®February 1918. In terms
of subsection 2, “a marriage contracted accordingustomary law on or after thé Eebruary
1918, and before theDanuary 1951 which is registered under the Natlaeriages Act shall

be regarded as a valid marriage. This Act althaegbgnizing polygamy still struck at the heart
of the African socio-legal system by attachingwisstern concepts of a specialized legal system
and demanding the solemnization of such marriages.
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Marriages Act’®r under the African Marriages A¢t and then obtains an Enabling Certificate

binds himself to monogamy. Already it was appariat the recognition of polygamy as a
feature of the African traditional marriage haddiae compromised, and the rules of succession

and creation of heirs flowing therefrom would bemesly affected.

In the case oMujawo v Chogugudzd®the deceased, a male, had a child by a woman eonwh
he was married by purely customary rites as wela ahild from his union to the woman to
whom he was married under civil rites. Although toairt agreed that the general law applied to
the estate and thus the ‘civil rites widow’ and leéild should benefit alone in terms of the

common law and provisions of the Deceased Persansly Maintenance Act’® the decision

was reached that the child of the customary lawmumas also entitled to succeed to his father’s

estate by virtue of the provisions of section 3hedf African Marriages Acivhich provides: A

marriage contracted according to African law andstam which is not a valid marriage in terms
of this section shall, for the purposes of Africemw and custom relating to the status,
guardianship custody and rights of succession efcthildren of such marriage, be regarded as a

valid marriage’

27% Act No. 81 of 1964

277 pct No. 29 of 1951

278 3C 142/92, the Supreme Court had ruled that sedfiohad been repealed by implication by
the Legal Age of Majority Act

29 Act No. 39 of 1978, see also in 3.3.215pra,regardless of whether customary or the general
law is applied or whether the estate is testatentastate, there is an obligation to maintain
certain categories of dependents of a deceasedrpeither under customary law or in terms of
the Act
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This section was seen as legitimizing the childtfe purposes of general law so that it could
become one of the heirab intestateunder general law. The wording is quite specifnt a

confined to situations where customary law is tcapplied to the questions of succession. The
continued recognition of the customary law of sge@a remains noteworthy. The latest

position in Zimbabwe is that, marriages solemniaader the Customary Marriages Aag well

as unregistered marriages which are contracteddordance with custom result in the estates of

the spouses being administered in terms of PaA bf the Administration of Estates

Amendment Acbf 1997. The bearing it has on polygamy is thatfmows of polygamous men

the position is as follows:

« If a man registered his first marriage in ternisgh@ Marriages Act any subsequent customary

union results in the second widow not being recogphias a spouse.

« If the man’s first marriage was an unregisteragt@mary union and any subsequent marriage

was registered in terms of the Marriage Axith widows are recognized as surviving spouses.

* If a man’s first marriage was solemnized in terofsthe Customary Marriages A&nd

subsequently contracted “monogamous” marriage ldttows are recognized as surviving

Spouses.
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5.2.2.4S0OUTH AFRICAN COUNTERPART

During the era of white rule in South Africa thepapach was not quite similar to that in
Zimbabwe. The attitude of the administration isregéfied in the case dilkambula v Linda®®
In this case it was illustrated that one could betypto a customary marriage in addition to a

civil marriage if one so desired but the customaayriage wife and children would get nothing

out of the estate. In 1978 South Africa saw then3kai Marriages A& that recognized

polygamy and unconditionally equated the customayriage to the civil marriage. The
positive impact on succession was that this impitotree proprietary consequences thereof,

signifying a victory for customary law and overtimving the position adopted iNkambula’s

case?®?

In 1998 the Recognition of Customary Marriages®Acwas passed and this time the Act

brought similar provisions as those in the Trangket but this time applied to the whole of
South Africa. Though polygamy was recognized imteiof this Act, a man had to apply to a

court before taking a second or third wife whidh &ints customary law with western concepts

280 1951 (1) SA 377 (A), where Fagan CJ held that “ive customary union is not a legal
marriage”
281 Act No. 21 of 1978, gave full recognition to thestomary marriage and gave it equal status
to the common law marriage. The wife and childréa customary marriage were now able to
inherit equally with the wife and children of thevit marriage. The Act thus overthrew the
position established in the caseNambula v Lindal951 (1) SA 377 (A), that a widow and
children from a customary law marriage did not h&gal grounds to lodge a claim for the
izrggleritance of a deceased male’s estate wheremsantage coexisted with a civil marriage
supra
283 Act No. 120 of 1998, this was a half-hearted atmege of polygamy and customary law as
whole. It declared full recognition of customarymmge, but introduced rules of civil marriage

into it. It thus became, in important respects,maketlicine in a new bottle with beautiful labels
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of law placing it in a context to which it did nbelong. The Act is similar to the Customary
Marriages Actin Zimbabwe that also recognizes polygamy but ireguthat such union be
solemnized®* The impact of this on succession is negative ard ¢onflict with the customary

law of succession.

It is such progressive legislation that has beemdoned by women’s groups in the region
acknowledging that in terms of polygamous marriatlpes support the position in Zimbabwe
where all wives share equally in the estate as aglspecial provision being made along the
lines of legislation in Ghana, Zambia and Zimbahlagt a surviving spouse must be guaranteed
rights to the deceased’s house and household g&viise victory for polygamy is that it means

that the legislation does to a certain extent reizegit as a legal traditional institutigf

5.2.2.5CONCLUSION

The above analysis shows that capitalism has bapabte of using for its own advantage
structural elements of the communal mode of pradnctHowever, in adapting polygamy to

capitalist needs, the exploitative ethos inherentapitalism has transformed the traditional

84 See 5.2.2.3 above

285 M O’Sullivan, comments on the South African Lawnfmission’s Project 90, discussion
paper 93 on customary law and inheritance, Womdrégal Centre, South Africa at
http://www.wlce.co.za/index.html

%% See The Administration of Estates Amendment icB.3.2.10supra that was aimed at
providing a solution particularly amongst the pehlarising from multiple marriages. It dictates
that « One third of the net estate should be diidetween the surviving wives in the
proportions two shares to the first or senior vafed one share to the other wives and; « The
remainder of the estate should devolve upon Achiisl or B. his children in equal shares.
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institutions of polygamy and succession and infextsitheir negative elements. Polygamy does
have a future in so far as people especially rfofld continue to adhere to their customs by
practicing their ‘living law’. However the ‘officlalaw’ requiring solemnization of African
marriages is out of touch with custom because teeage rural folk are relatively ignorant of
legal language and its implications that may impgsen them, obligations that were not known
to African culture. This accordingly points to agtt future for the customary law of succession

in Zimbabwe.

5.2.3 STATUS OF WOMEN

5.2.3.1The Administration of Estates Amendment Ac%87

An important legislative provision in Zimbabwe ligsthe section 23(3) (b) of the Constitution
which as alluded to earlier, was applied in Kh@gaya v Magay&® case. It upheld the minority
status of women breaching women’s rights instrusievttich prescribe equality before the law

for all persons, such as the Convention on Elinmmabf all forms of Discrimination Against

Women(CEDAW) and the African Charter on Human and PespRights(ACHPR) to mention

a few. Although the law was amended in 1997 to esklthe shortcomings met in thiagaya

287 Administration of Estates Amendmehtt No. 6 of 1997
288 See discussion in 4.2 chapterupsa
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case by the promulgation of the Administration stdfes Amendment AZf in 1997, the Act

applies to deaths occurring after 1 November 1997.

The 1997 amendment to the Administration of Est#tessNo. 6 of 1997, which would have

governed thevlagayadecision had the deceased died after this actifsyaly allows women
who are parties to both monogamous and polygamousefolds to inherit property, both as
spouses and as children of the deceased. Thusseeceatates of persons, who passed away

before 1 November 1997, are bound byMegayadecision.

5.2.3.2The Legal Age of Majority Act?%°

The Act was in itself another significant move widgard to customary law, as the legislature
granted women procedural rights not recognized Wstarnary law. Such laws legislatively
regulate customary law in such a way as to bringnare in line with the norms of urban
Zimbabweans and international human rights commguhibwever one might want to argue that

the concepts of minority and majority status weoe known to African Customary law but that

289 see in 3.3.2.10 chaptersBpra sets out in section 68F that one third of theasgate should
be divided between the surviving wives in the prtipas, two shares to the first or senior wife
and one share to the other wives. The remaindgreoéstate should devolve upon A. his child or
B. his children in equal shares. Other sectionghefAct provide widows with entitlement to
receive ownership rights over the house they liveat the time of their husband’s death.

290 The Act granted majority status aletus standio both male and females upon attaining the
age of 18 years, see al8hihowa v Mangwend&987 (1) ZLR 228 (S) in 3.3.2.6 chaptenf®sa
where the respondent was rightly appointed thesiate heiress to her father’s property
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they were Common law concepts which should onlyused in customary law situations with

great care !

The Zimbabwe Women’s Lawyers Association is in plecess of compiling a communication
to the African Commission to challenge the decisiotheMagayacase. Part of the relief sought
is to have the section 23(3)(b) or the ‘DiscrimorgtClause’ repealed in line with international
human rights law. It is anticipated that a repdathat section would deal with problems with

regards to access to property by worfién.

5.2.3.3IMPACT OF THE CONVENTION ON THE ELIMINATION OF ALL FORMS

OF DISCRIMINATION AGAINST WOMEN (CEDAW)

As was noted in the previous chapter the provisioh€EDAW were aimed mainly at the

upliftment of the rights of women from an intermmeal human rights perspective. It sought to
discourage the discrimination of women in all sgiseof their political, social, and economic
life. CEDAW however cannot be seen as a compelliagument in the Zimbabwean human
rights arena due to the fact that section 111Bhef@onstitution of Zimbabwe determines that

international instruments do not have the forcelavf in Zimbabwe until they have been

291 Muchechetere JA, iMagaya v Magay&C-210-98, see chaptesdpra

292 T Ngwenya, How Strategic Litigation Can Be Appli#d Zimbabwe, Zimbabwe Women
Lawyers Association Bulawayo at

http://www.wlce.co.za/conference 2005/Thandekile Mgenya.pdf
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domesticated by an Act of Parliament. As such ttheyhot have authoritative force in judicial

decisions, only persuasive force.

CEDAW has also received criticism for being a refilen of Western values. In addition to the
critics, many African counties that have ratifieBE[@AW are said to have entered a number of
reservations, on cultural or religious grounds, edmat excluding customary laws from the
instrument’s scrutiny, very similar to the way tl@@mbabwean constitution provides for
exceptions in this regard in terms of section 23{3CEDAW has thus been of minimal help in
guaranteeing the full recognition of women’s righidere customs are perceived to be

discriminatory such as in the field of succession.

5.2.3.4 Research and Education: A Tool for Change

Short of restructuring the legal system in Zimbabwerid it of a problematic relationship
between customary and civil law within the civilsgsm, there are steps that human rights
advocates in and out of Zimbabwe can take to aithendevelopment of women’s rights in
Zimbabwe. Given the current system of law and thggcl with which theMagaya case was

decided, there are two possible modes of attack.

2% see L Kalenga, in 4.4 chapterdpsa, for a more comprehensive discussion on the impbrta
provisions of the convention

294 See provisions in 4.8upra, that, gender discrimination shall not be unconsthal in a
matter between Africans involving customary lawameting the devolution of property, marriage
divorce e.t.c
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First, if the justices itMagayamisinterpreted the current status of customarywath regard to
inheritance, the human rights community must emdighthe legal community with research
properly reflecting reality. Such reports are caothe published by the Women and Law in
Southern Africa Trust (WLSA), but more needs todbee by a variety of groups to give a true
and convincing representation of customary law. diffeculty with this strategy is that, even if
convincing research and arguments are put forthbumdance, the judges in the current legal
system still have too much discretion and are feeignore such research in favor of their own

interpretations, relying on texts that might besatary old.

Still, it would seem more difficult to ignore thesearch if it is comprehensive and convincing.
Along these lines, as opposed to petitioning CEDAWI writing letters to the Zimbabwe
Supreme Court, as happened subsequent tdM#dgaya decision, international human rights
groups would be wise to dedicate their effortsuiadiraising for those doing ground research in
Zimbabwe. So from my point of view legal researatgéted to informing the judiciary could be

more profitable than that aimed at educating threeggd public.

Some proponents of women’s rights are of the vieat tustomary communities ought to be
educated as to their rights under international Zintbabwean civil law. They say that efforts
should be oriented towards rights enforcement addcaion within the communities
themselves, with appropriate written promotions thanges occurring in the communities so

that judges can be kept in touch with developments.
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| am of the view that, as the majority of peopleowhly on customary law are the rural folk, and
have not yet ‘crossed the boundary’ into an urlifastlyle as their fellow urbanized black folk, it
is difficult to adopt educational initiatives aimatithe formal education of these communities as
to what their rights are. As these people tendetonbre conservative in their thinking, it is not a
guarantee that they will receive this ‘new knowle'dgnd law with open hands. As Koyana puts
it, “change cannot be forced down the throaf3 If customary law is to be maintained within the
civil system, while reforming it to better proteatomen’s rights, then it is the customary

communities themselves who will have to chang&it.

Recently in the Eastern Cape Province the Chiéfabdbeni in the Bizana District was assaulted
and fled his home to KwaZulu Natal because he dedefhhe government’'s mining scheme in
the district, which the people oppose. The peomesvguoted as saying: “they will have to Kill
us first before they can start any mining actigtien the land of our forefathers”, further
illustrating the reluctance of particularly ruradmamunities to accept the imposition of abrupt

changes in the social-economic organization andapertheir legal live®’’

29% Koyana,Changing Societ$28

2% See also A A An-Na'im in 4.9 Chapter fiprg where the writer makes a persuasive
argument for the dynamic concept of internal “cdturansformation” as the most practical
guarantee of entrenching human rights in Africacied@es. He argueshat culture has a
significant impact on human rights paradigms arotiedworld and as such, culture is the best-
suited vehicle for protecting rights.

297 On the 28 of August 2008, The Daily Dispatch, reported ois iksue of ‘modernization’,
saying it was good but that the people were natyrder it. The Editorial team of the newspaper
recommends the programme to be shelved by the ot because of the violence it has
spawned among other practical considerations.
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5.2.3.5 Socio-Legal Engineering to Raise the Status of Wa@n

Social engineering is defined by Bullock and Stai&s$®® in their Dictionary of Modern
Thought as “the planning of social changes accgrtiina blueprint (plan) instead of allowing
social institutions to develop in a haphazard menfde term ‘socio-legal engineering’ is used
here after Beckstrofit’ to describe the means whereby States seek td sffeial change by the
introduction of new laws or the reform of existilagvs. A good and relevant example of this in a

modern State was the introduction of the Sex Disicrtion Act of 1976 in the United

Kingdom, which sought to outlaw discrimination ¢r tgrounds of sex in Britain.

Many African countries including Zimbabwe have mdde reaching changes in family law
since independence in their efforts to promoteomati unity through legal unity and to prepare
their populations for modernization and industzation. A Commission held in Salisbury in
1976 reported amongst other things that the extefataily system with its network of ties and
obligations would be unfavourable to the aspiratioha modern state and legislation has been

designed to weaken obligations to kinfolk and ttalelssh the nuclear family as a viable

298 A Bullock and O Stallybrassihe Fontana Dictionary of Modern Thoughi977, it covers
(inter alia) the fields of anthropology, sociologgconomics, philosophy, history, politics,
physics, and biology, a relatively new concept,ih@wriginated in the 1970s with Bullock and
Stallybrass. They felt that an ordinary dictionaoytains “thousands of words familiar to us all”,
while an encyclopedia contains (with regard to mod&ought) “a vast amount of irrelevant
material”. They sensed the need for a dictionarg néw kind.

299 3 Beckstrom, Handicaps of Legal Social Engineeiin@eveloping Nation, The American
Journal of Comparative Law, XXII, pg 669-712
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economic unit ‘unfettered by traditional rules talg to status and legal capacity and in so

doing, to improve the status of woméff.

The Kenyan Government also set up a commissioruocession which presented its report in
1969 on the law of successidH.Included in its recommendations were those whichuld/
protect the rights of the widow. The widow of a mgamist who died intestate would be
entitled to a life interest in his ‘free propertyhat is, the property which the person was legally
competent to dispose of during his lifetime. In tase of a polygamist who died intestate his
free estate would be divided among the houses @diogpto the number of children, adding any
surviving wife to this number, the widow to havdifa interest in the share allocated to each

house. A widow’s interest would terminate on henaeriage.

There is little doubt that enactments along thaseslwould ultimately be of immense benefit to
women and, through them, to their children. A mapreperty would not revert to his natal
family but would provide for both wife and childreand other dependants. The reversion of
property to the natal family group perpetuates iitgportance in that a man’s primary

responsibility is to it, rather than his family @focreation.

309 Church of The Province of Central Africa, DiocedeViashonaland, Commission to inquire
into the Legal Status of African Women, Salisbur§76, 5

301 Report of the Commission on the Law of Successi®§9, Kenya, Nairobi Government
Printer
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Allott®*? warns of the consequences of striking directlfaatily structures. The author says,
“Succession law, as the most exact mirror of speabcial and economic structure and the
principal means by which a different society maybloidt, is in my opinion the most significant

branch of the customary law to be considered ine@mination of the African law as a whole.
If the succession law goes, the whole fabric otausry law goes with it. If the succession law
changes there will be serious and irreversible ne@sions on the way people live. Attacks on

the customary law of succession are direct attankhie way people live®®

But the customary law of succession, as has beanwrsin the study, is no longer universally
complied with. The rules which govern a face toef@ommunity are too easily broken in the
event of geographical mobility and urbanization amother factoré® The controls exercised

by the extended family are everywhere weakefindillot also goes on and admits that the
social structures of modern Africa, around whichcimwustomary law is built are rapidly

changing®®®

302 A N Allott, The future of African Law, African Law: Adaptatiand Development(1965),
234-5

303 See also the South African case Bdingindawowhich sought to abolish the Regional
Authority Courts initially created to cater for blalitigants by contesting that these courts were
not independent and impartial among other issuesdldhga J held that, regarding judicial
independence and impartiality, this was a westayncept that could not be attached to
customary law and that attaching this western qoinesuld be to strike at the heart of the
African legal system especially the judicial fattegreof

304 See discussion of some of these factors in 3.Bdpt@r 3Supra bringing to light social and
economic independence, disintegration of the stésgie economy and the introduction of the
capitalist economy and its effects on rural urbagration as some of the tools disengaging the
extended family structures

305 May, Colonial Law106

306 gee also Allott,African Law 236, the author says that, cohesion and diseiptify the
justification for extended family groupings aredatened; the previously unquestioned authority
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To conclude therefore, attempts to control or abhotiustom as has been seen above can be made
by legislative means, but these are rarely as teffeas their promoters often believe. | am of the
belief that customary practices do not cease tforéeticed because there is the existence of state
law. To the contrary, they may continue to live hwihe people in their daily lives. Bringing
custom into debate, recognizing its merits, andlekm its dynamics allows a deeper
consideration of its values. Equally importantssextaining how the principles of custom which
underlie inheritance practices have been adaptedmeéet new social and economic
circumstances. Where the operation of custom isialbperecognized as being applicable, there

is need to constantly monitor the way in which oustis applied by the people and the lower
courts. The adaptations of custom can then be cadpaith the ways in which customary law

was ossified by the higher courts.

Finally, given that decisions as the oneMagayathat held that the prospective female heir’s
age of majority is irrelevant to the case, thisggoa to show the loophole in the Legal Age of
Majority Act, which does not specify the substantive right$ teane with majority, it might be

wise to continue lobbying efforts at the Zimbabwéegislature. Nationwide movements and
marches aimed at an elected legislature could bee mffective than marches aimed at a

judiciary that has exercised the discretion théslature granted.

of father over child and uncle over nephew, of lamsbover wife is questioned. The family
relationship and the physical moral and supernbtebefs upon which they are anchored are
dying and cannot be revived
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5.2.4 CONCLUSION

This research has indicated that a single apprtaatihe problems of inheritance is inadequate.
There is need to adopt multifaceted initiatives chdeal with the social, legal, economic and
emotional problems. Law reform is, of itself, atlé significance unless it is also accompanied
by the other suggested non-legal measures. Ittiemough for periodic or erratic attacks into
law reform to be undertaken, there is need forcivestant monitoring of social and economic
developments so that the care and protection ofatindies of the deceased persons is optimized

using the resources of the deceased estate.

Firstly it is vital that grassroots programmes bstituted to ensure that there is a nationwide
appreciation of the need to educate women and defeim to meet the economic and social
needs of the changing Zimbabwean Society. Womenl neebe positively empowered and
encouraged to take their rightful place in the @rowy of the country in their own right, and not

as mere accessories to and users of male rights.

Secondly, where the family or an individual abutbesr position, there has to be the capacity to
intervene and impose solutions which are in the lesrests of the dependants of a deceased
persort®’ Finally both custom and the general law shouldebaluated, based on their own

merits and in their appropriate settings. Both hitnedr strong points and weaknesses. Reform of

307 see alss@hibicase in 4.10upra
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either should only be undertaken after due and gr@valuation has taken place and not in

response to sloganeering or for making politicahga

In the post-colonial era, southern African states searching for means of reflecting and
reinforcing pre-colonial belief systems. A retum ttadition is therefore an important step in
establishing independence through self-determinatfd a minimum, it allows at least some
adherence to traditions despite the existence ofjid, more clearly administrable civil law

system. Further, traditional authorities and comityucourts are unlikely to admit the distorted
colonial origins of their customary law. This rendes the need for the Supreme Court of
Zimbabwe and for human rights groups in Zimbabweetwourage the development of a
modernized, responsive customary law, one thag¢ctsfltraditional cultures of today instead of

ages past.

In an effort to simulate national solidarity anddgrit is necessary for African governments to
emphasize everything that is valuable in the Afriggst. High on the list of such African
elements are the traditional African institutiomglavalues as expressed in their legal systems.
Parallel with this feeling is the desire to breakag from the overpowering influence of

introduced European constitutioffs.

308 See Allott,African Law opcit, 219, see also the distinctions between cultur@ligtive and
universalist type constitutions in Zimbabwe and tBo@frica respectively, the first seemingly
defending African culture and the other reflectmgstern notions of individual rights, see also
in 4.2 and 4.1@upra
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It is evident from the aforegoing exposition thiaice the advent of colonization, solutions to the
vexed problem of interaction between customary #d the received western law have been
tried virtually without pause. It is gratifying toote that no solution has ever really eliminated
the customary law of succession and inheritan@akit to the strength and resilience of the legal
system in this area. The close relationship betwbencustomary law of marriage and the
customary law of succession has been noted infithas chapter, and the survival of the one

means the survival of the other. Certainly, thase will probably be the longest survivors.

Solutions like codification and the separation loé ttustomary courts from the western type
courts, which have been visited at some lengthis ¢chapter because of their importance, are
further mechanisms that will no doubt be clungnahe unending search for solutions to the

problem of interaction of legal systems.
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GLOSSAY OF TERMS

Adelphic successioralso called collateral concession, is a system lmctv the throne, status of
the deceased or his assets passed not linearly fatiner to son, but laterally from brother to
brother and then to the eldest son of the eldesthler who had died

Abosendocould be uncles, brothers and other senior relatiotthe deceased

Babamudiki a younger brother of a deceased male who takes theewidow and unmarried
children, in as much as he takes over the property.

Chizvarwa has a bull dedicated to the spirit of the commonestor, to be sacrificed when he
shows signs of wanting it, and often there is aitspiedium that becomes possessed by the
common ancestor when he wishes to speak to ting ldescendants. So even after the deceased
has passed on, the common ancestor keeps the tngeiher.

Constitutionalism The study of constitutions,is a complex of ideas, attitudes, and patterhs o
behavior elaborating the principle that the authgrof government derives from and is limited
by a body of fundamental law.

Inheritance is the practice of passing on property, titlesbtde and obligations upon the death
of an individual. It has long played an importantle in human societies. The rules of
inheritance differ between societies and have cbhdrayer time

Inyembezi meaning tears, which meant that she was mournéndather’s death.

Indlalifa an heir in terms of Ndebele, Zulu and Xhosa custgiaav, usually the eldest son who
inherits the family property
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Isiphipha a Xhosa custom by which a husband may donate a fdrmeald to his wife. The beast
will in turn be inherited by the youngest son, hio¢ eldest, as in most circumstances of
customary inheritance.

Isicino a Ndebele and Xhosa custom wereby the youngesnBerits a bull and its progeny
which can in turn be used for general upkeep ofwidow. He son does not leave his father’'s
kraal and holds the responsibility of ploughing tbe widow

Kurova guva Shona custom usually held about a year after theabof a deceased male, but it
may take place earlier or even later. The purpdsieuoova guva is to bring back the spirit of the
deceased from the grave to his hut to be in theteithis descendants.

Kupisa guvain terms of Shona custom a widow is not alloweehigage in sexual relations with
other man before her deceased husband’s cleartgrgmony in held (kurova guva), if she so
engages she will be accused of having ‘burnt hebhad’s grave’ (kupisa guva).

Kugara nhaka Shona custom that comes subsequent to (kurova gumnh)s a ritual for the
distribution of his possessions (nhaka) which idelthis wife or wives, sons and daughters,
cattle, other domestic stock and his personal lggloys.

Linear successionnvoles descent from an ancestor down through es@f male links, that is,
through the ancestor's son, his son's sons, his sams' sons, etc. The eldest son of the house
may take both his father’'s name on the one handl@ag@roperty that he left on the other.

Organic parts also refered to as the reproductive part f the dseel’s estate, it comprised of
property such as livestock and essential foodstufish served organic or ritual needs and was
central to providing the means and resources ferdbntinued upkeep of the surviving children
and the spouse.

Successionn law, succession of property covers the two migstconcepts of inheritance and
heirship, and applies where property is passed e or more dependants according to a
formula set out in law, religion, custom or undee terms of a trust

Ultimogeniture also known as a junior right, is the tradition ahieritance where the last-born
or youngest in a family holds a privileged positiora parent’s wealth, status or office.
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Ukungena/Ukugenwaa type of marriage in which a widow is requiredrt@rry one of her
husband's brothers after her husband's death. Alsown as a ‘Levirate marriage’, it is
practiced by societies with a strong clan structurevhich marriage outside the clan may not be
encouraged

Umbuyiso/Ukubuyisais a ceremony performed a year after the deatetiead of a family. It
is done in order to bring home the spirit of thecelesedin terms of Ndebele, Zulu and Xhosa
custom



