





























SUMMARY

The reduction of tariffs and quotas has shifted the attention of the international trading
community to less noticeable trade barriers. Technical barriers to trade (TBT) measures have
significantly been used to protect domestic markets. Although TBT measures were designed for
legitimate regulatory purposes they swiftly became protectionist tools. The TBT issue was
brought unto the GATT agenda during the Tokyo Round of multilateral trade negotiations. The
concern was that TBT measures ¢ |d undermine the market access benefits gained from the
tariffs and quota reductions. The Agreement on Techhical Barriers to Trade (TBT Agreement)
was adopted by the World Trade Organization (WTO) to prevent the use of TBT measures for
protectionist ends. Accordingly, the principal objective of the Agreement is to prevent the use of

domestic technical regulations as unjustified technical barriers to trade.

It is also the aim of the TBT Agreement to enable the beneficial participation of all members in

the global trading system. It gives speci :loping countries that generally face
challenges in accessing the international e of great importance to developing
countries and sustain the economies of n les. Nonetheless the value of exports
to developing countries can only be ma | consistently comply with the TBT

regulations and standards that are prescribed TNJJ#red export target markets. This points to
the need for an effective TBT @m@rﬁ}eefppﬁr@ﬂgﬁ@ing countries from illegal
TBT measures. Thus the applicatibo pethentampréiages. < e TBT Agreement should be

designed to accommodate the special interests of developing countries.

The objective of this study to scrutinise the TBT Agreement with the view to identifying the
gaps/loopholes in its framework, interpretation and implementation from the perspective of
developing countries. It seeks to establish whether the Agreement encourages non-protectionist
trade from the perspective of developing countries. The study concludes that developing
countries need a TBT regulatory system that will reduce TBT-related protectionist measures and
meaningfully take into account their technical and resource constraints in meeting the

requirements of the Agreement.
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The largest part of technical barriers ) trade occurs during the conformity assessment, verifying
whether the requirements of the applicable standards and regulations are met. In this phase, the
general tendency is that the authorities of the importing countries refuse to recognise tests
performed by exporting firms or their public authorities and decline their conformity
declarations.®” Compliance costs can provide an advantage to large firms, which can bear the
differentiated costs while creating ch enges for developing countries that lag behind developed
countries in their capacities for effective certification and accreditation of testing facilities.®’
Approval and testing procedures in nporting nations which are often costly and lengthy in
duration may create trade restrictions for de' * For example, meeting the EU’s
tests for telecommunications equipi nt w te six to eight weeks, reducing

product value by five to ten percent.®’

It has been shown that environment protectiox'affect developing countries’ exports
as they lack adequate infrastructuﬁ 1d ﬁéfpgﬁ t (STTP% F{t}}Tg{, geveloped counterpart’s
standards. The market access conditi% &fh@ I Jargpy lc'ivféermine the performance of
developing countries’ exports, because it is the major destination for most of their exports.®*It is
evident that TBT measures have severe implications for developing countries. To overcome such
technicalities producers in develo; ; countries will need to be innovative in the strategic
positioning of their products in inter tional markets regardless of their financial positions. More
attention should therefore be drav to the limitations of TBT Agreement as a vehicle for

promoting developing countries’ interests and the development of all states.
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in his kingdom.””* In 1689, the Boston city passed a law that made it a civic crime to

manufacture bricks in any size other than 9x4x4 inches.”

Eli Whitney also known as the “Father of Standards™ recognised the need for standardisation
when he signed a contract with the United States of America Vice President under which ten
thousand rifles which were similar to those invented in France in 1763 were to be delivered
within two years.”*Regardless of the fact that interchangeable parts of rifles had become
common,’® Whitney introduced the concept to the USA. He managed to do this “by dividing the
manufacturing process into individual steps and placing different groups to work on each step of
the process.”® Standardized rifles ible and could be easily
assembled.”’Standardisation permitted for n - high productivity which set the
groundwork for the streamlined production I

The significance of standards in the USA wvut through the Baltimore blaze of
1904.Baltimore city was under )‘Eﬁe fer more t{]ilﬁygﬁho]%s HSﬁlIt‘l%g in the destruction of
more than 1526 buildings®*’and power f:&&gme %&r&f ﬁfgéns to battle the blaze were
unsuccessful as their hose couplings did not fit the Baltimore hydrants.®' In 1927, the American
Association of State Highway Officials (AASHTO), the National Bureau of Standards (now the
National Institute of Standards and Technology or NIST) and the National Safety Council

?Breitenbers “The ARC’s of Standards Activities” 2009 available at
(accessed 01-09-2013).
10Md.

" Ping “A Brief History of Standards and Standardization Organisation: A Chinese Perspective” 2011 Economic

Series availahle at
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S Ibid.
7 Ibid.
Ihid  See alsa  Rreitenhers  “The AR(e  of  Standards  Activities” 2009  available  at
(accessed 01-09-2013).
101d.
™ Ibid.
Fire of 1904 available at
accessed 01-09-2013).
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particularly in the 19™ century.”® For example the German Reinheitsgebot (“purity law”) for beer
in 1516 set rules that described how a product meant for human consumption had to be produced
in order for it to enter the market.” 1e Reinheitsgebot was partly motivated by concerns about
food safety, assuring that the right ingredients were used’® but it has been said that the

.. 4
restrictions went too far.’

Additionally, Germany restricted live animal imports for health reasons and by 1889 the
government had closed the border to such imports.”’Also in 1892, the French government
imposed a ban on imports of cattle in the name of preventing infections.”® The UK also
introduced the ‘Animal Disease Act’ which yrt of live animals undercover of

safety rules; while it allowed frozen meat im;]

The 1970°s saw the proliferation of eco-lab on schemes and their effects on

international trade.”®In 1977 Germany introdt'e Angel eco-labeling programme.

Although the main purpose of the ggﬁr é ﬁvéxf tg %‘f“ﬁe cffsﬁﬁi'gith information on the
environmental burdens of products’ 17%9{;@9(1 # B sIRstigpist tool which hindered all

products from competitive nations. The use of TBT in global trade almost doubled, from 32% to

59% between 1994 and 2004.'®° Furthermore applications to the DSB on grounds of violation of

dlqwinnen “The Growth of Aoricnltural Pratection in Furane in the 100 and 201 Canfiries” availgble at

LaLLEddCU U/ —UO - LULJD ).
92Tongereu et al “A Cost Renefit Framework for the Accecement of non- tariff measures in agro-food trade”
available a’ accessed 06-08-2013).

°3 Another mouvauun was W resuict ue use 01 winear 1n peer brewing so as to divert wheat into bread production.
Next to the brewing ingredients (barley, hop and water) the law also regulated the sales of beer in terms of
packaging requirements and pricing. Bavaria insisted on national acceptance of the Reinheitsgebot as a precondition
for German unification under Otto von Bismarck in 1871. It became a Germany-wide law only in 1907. See
Tongereu et al “A Cost Renefit Framewark for the Assessment of non- tariff measures in agro-food trade™ available

a accessed 06-08-2013).
4 1owa.
* Ibid.
9T aw “Historv of fond and Nrio reonlation in the United States™ available at
‘accessed 01-08-2013).
WIS LHE LTIOWITT O AUHICHNUTAL Frorecnon o ramrone  in the ]()'h and 7(\Lh Centuriac” a‘mv'_lable at

LaLLEIdCU U/ — U0 = LULlD ).
BAhe ot al “Feo-lahellino  Frvirnnment and  international trade” available at
accessed 09-08-2013).
1oia.
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trading conditions are reasonably stable and predictable.'’' Its most essential principle is
formulated in Article I, that of equal treatment of all parties to the agreement. This principle is
known as the “most favoured nation” (MFN) principle. Nonetheless, its content is equal

treatment. Discriminatory treatment based on the origin of goods is not permitted.'**

The second basic principle in GATT is Article 111, that of national treatment. National treatment
means that imported goods must be treated on equally favourable terms as domestic goods. All
discriminatory treatment must cease once the goods have crossed the border. This principle

applies to both domestic regulations (for example, in respect of product safety and labeling) and

taxes (for example, value-added taxes). Ho contains Article XX (b) of the
general exceptions clause which gives each « set the level of protection that it
deems appropriate to protect certain social lic moral standards, exhaustible
natural resources and the health of humans, 133 However, the exceptions are

not unconditional. Arbitrary discrimination agaﬂ'xr not accepted except the measure is
necessary. The Asbestos report emtﬁasises tl}aéa meaélfeﬁs ‘rﬁ:c% éf no altemative GATT
consistent measure or less GATT incons'ﬁy@%@;u{ﬁ igreasqnhlyAvailable. 134The trouble that
came with this provision is that it places a burdensome onus on the complaining party. The party
must prove that the measure is not necessary, which is difficult, given that there is no given

criterion for demonstrating such fact.'*>

During GATT’s first 25 years, negotiations brought the developed countries’ tariff barriers for
industrial goods down from an average of 40% to approximately 5%.'*® However, important

products from developing countries’ namely agricultural products and textiles were largely

3! Van den Bossche and ZdoucThe Law and Policy of the World Trade Organization: Text, Cases and Materials
(2013) 851.

132 See Text of GATT available a ‘accessed
08-09-2013).

'33Shahin “Trade and Environment: How Real Is the Debate : WTO Law and Developing Country Implications” in
Sampson and Chambers (ed) Trade. Environment. and the Millonnium (2007 53, Also see Text of the GATT
available a accessed 08-08-2013).

134 Appellate pouy KepoIL LU-ASDESIOS para LIV =1 /1.

13Shahin “Trade and Environment: How Real Is the Debate: WTO Law and Developing Country Implications™ in
Sampson and Chambers (ed) Trade, Environment, and the Millennium (2002) 53.

*Jacavone “Analysis of and Impact of Sanitary and Phytosanitary measures” 2005 Integration and Trade 100.
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excluded from those negotiations.'”’ During the latter part of the GATT era, the focus was
shifted from tariffs to so called non-tariff trade barriers. Many developing countries chose not to
participate in these agreements, which instead took the form of voluntary side agreements.'*®
There have been eight rounds of trade negotiations since 1947. The first five rounds were of
relatively short duration and dealt mainly with tariff reductions. The sixth, the Kennedy Round
(1963-67), achieved deeper and wider tariff cuts, especially in industrial tariffs, and brought
developing country concemns to the fore.'*® The seventh, the Tokyo Round, which lasted six
years (1973 - 1979), cut tariffs substantially but also introduced a series of codes on non-tariff
barriers (NTBs).'*

231 The Tokyo Round

The Tokyo Round expanded the agenda aw ff issues to address the growing
incidence of non-tariff barriers (NTBs), an issue WlJ®bcen examined in the Kennedy round
but with very limited success.'*! [ljefﬂvelrkﬂtxyrm Fdyerpdadcees a separate issue of
international trade negotiation at the Kepgedndound c@dencehe first notifications about
different national standards and their enormous variety were made by the contracting parties.
This increasing multiplicity of standards was recognised as at the Kennedy Round as a potential
barrier to trade.'* It was suggested that disciplines were needed to ensure that standards are not
applied so as “to afford protection to the domestic production.”'** In conclusion to this Round of
negotiations it was agreed that a special code on national regulations and standards should be

negotiated in the nearest future.'** It was also stated that this future code should “in no way

Bnstitute  of Developmental Stidies “Harnescino trade far deuelanment: Ranafitina fram  marbat gccess
opportunities” available a ‘accessed
02-07-2013).
"% Ibid.
% bid.
0 Objectives and Organisations of the WTO available at
(accessed 02-07-2013).
! Evans “The General Agreement on Tariffs and Trade”: International Oreanisations (1968} 72° Rriefins Paner-
Develaping Country Participation in the G/ T A Reassessment available a

‘accessed 28-07-2013).
“Cioa.
“Murkomen “ Making Sanitary and Phytosanitary Agreement work in developing countries of Sub-Saharan
Africa” 2006 bepress Legal series 12-13.
" Ibid.
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interfere with responsibility of governments for safety, health and welfare of their people or for
the protection of the environment in which they live, but merely seek to minimise the effects of

such actions on international trade.”'*

It was in the Tokyo Round that the ! mndards Codes were discussed and finalised.'*® Contracting

<

Parties were committed to the ‘ rogressive dismantling of obstacles to trade and the
improvement of the international fr: ework for the conduct of world trade.”'*” This came after

the realisation that tariffs were not the only factor influencing international trade.'*®

Nearly thirty developing countries particip. * Hence the negotiating parties
committed to the “the need for special me in the negotiations to assist the
developing countries in their efforts to incre rnings and to promote economic
development.”" This need was a follow uj leport were a Declaration on the

Promotion of Trade of Less Developed Counv)pted.mThe Declaration called for

more attention to be given to proirj:mmes of te%hnigf ‘FSSF*ECI—f‘ﬁP developed countries to

developing countries for improvements T&g@(}%fom@ﬁgﬁ%methods, and the expansion
of trade among developing countries themselves.'**The report led to the adoption of Part V1 of
the GATT which later created a preferential trading system that favoured developing
countries.'>*Similarly the Generalised System of Preferences (GSP) granting preferential tariff
rates to exports from developing countries into the markets of the industrialised countries

154

without any need for reciprocal treatment >" was also established.

145 World Trade Renart 7007 “Sivtv veare of the Multilataral Tradine Quetayy: Achievements and challenges”

available a (accessed 04-04-2013).

" Ibid.

7 World em: Achievements and challenges”
available a (accessed 04-04-2013).

" Ibid.

" 1bid.

'Michalopoulos “Trade and development in GATT and WTO: The role of special and differential treatment for
developing countries” 2000 World Bank Policy Research Working Paper No. 2388 4.

151 World Trade Renort 2007“Sixtv vears of the Multilateral Tradino SQuetem: Achievements and challenges”
available a (accessed 04-04-2013).

" Ibid.

**Murkomen 2006 bepress Legal Series 13-14.

*Nguyen “The generalized system of preferences” available at

(accessed 10/06/13).
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aspirations as expressed in the Toky  Jeclaration.”'®” The increased concern about TBTs made

them an important agenda point fort Uruguay Round of Multilateral Trade Negotiations.

232 The Uruguay Round

The seeds of the Uruguay Round were sown in November 1982 at a ministerial meeting of
GATT Members in Geneva.'®® Though the meeting never materialised to anything, its work
programme that was agreed on forr  the basis for what was to become the Uruguay Round

negotiating agenda. The Round was | n launched in September 1986, in Punta del Este.'®’

The Uruguay Round had a number of goals thening of contra-TBT measures
of the international trade regime. Its it go: "BT measures apply universally,
not plurilateraly.'” It also sought » inc of signatories of multilateral

agreements covering the TBT’s reg ations. PP, it wanted to distinguish between
measures relating to standards and tgchlpvépgﬂ;ys ofrddefet depdsamd measures relating to
standards on animal, plant and hun lﬂagﬂhﬂémddiﬁm%lyyﬂﬁemund sought to add to the
Standards Code stronger disciplines on Sanitary and Phytosanitary (SPS) measures. SPS
measures are used to ensure that fooc ; safe and to guard against the spread of diseases and pests
amongst plants and animals.'”” Thus  gotiators preferred not to incorporate provisions on SPS

measures into the agreement regulati  technical barriers to trade.

Two major proposals which later bec 1e part of the TBT Agreement were made in the Round.
One was made by the European Community (EC) and the other by the US. The European

Community proposed to “expand” the reach of the Standards Code more effectively by making

1 1bid.

NIXTV veare nT The vinimiararai 1 raaino \verems Achievements and cna“enges ava”able at
(accessed 04-04-2013).
101u.
' Henson and Loader “Barriers to agr ural exports from developing countries: The role of the SPS
requirements” 2001 World Development Jou L.
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new standards for hazards formerly regulated and substantially increased capacities for

inspection or enforcement.”*

Developing countries accounted for the bulk of rejections.??® Most of the rejections were from
countries which have been large or dominant suppliers of ‘sensitive’ products for many years, for
example, Brazil, Thailand, Mexico and Turkey, or newly emerging large exporters of such
products, for example, China, Vietnam and India.”?’ The data reveals that developing countries
are frustrated by TBT regulations which require substantial technical expertise, a scarce resource

in many developing countries.>*® Developed countries apply more sophisticated conformity

assessment procedures, standards and techni 1 developing countries reflecting
their technological, economic, institutior onditions.”?’ This complicates
international trade flows by increasing the c« rith the norms of these countries.
Despite the fact that developing countries ¢ enged they are still expected to

meet the requirements set by develope countrié'satisfy the required standards would
result in the elimination of their Tﬁ(ﬁf f[l;(gT egfarg&t?dt cigftg?gons. Since developing
countries are on the whole “standards tgiﬁ:ése rihEk “M makers” their best choice,
both from a cost and an efficiency point of view, is the adoption of those standards used in the
markets of their major trading partners rather than the elaboration of their own indigenous

standards.?>°

A study by Otsuki et al estimated e impact of changes in the EU standard on maximum
aflatoxin levels in food using trade and regulatory survey data for 15 European countries and
nine African countries between 1989 and 1998. The results show that implementation of TBT

measures would reduce African exports of cereals, dried fruits, and nuts to Europe by 64% or

22 Jaffe ot al “Aoro-Food Fxnort from Develonine Countries: The Challenges posed by Standards™ available at
(accessed 07-06-2013).
1o14.
227 Aksov Glohal Aoricnltural Trade and Developing Countries available at
iccessed 07-06-2013).
ESSd)l 1 eCIIucdl KegWauons ana Speclanzauon in International Trade™ Journal of International Economics
2008.
2(Marke “Technical Rarriers to Trade” available at
iccessed 13-05-2013).
SWPLCLSVIL  DWNUAIUsS, LOIMONIy — Assessment  ana  weveloping  Countries” 1997 available  at

http://www.wds.worldbank.org/.../IBI.../102502322-20041117162503pdf. (accessed 03-02-2013).

37



US$ 670 million.”' According to Wilson and Otsuki’s study on the impact of pesticide standards
on banana trade, a 10% increase in regulatory stringency, and tighter restrictions on the pesticide

chlorpyrifos would lead to a decrease in banana imports of 14.8 percent.’*?

In another study
Wilson et aP*® addressed the question of whether cross country standards for maximum
tetracycline affected beef trade. The results suggested that a 10% more stringent regulation on

tetracycline use would cause a decrease in beef imports by 6.2 percent.”**

One of the most detailed analysis of the impact of TBT regulations on developing countries’

exports was undertaken on Kenyan, Tanzanian and Ugandan exports of Nile perch to the

European Union. In the 1990s, these countri rictions from the EU. In 1996, a
number of shipments of Nile perch from Ken lganda were found contaminated
with high levels of bacteria (including Salm ain and Italy to issue an import
ban on fishery products from the three count )7, the EU imposed a mandatory

test for salmonella on fish imports from the thre'n December 1997, due to a cholera
outbreak in East Africa, the EU b%w&%(& %{ﬁf? 8’%({1 ilf g)l;eé countries and ordered
a test of frozen fish for Salmonella and W@‘éfh ﬁ%zﬁ'%wé;wuntﬁes incurred substantial
costs to undertake the adjustments. In Uganda, investments to upgrade processing plants
amounted to about US$10-13 million with several more millions spent on inspection systems and
landing sites.””” The above statistics prove that TBT regulations affect exports from developing

countries.

BlOtsuki et al “Saving two in a billion: A case studv to analify the trade effect of Furanean foad <afetv standards on
African exports” available at
(accessed 01-05-2013).

2 Ibid.

23 Wilson et al “The Cost of Complying with Fareien Product Standards for firms in Develoning Countries : An
Economic Study” 2004 available at (accessed 03-06-
2013).

** Ibid.

% Jaffee and Henson “Standards and Agro- Food Exports from Developing Countries: Rebalancing the Debate”
World Bank Policy Research Paper 3348 2004.
236 o .
Ibid.
27 Ibid.
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difficulties of complying with the different TBT measures of WTO members. In the WTO TBT
Committee Formal Meeting on 29 — 31 October 2013 it was stated that “the key to harmonisation
is to have products certified before they leave the exporting country according to agreed
standards and by accredited bodies, and even more so if the certification is recognized

internationally.”"

This was summed ) in the slogans of two related organisations that provide
certification arrangements, the International Accreditation Forum (IAF) and the International
Laboratory Accreditation Coopera n (ILAC), which says “Certified Once Accepted

Everywhere.”*'?

351 Useof international standards

The use of international standards can fac n of technical regulations and
standards among member states which in >ate several international trade
restrictions. Accordingly the Preamble of the Tt recognises the important role that
international standards play in 1mpmﬂq%f§ﬁt)5p6foppﬁtﬂfx I.Thfirélitating trade.’'® It also
recognises the contribution of Internatiofig) gtatfderdisationde leshwelogy transfer to developing

countries.’'” International standards are used to regulate global trade and to avoid unnecessary
barriers to trade. If used effectiv y international standards can be a weapon to regulate
alignment on a global scale and create harmony of technical regulations and standards among
members.*'® It is therefore imperative to examine the content of the provisions of Article 2.4 of
the TBT Agreement.

314 WTO 2013 News items — “Members srannle with certifvine nroducts, and certifying the certifiers” available at
(accessed 04 — 11- 2013).

10ld.
31 The Preamble of the TBT Agreement states that “Recognizing the important contribution that international
standards ... can make... by improving efficiency of production and facilitating the conduct of international trade.”
3" The Preamble of the TBT Agreement states that “Recognizing the contribution which international
standardization can make to the transfer of technology from developed to developing countries.”
318 Wijkstrom and McDaniels “International Standards and the WTO TRT Asreement: Tmproving Governance for
Regulatory Alignment 2013” available at (accessed
09 -09 -2013).

53



























who lack resources to match the standards that are required by developed countries.>’* However,
transparency also underpins domes : regulations in the fields of consumer safety and

environmental health.>”

361 Derogations from transparency in the event of urgent problems

Article 2.10°" of the TBT Agreement states that in the event of urgent problems relating to
safety, health, and environmental [ tection or national security, members may bypass the

transparency obligations in Article 2.9. Nevertheless members still have an obligation to notify

the WTO of measures enacted, provide me of technical regulations, allow
them to comment in writing and also take suc nsideration.””’
Additionally, Article 2.12 provides an exce 11 which requires members to

ensure prompt put cation of all technical regWj#?ich have been adopted to enable
concerned parties to become acquaUcﬁN@ MMIWE [Stffhtf‘é in the event of urgent
circumstances members must allow a r@gg@ﬂmhﬁq@k@gﬁ@mghe publication of technical
regulations and their entry into force in order to allow time for producers in exporting members,
to adapt their products or methods of production to the requirements of the importing
members.’’® However in US — Clove Cigarettes the Appellate Body stated that an importing
member may depart from the obligation imposed in Article 2.12 of the Agreement if the interval
‘would be ineffective to fulfill the legitimate objectives pursued’” by the technical

regulation.>””Pursuant to paragraph 5.2 of the Doha Decision on Implementation Related Issues

M\feDonald  “Domestic reonlation  intermational  standarde  and  technical harriere ta trade” availahle at

1o0ia.
3 Article 2.10 of the TBT Agreement states that ... ,where urgent problems of safety, health, environmental
protection or animal security arise or threaten to arise for a Member, that Member may omit such of the steps
enumerated in paragraph 9 as it finds necessary,...”
377 For standards see Annex 3, (L) (Code of Good Practice) and for conformity assessment procedures see Article
5.7 of the TBT Agreement.
3 The TBT Committee clarified the meaning of the term “reasonable interval” to mean a period of not less than 6
months except when this would be ineffective in fulfilling the legitimate objectives pursued. See Committee on
Technical Barriers to Trade, Decisions a1 Recommendations Adopted by the Committee since 1 January 1995,
Note by the Secretariat, Revision/TBT/1/Rev.8, dated 23 May 2002.
3 In US - Clove Cigarettes the interval b¢  :en the publication of the technical regulation at issue and its entry into
force was three months. A prima facie case of inconsistency had been made by Indonesia establishing that there was
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¢ national security;

e the prevention of deceptive practices;

e the protection of human health and safety, animal or plant life or health;
o the protection of the environment: and

e Other undefined objectives.

The list is not an exhaustive one and therefore requires the Panels and the Appellate Body to

consider whether policy objectives other than those listed such as animal or labour management

practices are in a certain case legitimate pc hin the scope of Article 22412

There is no explicit jurisdictional limitation i 2,413

392 Meaning of “Necessity” under Artic _ v
Article 2.2 of the TBT Agreement_pfdiides &hty dhti@l fegrl@A&ecannot be more trade
restrictive than necessary to achieve {Hé. fdlevdnt p&heye¢6jtefives.’'* In the Thailand -

Cigarettes case, a GATT panel concluded that:

“a measure could be considered to be ‘necessary’ in terms of Article XX (b) of the
GATT 1947 only if there was no alternative measure consistent with the GATT, or less
inconsistent with it, which a contracting party could ‘reasonably’ be expected to employ
to achieve its regulatory (health policy) objective.”'

2.4% An ‘assessment’

The above test was referred to in defining the term ‘necessity’ in Article 2.
of the risks of non-attainment of the legitimate objective is carried out with regards to technical

regulations and standards.*'” In assessing such risks, elements that can be considered are inter

jij Van den Bossche and ZdoucThe Law and Policy of The World Trade Organisation (2013) 873.
Ibid.
19 Article 2.2 of the TBT Agreement.
415 panel Report Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes, (Thailand — Cigarettes)
adopted 7 November 1990 DS10/R - 37S/200, paras. 74-75.
41 United Nations Conference on Trade and Develonment: “Nismite Settlement: Technical Barriers to Trade
(WTOQO)” available a ‘accessed 04 -10- 2013).
“Vbid.
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alia: available scientific and technical information related to processing technology or intended

end use of products.*'®

393 Meaning of “Changed Circumstances”

Unnecessary obstacles to international trade can be avoided if the requirements of Article 2.3 of

the TBT Agreement are followed. That Article provides that:

“Technical regulations shall not be maintained if the circumstances or objectives giving
rise to their adoption no longer exist« =" ° "‘cumstances or objectives can be
addressed in a less trade-restrictive m

This requires members to constantly evaluat heir technical regulations and to
remove the more restrictive trade measures i e served their purpose.*'® It also
means that the legitimate policy objective will nOSEJlded as justified after its purpose has
been fulfilled.**® Article 5.2.7 dem@qﬁlvgirg}ts'pmf ﬂi@gtdﬂraqr@tances with regards to
standards. It states that in the event tgegsteéduon specéfitatiess are changed conformity
assessment procedures should be limited to confirmation that a standard is met.*' Furthermore
Article 5.2.7 also states that:

“if product specifications are changed after the determination of their conformity to the

applicable standards, the conformity assessment procedure for the modified products
should be limited to what is necessary to determine whether adequate confidence exists
that the product still meets the technical regulations or standards concerned.”™?

This would allow unnecessary obstacles to international trade to be avoided.

418 Article 2.2 of the TBT Agreement.

49 MeDonald “Diamectic reonlation  international standards  and technical harriers to trade” available at

10id.
2! Article 5.2.7 of the TBT Agreement.
422 .

Ibid.
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countries to provide assistance to developing countries.**’It is for such reasons that developing
countries have suggested that their legal obligations in the TBT Agreement be balanced with
legal commitments of the developed countries to fund the assistance required to comply with

them.**¢

310 2 Special and differential Treatment

Article 12 of the TBT Agreement provides for special and differential treatment for developing

countries in the implementation of the TBT agreement. Article 12.8"7 of the Agreement
recognises the challenges that developing cc n their endeavor to fulfill their
duties under the Agreement. For such reas waticle 12.1 of the Agreement,
“Members should provide differential and ! itment” to developing country
members. In line with Article 12.2** and 12. ent developed country members

are required to take into account the specia]"Gjjjjj##®nt, financial and trade needs of

developing country members in the wﬂiwf(gle %Tetnﬁ ﬁlidélso in the preparation

*Kessie “Enforceability of Legal Provisions Kela¥ing to Special” and”Pifferential Treatment under the WTO

Agoreements” availahle at
IVIECTTATODXLIOUS 1NE KOIE O DECIAI AT 1 N11Eereniidl 1 Teaiment 10r 1Eeveioning «t.Oommimes m trA 11l ana ine
2U1)).

“7 In Article 12.8 of the TBT Agreement WTO members “recognize that developing country Members may face
special problems, including institutional and infrastructural problems, in the field of preparation and application of
technical regulations, standards and conformity assessment procedures. Members further recognized that special
development and trade needs of developing country Members, as well as their stage of technological development,
may hinder their ability to discharge fully their obligations under this Agreement. Members, therefore, shall take this
fact fully into account. Accordingly, with a view to ensuring that developing country Members are able to comply
with this Agreement. When considering such requests the Committee shall take into account the special problems, in
the field of preparation and application of technical regulations, standards and conformity assessment procedures,
and the special development and trade needs of the developing country Member, as well as its stage of technological
development, which may hinder its ability to discharge fully its obligations under the Agreement. The Committee
shall, in particular, take into account the special problems of the least — developed country Members.”

3% Article 12.2 provides that “Members shall give particular attention to the provisions of the Agreement concerning
developing country Members’ rights and obligations and shall take into account the special development, financial
and trade needs of developing country Members in the implementation of this Agreement, both nationally and in the
operation of this Agreement’s institutional arrangements.”

*¥ Article 12.3 stipulates that “Members shall, in the preparation and application of technical regulations, standards
and conformity assessment procedures, take account of the special development, financial and trade needs of
developing country Members, with a view to ensuring that such technical regulations, standards and conformity
assessment procedures do not create unnecessary obstacles to exports from developing country Members.”
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competition.*** Peru referred to Article 2.4 to claim that the EC regulation was a barrier to

trade.*”

Article 2.2 of the TBT Agreement provides that member states must not use technical regulations
that are more trade restrictive than necessary to fulfil the legitimate objective pursued.**® Peru
argued that the EC regulation significantly restricted trade by limiting the name sardines only to
Sardina pilchardus (Walbaum).497 Further, the measure had more impact on trade than on
fulfilling the transparent regulatory objective that the EC claimed to be pursuing.**® Thus Peru
requested the Panel to base its assessment on Article 2.2 if its claim under Article 2.4 was

rejected.*”

Further, on condition that the Panel ruled a; s under Article 2.4 and 2.2, an
alternative claim based on Article 2.1 of the 'L bvwas presented by Peru.’® In terms
of Article 2.1 members are obligeﬁnot to Ueagtimg)ficﬁ. Sr(}fiﬁ less favourably than like

products of national origin.’”' Peru arg% 5@{ ,{]éfi, }i-‘.,([‘ RSASHS [li%sén'cting the use of the name

‘sardines’ to Sardina pilchardus accorded less favourable treatment to imported species than that

accorded to like domestic species thus violating the Article 2.1 obligation. "

Peru further requested the Panel to base its ruling on Article III: 4 of the GATT 1994°% if its
claims under the TBT Agreement were rejected.”® Article III: 4 of the GATT is identically

“* Panel Report EC- Sardines para 3.1.

%5 panel Report EC- Sardines para 4.1.

4% Article 2.2 of the TBT Agreement.

“7 panel Report EC- Sardines para 4.1.

% panel Report EC-Sardines para 3.1.

4 Panel Report EC- Sardines para 4.1.

5% panel Report EC- Sardines para 3.1.

50" Article 2.1 of the TBT Agreement provides that “Members shall ensure that in respect of technical regulations,
products imported from the territory of any Member shall be accorded treatment no less favourable than that
accorded to like products of national origin and to like products originating in any country.”

%panel Report EC- Sardines para 3.1.

BArticle 111: 4 of the GATT 1994 provides that “The products of the territory of any [Member of the WTO]
imported into the territory of any other [Member of the WTQ] shall be accorded treatment no less favourable than
that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their
internal sale, offering for sale, purchase, transportation, distribution or use.”

™ Ppanel Report EC- Sardines para 3.1.
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worded with Article 2.1°% of the TBT Agreement thus Peru’s argument on the less favourable
treatment of imported products as compared to like domestic products applied equally to Article
III: 4.°% According to Peru the EC regulation was also inconsistent with Article III: 4 of the
GATT.>" The finding of the Panel under Article IIl:4 was required only if the Panel was to
conclude that the EC regulation is not a technical regulation and therefore does not fall under the
national treatment obligation in terms of Article 2.1.°°® Further, Peru requested the Panel to
recommend that the European Communities permit it to market its sardines in accordance with a

naming standard consistent with the TBT Agreement.’”

The EC rejected Peru’s claim under Article - sement arguing that Codex Stan
94 was not a ‘relevant international standard erage was different from that of
the impugned EC regulation.’' It pointed o lation focused only on Sardina
pilchardus while Codex Stan 94 covered ce e sardine-type. Further, the EC

claimed that the obligation to use ‘relevant intert"ards’ contemplated in Article 2.4 is

applicable where they ‘exist or theitng%iistgprgfep’gl ! (F ﬁg{f‘ fgason it contended that
Codex Stan 94 was not a ‘relevant’ ime%@@i«h%ﬂ?@f&é‘l}@ﬂ@@t exist and its adoption was

not imminent by the time the EC regulation was adopted.’'

The EU further claimed that the international standard was ‘inappropriate and ineffective’ for
meeting the regulation’s goals of consumer protection against deceptive practices, market
transparency, and fair competition.’' It argued that its consumers anticipated that products of the
same nature and characteristics have the same trade description and that consumers in most EC

member states have always associated sardines exclusively with Sardina pilchardus.>'*

595 Article 2.1 of the TBT Agreement .See also Panel Report EC- Sardines para 3.1.
*% Panel Report EC- Sardines para 3.1.
507 5.
Ibid.
%®peru’s First written submission to the WTC  anel in EC-Sardines 2001.
5% Ppanel Report EC- Sardines para 3.1.
319 panel Report EC-Sardines para 4.30.
5! Panel Report EC-Sardines para 4.31.
512 Panel Report EC- Sardines para 4.31.
313 Panel Report EC-Sardines para 7.113.
M Ibid.
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44 THE PANEL AND APPELLATE BODY FINDINGS AND CONCLUSIONS

441 What constitutes a ‘technical regulation’

The Appellate Body had to deal with the question raised by the EC in its appeal, whether the
Panel erred by finding that the EC Regulation is a ‘technical Regulation’ for the purposes of the
TBT Agreement. According to the Panel the measure at issue was the EC regulation which
prohibited the use of the name ‘sardines’ on species other than Sardina pilchardus Walbrum. The

Panel found the EC regulation and the import prohibition to be the same thing. The Panel’s view

was that the EC regulation would result in inst imported products and that
products not named sardines would lose their European Communities.
Peru had identified the measure at issue as a n which fell within the scope of

the TBT Agreement.520 Before the Appellate ' contended that the Panel erred in

finding that the EC regulation is a t@hﬁlfel éi%lla[%?n afoleg/f_ fi(ﬁ'l Cfroduct characteristics for

preserved sardines and makes complianoyv&d@typ@ ,pfﬂvmgmry.S 2! According to the EC
the product coverage of the EC regulation only focuses on preserved Sardina pilchardus.’ 2

further argued that the Sardinops sagax is not an identifiable product under the EC regulation as
it does not regulate preserved fish made from Sardinops sagax or from any other species and that
its coverage was only limited to preserved Sardina pilchardus.’* In support of its argument the
EC invoked the decision in EC- Measures Affecting Asbestos and Asbestos-Containing Products
(EC-Asbestos)524 where the Appellate Body stated that a technical regulation must apply to
identifiable products.>*® For this reason the EC concluded that the regulation in question was not

a technical regulation for Sardinops sagax.

5f° Panel Body Report EC- Sardines para 7.35.
52! Appellate Body Report EC- Sardines paral73.
*2 bid,

523 Panel Body Report EC- Sardines para 7.43.
524 Appellate Body Report EC- Sardines 173.

5% Ibid.
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However the Appellate Body held that preserved Sardinops sagax was an identifiable product
for the purposes of the EC regulation.**® It shared the Panel’s opinion that the EC regulation was
applicable to an identified product which is preserved sardines.’*” In support of this conclusion
the Appellate Body cited the EC regulation entitled Council Regulation (EEC) 2136/89 of 21
June 1989 Laying down Common Marketing Standards for Preserved Sardines.’*® Further the
Appellate Body referred to Article 1 of the EC regulation which states that “this regulation
defines the standards govering the marketing of preserved sardines in the community.”** The
Appellate Body also referred to Article 2 of the EC regulation which states that “only products

meeting the following requirements may be marketed as preserved sardines.”*°

Citing the EC- Asbestos case, the Appellate product need not be expressly
identified in the document for it to be identif; to the Appellate Body even if it
were accepted that the term ‘preserved sard gulation exclusively referred to

preserved Sardina pilchardus, the regulation wo'pplicable to a range of identifiable
products beyond Sardina pilchar@‘s.mthé rsas[on b?rﬁ- tha{ PT:served products made of
Sardinops sagax were prohibited from I{bedtég ié‘?“ﬁflﬁ“&éeﬁ éﬂirgeted under an appellation

including the term ‘sardines’ by the EC regulation.>*?

The Appellate Body further referred to the EC-Asbestos case where it was stated that the
“requirement that a technical regulation be applicable to identifiable products relates to aspects
of compliance and enforcement as it would be impossible to comply with or enforce a technical
regulation without knowing to what products the regulation applied.”>* It stated that the fact that
the EC regulation has been enforced against preserved fish products imported into Germany
containing Sardinops sagax confirms the applicability of the regulation to preserved Sardinops

sagax and demonstrates that preserved Sardinops sagax is an identifiable product for the

526 Appellate Body Report EC-Sardines para 182.

57 Ibid.

> Ibid.

5 Ibid.

5% Ibid.

531 Appellate Body Report EC-Sardines para 183. Also sce Appellate Body Report EC- Asbestos para 70.

532 Appellate Body Report EC-Sardines para 185.

53 Appellate Body Report EC- Sardines paral85.

334 Appellate Body Report EC-Sardines para 185.See also Panel Body Report European Communities-Measures
Affecting Asbestos-Containing Products (EC-Asbestos) WT/DS135/R, adopted as modified 5 April 2001 para 70.
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purposes of the EC Regulation.””® Thus the Appellate Body rejected the EC’s contention that

preserved Sardinops sagax products are not an identifiable product under the EC regulation.’ 36

The other contention was that the EC regulation was not a technical regulation because it dealt
with naming rather than labeling of a product.”’ The Panel understood the ordinary meaning of
the term ‘label” as the same as ‘name’ and vice versa.’’® The Panel also referred to the EC-
Asbestos case where the Appellate Body referred to ‘terminology, symbols, packaging, marking
or labeling requirements as constituting the means of identification, the presentation and the

appearance of a product’>*® The EC had argued that, although the definition of technical

regulation in the TBT Agreement covers lab it does not extend to ‘naming’
rules 540
The Appellate Body agreed with the Panel’ nding to the effect that the EC

regulation does not contain a related product cha' the form of a labeling requirement
does not negate the existence of Oﬂﬁfff%%%ﬂvtg’ftff’ dfj_lmlill&&bé EC regulation.**! The
Appellate Body cited the EC-Asbestos Y’ﬁ&éfh%rf ih W8S SmtsA dpat ‘product characteristics’
include not only features and qualities intrinsic to the product itself but also related

‘characteristics such as the means of identification’ >+

The Appellate Body referred to Article 2 of the EC regulation which prescribed that to be
marketed as ‘preserved sardines’ products must be prepared exclusively from fish of the species,
Sardina pilchardus.>*® The Appellate Body ruled that the requirement that the products should be

prepared exclusively from fish of the species Sardina pilchardus was a product characteristic

53 Ibid.
33 Appellate Body Report EC- Sardines paral86.
337 Panel Report EC- Sardines para 7.40.
>3 Ibid.
** Ibid.
>0 Ibid.
s4 Appellate Body Report EC- Sardines paral88. According to Partiti the Appellate Body in the US-Tuna
1 Irecognised that assessing whether a particular measure constitutes a technical regulation is a difficult exercise that
depended on its characteristics and on the cii  mstances of the case. See Partiti The Appellate Body Report in US-
Tuna 11 and Its Impact on Eco-Labelling and Standardization 2013 Legal Issues of Economic Integration 73-94.
Also see Appellate Body Report United States- Measures Concerning the Importation, Marketing and Sale of Tuna
214121(1 Tuna Products (Mexico) (“US-Tuna™) WI/DS381/AB/R, adopted 16 May 2012 para 188.

1bid.
543 Appellate Body Report EC- Sardines paral
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before its entry into force. Citing the EC-Hormones case which dealt with Articles 5.1 and 5.5 of
the SPS Agreement the Panel noted that the Appellate Body held that under Article 28 of the
Vienna Convention, the SPS Agreement applies to SPS measures that were enacted before its

entry into force.*®!

The EC contended that the preparation and adoption of the EC regulation were both acts that
‘ceased to exist’ in that they were completed before the date of the entry into force of the TBT

Agreement.5 62

According to the EC Article 2.4 was limited to the preparation and adoption of
technical regulations.’®® The EC corroborated its argument by claiming that the terms ‘where
technical regulations are required’, ‘exist’, \d ‘as a basis for’ in the text of
Article 2.4 were of a time limited nature and absence of the words ‘maintain’

or ‘apply’ in the text.*®*

The Appellate Body agreed with the Panel’s vieve of the present tense in the text of

Article 2.4 suggests a continuing[jﬂifeté)f E(f /e)&sfnp dligflsll_ieé [aéd not one limited to

regulations prepared and adopted after ﬁggm Ropisrlyhefppriiste Body referred to the EC-
Hormones case and stated that the EC regulation was an existing regulation that had not ‘ceased
to exist’.”®® It ruled that Article 2.4 was a central provision similar to Articles 5.1 and 5.5 of the
SPS Agreement and thus could not be assumed that such a central provision does not apply to
existing measures.’®” It followed the EC- Hormones reasoning that “if the negotiators had wanted
to exempt this very large group of existing technical regulations from the disciplines of a

provision as important as Article 2.4 they would have said so explicitly.™ 68

560 Article 2.6 of the TBT Agreement states that “Members preparing, adopting or applying a technical regulation
which may have a significant effect on trade of other Members shall... explain justification for that technical
regulation.”

56! panel Report EC-Sardines para 7.58.

562 Appellate Body Report EC- Sardines para 201.

38 Appellate Body Report EC- Sardines para 203.

> Ibid.

%65 Appellate Body Report EC- Sardines para 205.

366 Appellate Body Report EC- Sardines para 207.

567 Appellate Body Report EC- Sardines para 208.

> Ibid.
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by international standardisation bodies.®™ Suffice to say that developing countries will always
have to comply with the stringent requirements set by developed countries. According to
Trebilcock and Fishbein “without sor measure of reciprocity in trade negotiations, developing
countries become largely dependent  the goodwill and generosity of developed countries.””
Hence the Appellate Body in EC-Sardines should have considered the effects of international

standards on developing countries before it conferred binding power on them.*”

Furthermore, to support its finding that the burden of proof rests on the party which asserts the

affirmative, the Panel stated that complainants are not in a position to establish the legitimate
677

objectives pursued by the defendant.”’’ Note Panel later concluded that even
though the burden of proof with respect to tl Article 2.4 was on the EC, Peru
had provided sufficient evidence and legal a: strate that Codex Stan 94 is not
an ineffective or inappropriate means to fi objectives pursued by the EC

regulation.’”® Such a conclusion undermined th'ﬂier point that the burden of proof

under the second part of Article ZAUIHW é)f, gﬁgﬁtﬁ?f%%fdﬁﬁ?ﬁéause complainants are

not in a position to establish the con tiqnéd@'gl@;x iR mgéqyéﬁ%m This raises doubts as to
the credibility of the Panel’s findings.®*°

Furthermore in making its assessment the Appellate Body acknowledged that the Codex
standards are to be recognised as ‘relevant international standards’ to be used by states ‘as a
basis’ for their technical regulations and that such standards may be adopted without

consensus.®®! With regards to this view the Appellate Body is said to have contributed to the

674 N
1bid.
% Trebilcock and Feishbein “International trade: Barriers to trade” in Guzman and Sykes (eds) Research
Handbooks in International Economic Law (2002) 56.
676 Mitchell Conflict  of  laws: Challenoes  and  Prosnects for  the WTO available at

ran€l KE€port £C- daraines para /.01.

/.14,

679 7.

Ibid.
0 Horn and Weiler “Furonean Communities—Trade Descriptions of Sardines: Textualism and its Discontent”
available a (accessed 05-05-2014).

81
8! Appellate boay Keport £ -daraines para 223.
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According to Howse the Appellate Body erred in finding that “‘as a basis™ requires a ‘strong and
very close relationship’. He argues that there must be a ‘reasonable relationship’ between an

international standard and a domestic regulation.®®

A ‘reasonable relationship’ would “allow
judgments to be made about the relative legitimacy of the different kinds of standards or their
suitability for shaping domestic regulations.”®*® He further criticised the Appellate Body’s view
that it needed not examine the issue of how close the relationship was required to be under
Article 2.4 since the EC regulation contradicted the international standard.”® He points out that a
domestic regulation that contradicts an international standard may have a rational relationship to

that standard.”"

Mitchell has argued that the Appellate Bo everse the Panel’s finding and
allocate the burden of proof to Peru was not j 1e text and context of Article 2.4
of the TBT Agreement.””? According to him 'ﬁg the burden the Appellate Body
reversed the language of Article Z:fjin ordér tg rf}méefP% ﬁc%mé impossible burden of

proving a negative which is an allocatioT(g&BPffga’u ﬁ{ Ef?@é H@,tl&ﬁ Appellate Body itself had
found inappropriate in the past.”” He further points out that the second part of Article 2.4 which

allows members to depart from i ‘mational standards under certain circumstances is not

expressed in positive terms.”” In Mitchell’s view Article 2.4 does not require members to use

5% Howse “A New Device for Creating International Legal Normativity: The WTN Technical Rarriers ta Trade
Aoreement and “International Qtandard<” available at

(accessed 13-06-2014).

1014

™ Ibid. According to Van den Bossche it would seem that in the absence of a ‘contradiction’ between the domestic
regi tion and the international standard, the domestic regulation can be considered to be based on the international
standard. See Van den Bossche and Zdouc' 3 Law and Policy of The World Trade Organization (2013) 881.
™' For example an international standard may provide a default norm or specification while at the same time
indicating that this norm or specification is only for use where a regulating authority does not see the need to adopt
its own specification. Howse “A New Device for Creating International Legal Normativitv: The WTO Technical
Rarriers to Trade Agreement and “International Standards™ available at

(accessed 13-06-2014).

viirenelnt « nnTner o1 rmwee « narenoes and Prosnerts for the WTO available at

1D14. 1T Nas Deen suggesied tnar In alocaung (me puraen oI proor 1o compiaiung parues e Appellate Body failed
to consider developing countries who lack the capacity to satisfy such requirements. See Baldwin “Regulatory
Protectionism. Develoning Nations and a Two ~Tier World Trade Svstem™ 2000 CEPR Discussion Paper No 2574
available a (accessed 14-04-2014).
% Ibid.
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regulations created an incentive to  >cess exclusively domestic livestock and reduces the

competitive opportunities for the imported livestock.”®

The Panel took the view that Catego A comprising of meat exclusively from livestock born,
raised and slaughtered in the US, was : only category flexible enough to carry Category B and
C labels under the commingling syster >’ It further ruled that the same commingling system did
not permit Category B and C products that are meat derived from imported livestock, to carry
Category A labels. According to the Panel the different categories of meat products stimulated

differences treatment in the market.

The Panel further considered that the COOL accurate information on where
each muscle cut of livestock had been pro ntry of origin. Obtaining such

information required the involvement of the me'ﬁin or rather upstream livestock.”®

According to the Panel’s understanf'jlﬁihe COOIt meﬁuig. 6%(119113[1)5 adhered to only if an

unbroken chain of reliable country of origig Wtﬁp ftIg8AEo every animal and muscle
cut had been maintained.”® It reasoned that the COOL measure could only be practiced under

segregatory conditions where meat and livestock are segregated according to their origin.”®

Hence the COOL measure enforced a  Terence in treatment of livestock from different origins.

The Panel also assessed whether the compliance costs caused by the COOL measure permitted
an incentive for the processing of domestic livestock and reduced the competitive opportunities
for import  livestock. Its assessm t involved five business scenarios developed under the
COOL measure.”®' It determined th: the least costly way to comply with the COOL measure
was to rely on exclusively domes livestock rather than imported livestock. It based its
conclusion on the evidence given y Mexico and Canada that major slaughter houses

discriminated against imported lives: :k by applying a significant COOL discount for domestic

7% Panel Report US-COOL para 7.381.

™7 Panel Report US — COOL para 7.287.
™ PanelRe 1t US— COOL para 7.416.
Panel Report US — COOL para 7.317.
780 Panel Report US — COOL para 7.327.
8! Panel Report US — COOL para 7.333.
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used to assess Article XX jurispru nce.’”® The Appellate Body further clarified that the
reference in Article 2.2 to "unnecessary obstacles" implied that "some" trade-restrictiveness is
allowed and, further, that what is actually prohibited are those restrictions on international trade
that "exceed what is necessary to achieve the degree of contribution that a technical regulation

makes to the achievement of a legitimate objective". 827

In assessing the fulfillment of regulatory objectives under Article 2.2, the Appellate Body
applied the “weighing and balancing” approach.®?® It stated that a comparison of the challenged

measure with a possible alternative measure was to be made “in the light of the nature of the

risks at issue and the gravity of the consequ rise from non-fulfillment of the
legitimate objective.” It further stated tha | be on the actual degree of
contribution that a measure makes towards it: t the contribution it should have
made or whether the measure completely ful: 1e minimum level of fulfillment

of that objective.*”® The Appellate Body addedvel in making its decision failed to
consider its earlier findings on thedeﬁr.ee of co%trlbutfoFmaqt H the COOL measure to its
objective of providing consumers with IW}?&OWEIQBQZ%E It stated that in making
its conclusions the Panel ignored its findings that the labels "provided additional country of
origin information that was not available prior to the COOL measure" and that the labeling
requirements under the COOL measure "may have reduced consumer confusion that existed
under the pre-COOL measure.®*! The Appellate Body further concluded that Label A ensured
"meaningful information for consumers by preventing meat derived from animals of non-US
origin from carrying a US-origin lab under any circumstances.?*?Also that even with respect to
Labels B and C, the COOL measure contributes to providing information with regard to the
possible countries in which the live >ck from which meat is derived were born, raised, and

slaughtered.®? For these reasons the Appellate Body reversed the Panel’s finding that the COOL

826 The Appellate Body referred to Article XX of the GATT 1994 and Article XIV of the GATS, where "necessity"
was determined on the basis of "weighing and balancing" a number of factors.
827 Appellate Body Report US- COOL para 3.75.
53 Ibid.
829 Appellate Body Report US — COOL para 461.
830 7
Ibid.
831 Ibid.
52 Ibid.
5% Ibid.
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CHAPTER SIX

Conclusions and Recommendations

61 INTRODUCTION

The World Trade Organisation (WTO) and its predecessor, the General Agreement on Tariffs
and Trade (GATT), have been extraordinarily successful at reducing tariffs, quotas and other

traditional instruments of protection®”! The regulation of the TBT measures®’> has caused

concerns amongst WTO members as they ha offset or undermine the market
access benefits gained from the negotiated t: TBT measures have significant
effects on global trade as the protection of safety, environment, consumer
welfare, and the prevention of deceptive se hindrances to international

trade.*”*These regulatory measures have posed W for developing countries in their
endeavor to enter the global mar{g'tlg{5 }éissilgs}lWFB [;[otf_ltﬁil developing countries’
economies are deeply dependent on theiffgxperiiarket 76 glpmpaemently developing countries

have suffered the most from the negative effects of the TBT measures.®”’

There is no doubt that the Technical Barriers to Trade Agreement (TBT Agreement) and its
interpretation will affect market access.®’® Thus this study ascertains whether the TBT
Agreement promotes non-protectionist trade from a developing country’s perspective. Notably,
the study does not examine all the provisions of the TBT Agreement. Its main focus was on the

provisions that are expressly designed for the benefit of developing countries and some of the

87! MavroidisThe General Agreement on Tariffs and Trade (2005) 9.
82 TBT measures stands for Technical Barriers to Trade measures.
873 Meltzer et al “Beyond Discrimination? The WTO Parces the TRT Aoreement in the T1S.Clave Cioarettee 11S-
TUNA 11 (MEXICO) AND US-COOL” available at
(accessed 02-03-2014).
wane or i Aoro-Fand Fynart fram Develanino Countries: The Challenges posed by Standards™ available at
(accessed 07-03-2014).

1014,

876 Essaji Technical Repnlations and Snecialisation in International Trade “Journal of International Economics”
2008 available a accessed 22-03-2014).

7 Ibid.

#78 Van den Bossche and ZdoucThe Law and Policy of The World Trade Organization (2013) 852.
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Chapters 4 and 5 examined WTO case law which have dealt with selected provisions of the TBT
Agreement. Chapter 4 focused on the EC-Sardines case®™ which mainly dealt with technical
standards. In that chapter it was assessed whether the Panel and Appellate Body’s interpretations
of international standards and the standardisation process are supportive of developing countries
in their endeavor to enter the global market. Chapter 5 scrutinised the US-COOL case® which
mainly focused on technical regulations. In that chapter the interpretations adopted by the Panel
and Appellate Body were analysed in an effort to bring out the gaps and shortcomings in the
regulatory framework of the TBT Agreement and establish whether the interpretations

accommodate the special needs of developing countries.

62 RECOMMENDATIONS

TBT Agreement issues require some sensiti' n it comes to the Agreement’s
application to developing countries. It is beyond GjjjjJJJ#¥t the application of the Agreement

has the potential to side line deve!@:ixﬁ MWWEFB% Igfa(fteas it seems to favour

developed countries that have the capacitpathbiriia Eaeddatandards and also participate in
standardisation processes.*®> For developing countries to fully benefit from the TBT Agreement,

the Agreement should be structured in a manner that accommodates their financial and capacity
constraints. The submission of this study is that while the Agreement takes into account the
interests of the developing countries, loopholes and gaps in the TBT structure continue to

undermine such efforts.

The Preamble of the TBT Agreement outlines its main objectives. The Agreement intends to
balance two competing policy objectives which are the prevention of trade protectionism and the
right of WTO members to enact product regulations for legitimate public policy purposes. As

such it recognises that behind the product regulations lie important social values: human health

83 European Communities-Trade Descriptions of Sardines WT/DS231/R, 23 October 2002.
8% United States - Certain Country of Origin Labelling Requirements (US-COOL) WT/DS384/AB/R, 29 June 2012.
885Stenhenson “Standards. Conformitv Assessment and Developing Countries” 1997 available at

(accessed 02-03-2014).
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consider the Appellate Body’s findings when faced with a similar dispute.”>> Furthermore, such
findings tend to undermine the regulatory power of the WTO and its aim to facilitate
international trade in a free, fair and transparent manner.”*® The TBT Agreement should
therefore be made more clear and accurate when it comes to the difference between Article 2.1

and Article 2.2 so as to avoid such a controversy in future.

624 Strengthening of the special provisions for developing countries

For developing countries to benefit substantially from the TBT Agreement there is a need for

developed countries to support them in their access. The aim of the special
provisions for developing countries in the TB assist these countries to fully
participate in international trade and also benet ‘ovisions acknowledge both the
special problems and the special needs untries with regards to the

implementation of the TBT Agreement and {TQjj#on and application of technical
regulations, standards and conformitvﬁiwﬁ ﬁy:@fris‘zf 5 E%ment also recognises
that developing countries may encounter Hyatiah dhalkuges émeenforming to international
standards and regulations, hence the technical assistance provision and those of special and
differential treatment embodied in Articles 11 and 12 of the TBT Agreement.”* These were
designed to ensure that such challenges are minimized to the greatest extent possible in order for

developing countries to fully engage in international trade without fear or discrimination.®*’

However the strength of these provisions is based on their enforceability. The discussion of the
provisions in Chapter 3 indicates the lack of obligatory force to compel developed countries to

provide assistance to developing countries. This study has shown that these provisions are not

95 Meltzer et al “Beyond Discrimination? The WTO Parses the TRT Agreement in 1S — Clave Cioarettes 1IS —
Tuna 11 (Mexico) and US — COOL” available at
(accessed 09-04-2014).

1014
"Michalopous Special and Differential Treatment: The need for a different approach in Sampson and Chambers
(edY  Develoning  Countries  and  the wTO: Policv  Annroaches (2008)  available at

(accessed 25-04-
2Ul4).
** Ibid,
°% Ibid.
%0 WTO 2013 News items —“Members srannle with certifving nroducts, and certifying the certifiers” available at
accessed 02-04- 2014).

147
























Essaji Technical Regulations and Speci isation in International Trade “Journal of International
Economics” 2008 available at (accessed
22-03-2013).

Henson and Loader “Barriers to Agric wural Exports from developing countries: The Role of

Sanitary and Phytosanitary Requirements” World Development Vol 29 No 1

Hmedet al “The Role of Exports, FDI S ~ ce from Sub-
Saharan African Countries” available (accessed 06-
07-2013).

Hollingworth “Trade Hot Topics Common W g oc g ana economical Trade”

Irish “Special and Differential Treatment, Trade and Sustainable Development” available at
“accessed 10 — 09 -2013).

Jurenaser al Country-of-Origin Labeling for Foods and the WTO Trade Dispute on Meat
Labeling 2013 available at “accessed 09 -09 -2013).

Kessie “Enforceability of Legal Provisions Relating to Special and Differential Treatment under
the WTO Agreements” available at

(accessed 22 - 10 - 2C 3).

155


















Hoffman [International and Foreig Legal Research: A Course Book available at

Epps International Trade and Health Protection: A critical Assessment of the WTO SPS
Agreement (2008).

Iacavone “Analysis of and Impact of Sanitary and Phytosanitary measures” 2005 Integration and
Trade.

Malawi: Economy available at
(accessed 05-06-2013).

Maskus, Wilson and Otsuki ~wuanrying e vecnmceu parners w [rade” A
Framework Analysis 2005 Polic¥ Research Workifgn Paper WPS 2512 available at

ceessed 22-03-2013).
FE

Mitchell Conflict of laws: Challenges and Prospects for the WTO available at

oo S - T T - " in the WITO and NAFTA available at
accessed 05-05-2013).

Tekelko “Origins of Ship Safety requirements Formulated by Intemnational Maritime
Organization” 2012 International Symposium on Safety Science Technology available at

(accessed 28-02-2015).

Text of GATT available at
(accessed 08-09-2013).

161




















