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ABSTRACT 

The ways in which xenophobia continues to express itself in South Africa deserve to be noted at 

an advanced study. Over the past 15 years the expressions of xenophobia have been 

accompanied by increased deaths, more discrimination, increase of stereotyping of people of _ 

African descent and increased violence towards non-nationals~ especially in the poorer parts of 

South Africa. Many of such xenophobic expressions have gone unnoticed and where they have 

been noticed, they have received little attention, leading to the exacerbation of the problem. The 

researcher of this study dwelt on a s 

Appreciating the legal connotations and t ...... ...,, ... ..,....,u 

· is a ma jot concern of this study. 

of xenophobia in South Africa. 

nophobia in South African society 

To fulfill the objectives of this stu.dy, the .researcl}.ehexplorr,the extent and expression of 

h b. . dd.. 1Un1vPrs1t.v ~_rf_ort ·::ire . d h xenop o ia, m a 1t1on to ana yzmg A-PG ass~ssrtig e nc,qcy o leg1sTat1ve an ot er measures 1ogetnerln xceuence 
aimed to protect non-nationals in South Africa. The study investigates the role of state 

organizations, government and civil society and evaluates the impact of xenophobia on the 

enjoyment of human rights by non-nationals. A central objective of this study was to suggest 

alternative ways of explaining and understanding xenophobia and the responses to it. 

Empirical research was conducted to explore the extent of xenophobia in South Africa and how 

and why it is manifested in the way it is. Through in-depth face-to-face interviews it was 

revealed that the extent and manifestation of xenophobia differs in relation to particular 

communities, economic set ups and social settings; with poor communities being the most 

vulnerable to violent xenophobic attacks. Further, it was interesting to note that people have no 

firm understanding of what xenophobia entails as a social, legal, political and economical 

phenomenon. Again, it became evident that xenophobia still manifests in a country founded on 

values of equality, dignity and justice. Moreover, it was established that there is a weak link 

between law, human action and human behavior. It also became evident that education and 
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sensitization need to be employed if xenophobic perceptions and behaviors are to be sufficiently 

d~alt with. 

Recommendations were provided upon completion of the study. These included developing the 

law consciously, thus ensuring that the law has public legitimacy; effective law enforcement and 

prosecution; human rights education and training ( especially in government departments, civil 

society organizations and institutions of learning); use of media and other communication 

channels to advocate for non discrimination, equality and respect for human rights, values and 

integration. Finally, the fight against xeno~m-nr"IT"'"'l">:r71Tm~1-,_t--z,-~~1'<"1J,""iu·, m.ination and other related forms of 

intolerance needs to be taken up by all me • can society and Africa at large. 
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Together in Excellence 
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CHAPTER ONE 

GENERAL ORIENTATION 

1.1 Background 

UNIVERSITY OF FORT HARE 
HOWARD PM LIBRARY 

PRIVATE BAG X1322 
ALICE 5700 

Xenophobia refers to attitudes, prejudices and behaviors that reject exclude and often demean 

persons based on the perception that they are outsiders or foreigners to the community, society or 

national identity. 1 This phenomenon constitutes serious violations of, and is an obstacle to the 

full enjoyment of, all human rights. Xeno·Ulle!OJ@ 

beings are born free and equal in dignity 

among people and nations, and is amon 

conflicts, including the subsequent displac 

e p tently obvious truth that all human 

1 o an obstacle to peaceful relations 

s. f many internal and international 

Universitv of Fo~t Hare Xenophobia and racism are wor1a;Wicfe ~ntempOfWY -~ enomena. In March 2009, Githu 
1 ogerner zn ~xcei ence 

Muigai, United Nations Special Rapporteur on contemporary forms of racism, racial 

discrimination, xenophobia and related intolerance estimated that 250 million people around the 

world are at risk of violations of civil, political, social, economic and cultural rights. This 

includes violence, marginalization and discrimination, on the grounds of systems based on 

inherited status. Included in that list are human rights violations on a wide array of areas, 

including prohibition or limitations on ability to alter inherited status and socially enforced 

restrictions on marriage outside the community. Public and private segregation, including in 

housing and education, and access to public spaces and places of worship and public sources of 

food and water, limitation of freedom to renounce inherited or degrading occupations or 

See the " Declaration on Racism, Discrimination, Xenophobia and Related Intolerance against Migrants 
and Trafficked Persons". This declaration was made at the Asia-Pacific NGO Meeting for the World 
Conference against Racism, Discrimination, Xenophobia and Related Intolerance in Teheran, Iran on 18 
February 2001. See www.ilo.org/public/english/protection/migrant/download/ wcar.pdf- (Last accessed on 
22nd July 2009). 
See "World Conference against Racism, Racial Discriminadon, Xenophobia and Related Intolerance 

• 2001"on www.un.org/WCAR/durban.pdf- (Accessed on 22nd July 2010). 
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hazardous work, as well as subjection to debt and bondage were also noted to be increasing in 

various nations. 3 

In 2006 Githu Muigai's predecessor, Doudou Diene, observed that "racism and xenophobia are 

coming out of the closet, in a sense, and gradually creeping into the policies of mainstream 

political actors".4 His contention that "speeches against immigrants, foreigners and asylum-

seekers are becoming popular and intellectual legitimization being granted to those currents"5 is 

particularly worrying. 

Doudou Diene added that: 

In literature, books were advocatin cism, and in academic and 
scientific circles theses that prom ophobia were on the rise. 
For example, Samuel Huntington, sh of Civilizations, in his 
latest work, Who Are We?, sug ----- presence of Latinos in· the 
United States was threa • • gton was not an 
isolated extremist, Mr. _\(j~ljSiMI\e1rO:J ·..&.: .... "l;l!n: .... 1:...N.!f ,""'1r1,·Af'\"";,-,rtant university, 
Harvard, was well-res as part of the 
phenomenon of the banalizaton o racism. 

As recently as April 2009, the world leaders at the Durban Review Conference in Geneva 7 

expressed concern that challenges and obstacles identified in the Durban Declaration and 

Programme of Action remain to be addressed and overcome. This would effectively prevent, 

combat and eradicate racism, racial discrimination, xenophobia and related intolerance and that 

Durban Review Conference, Geneva, March 2009. 
See United Nations Committee on the Elimination of all Forms of Racial Discrimination 'Special 
Rapporteur On Racism Tells Committee that Racism and Racial Discrimination Are On the Upswing' See 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=3208&LangID=E (Accessed 22 
July 2010). 
Ibid. 

See UN News Centre 'Racism and Racial Discrimination on Rise Around the World, UN Expert Warns' 
at http://www.un.org/apps/news/story.asp?NewsID=l 7718 (Accessed 22 July 2010). 
The Durban Review Conference took place in Geneva, Switzerland, from 20 to 24 April 2009. One . of its 
objectives was to review progress and assess the implementation of the Durban Declaration and 
Programme of Action, which had · been adopted at the World Conference against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance, held in Durban, South Africa, in September 2001. 
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there are still many areas where achievements have not been gained or further improvements 

have to be attained. 8 

In the same Review Conference it was recognized that racism, racial discrimination, xenophobia 

and related intolerance are still among the root causes of armed conflict and very often its 

consequences and deplores the occurrences of armed conflict as well as ethnic or religious 

violence, and notes relevant provisions of the 2005 World Summit Outcome9, paragraphs 13810 

and 13911 in particular. Paragraph 13812 is centred on the mandate of all states to protect their 

populations from war crimes, ethnic clean ing a ainst humanity. It further obligates 

states to. assist the UN in establishing an e <T'll"<:rn-::,11\ility. On the other hand, Paragraph 

13913 implores states to use appropriate, d/lt~~rtn;r,"i);~~~·tarian and other peaceful means to 

10 

11 

12 
13 

Durban Review Conference Outcollle Docume;it, para 12h 4.The D an Review Conference Outcome 
Document also reaffirms t~ . ~Vf io ia e_r . ious hatred that constitutes 
incitement to discrimination, hosti • or nvj~eirte. shaP.,_1;?~,Wj)hibited by law; reaffirms further that all 
dissemination of ideas based on ra ~o~fy, lill~tiliH Y&~t to racial discrimination as well as 
all acts of violence or incitement to such acts shall be declared offences punishable by law, in accordance 
with the international obligations of States and those prohibitions are consistent with freedom of opinion 
and expression". See paragraph 14 of Durban Review Conference. 
See UN General Assembly "World Summit Outcome" A/RES/60/1. 
Paragraph 138 of the World Summit Outcome reads "each individual State has the responsibility to protect 
its populations from genocide, war crimes, ethnic cleansing and crimes against humanity. This 
responsibility entails the prevention of such crimes, including their incitement, through appropriate and 
necessary means. We accept that responsibility and will act in accordance with it. The international 
community should, as appropriate, encourage and help States to exercise this responsibility and support the 
United Nations in establishing an early warning capability." 
Paragraph 139 of the World Summit Outcome reads "the international community, through the United 
Nations; also has the responsibility to use appropriate diplomatic, humanitarian and other peaceful means, 
in accordance with Chapters VI and VIII of the Charter, to help to protect populations from genocide, war 
crimes, ethnic cleansing and crimes against humanity. In this context, we are prepared to take collective 
action, in a timely and decisive manner, through the Security Council, in accordance with the Charter, 
including Chapter VII, on a case-by-case basis and in cooperation with relevant regional organizations as 
appropriate, should peaceful means be inadequate and national authorities are manifestly failing to protect 
their populations from genocide, war crimes, ethnic cleansing and crimes against humanity. We stress the 
need for the General Assembly to continue consideration of the responsibility to protect populations from 
genocide, war crimes, ethnic cleansing and crimes against humanity and its implications, bearing in mind 
the principles of the Charter and international law. We also intend to commit ourselves, as necessary and 
appropriate, to helping States build capacity to protect their populations from genocide, war crimes, ethnic 
cleansing and crimes against humanity and to assisting those which are under stress before crises and 
conflicts break out". 
Op cit note 11 . 
Op cit note 12. 
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protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity. A 

critical analysis of these provisions reveals the urgency in which xenophobia needs to be tackled 

Despite the efforts employed to eradicate xenophobia and related intolerances, the following 

paragraph reveals that a great deal of work still needs to be done: 

[The Durban Review Conference] expresses its appreciation for progress made in 
addressing the situation of the victims of racism, racial discrimination, 
xenophobia and related intoleran 1 ' e Durban Declaration and 
Programme of Action, while r~t3t•~<i-J,.'tl,<;.. • sm, racial discrimination, 
xenophobia and related . intoler .,,,.--.~--- contemporary forms and 
manifestations, still persist. 14 

In South Africa, xenophobia, in its ~ifferent. mani estations, is one of the main contemporary 

causes and manifestations of 1JJl.!¥~§Jt~J)ctifJ{tJi~~ which requires urgent 
Toaether zn Exceuence 

attention and prompt action by states, ~s well as the international community. 15 Xenophobic 

. behaviour against non-nationals, particularly migrants, refugees and asylum seekers, constitutes 

one of the main sources of new forms of racism. Human rights violations against · members of 

such groups occur widely in the context of discriminatory, xenophobic and racist practices.16 

In May 2008 the world woke to reports of shocking attacks on foreign nationals of African 

descent by South African citizens. The violence started in the poor neighbourhoods of Alexandra 

in Johannesburg17 and quickly spread to other cities, including Cape Town and Pretoria. 18 By 31 

14 

15 

16 

17 

18 

. Ibid para 16. 
Ibid. 
Op cit note 2. 
See BBC. "South African Mob Kills Migrants." 12 May 2008. 
See BBC. "South African Mob Burns Mozambican Man." 14 June 2008. This chain of events, that have 
variously been termed a disaster, a crisis, a national shame and an emergency, commenced with violent 
attacks on non-nationals in Gauteng (Alexandra) on 11 th May 2008. See Igglesden V 'Xenophobic Violence 
in Sou~h Africa in May 2008: The Humanitarian Response in Gauteng and the Western Cape (a narrative 
account) 2008 5 University of the Witwatersrand Forced Migration Studies Programme. See 
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May 2008, the death toll had risen to 62, the vast majority of whom were in Gauteng Province, 

where the country's economic capital, Johannesburg, and administrative capital, Pretoria, are 

located. 19 Thousands of migrants and South Africans were the victims of criminal violence; 

women and children were attacked and raped, and thousands had their houses and belongings 

looted or destroyed. The most severely affected groups were Africans from neighbouring states, 

such as Zimbabwe and Mozambique, but migrants from more distant African countries, such as 

Nigeria and Somalia, as well as a significant number of South Africans, also became victims of 

the violence.20 Xenophobic attacks also occurred in Kya Sands (Cape Town) in November 2009, 

where many were displaced and others had to return to their home cotmtries. 

A recent example of xenophobic expressio11 N1 ,,a..,,u after South Africa's hosting of the 

2010 World Cup. The below extract is testIJ:· 

Last time, they cut his face open with a panga and destro ed his shop, but Ibrahim 
Mursal said the mood i • • ~01tt~rrnr=~;;: ·:;~ne of more than 
100 displaced foreigners see~tf -,a1-p,. ~e'lferilee5ide Wellington, north 
of Cape Town, following renewen xenophobic violence across the W estem Cape. 
He and his friends said they would rather risk the war at home than the "war" in 
South Africa - but they can't find a way back ... Somalis, Ethiopians and 
Zimbabweans have been the main targets ... The ANC added its voice yesterday. 
In a strongly worded statement, the party said: "Xenophobia is a crime against 
humanity and the perpetrators should be isolated." But several foreigners 
yesterday said the government was failing them on several fronts, including the 
slow pace of registering asylum seekers and lack of protection. 21 

It is clear that these incidents of xenophobia are not welcomed by some South Africa Africans, 22 

even though they continue to grow: 

19 

20 

21 

. 22 

http://cormsa.org.za/wp- content/uploads/Research/Disaster/NarrativeHumanitarianResponse.pdf. 
(Accessed 27 April 2010). 
See Mail & Guardian. "Toll from xenophobic attacks arises." 31 May 2008. 
See Mail & Guardian and Sapa "Xenophobia: Mbeki gives nod to army". Johannesburg. 21 May 2008. 
Jordan B 'Xenophobic Violence Is Back' Sunday times. See: 
http://www.timeslive.co.za/local/ Article547012.ece/Xenophobic-violence-is-back (Accessed 24 July 2010) . 
"Barely days after playing perfect hosts to the world, the ugly and violent side of South Arica bas reared its 
head, forcing African foreigners living here to flee in fear of their lives. Let's not muck about here: the 
notion that these attacks were on foreigners is a lie. They are attacks by black South Africans on their 
fellow African brothers and sisters. These are the same people whose connection to Ghana was so strong 
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Police arrested 10 men yesterday - including an unnamed community leader - for 
terrorising and robbing residents of a Johannesburg informal settlement under the 
guise of xenophobia. This follows a spate of attacks on both foreigners and South 
Africans in the settlement at Kya Sand on Monday night. Some of the victims 
were taken to hospital. Shops owned both by South Africans and by foreigners 
were looted ... A biblical quotation written on the wall of another looted shop read 
"Do not mistreat aliens, for you were also aliens in Egypt. 1123 

Xenophobic attacks are not new in Cape Town. Similar incidents occurred in the De Dooms area 

as recently as November 2009.The follo 

testify to the above:24 

from Philani Nombembe's report 

This week Muteti, his wife, children 
Zimbabwe and Malawi were chased fro 1r homes "like dogs". The uproar 
came barely· a week aft • t~.C,0~ • '1¥.lnd women were 
attacked at Stofland informa ~,tt~e,.;1:l.<t_nJ:!n. i::5 oo s, a so m ffi.e W estem Cape. 
Similar attacks took place in ~Mt'lnf cM8 tU.'aeon the Cape Flats just 
months ago. Now experts have warned. that xenophobic violence could spread 
possibly sparking a repeat of last year's catastrophe in which thousands of people 
were displaced and more than 60 killed. Dr Lawrence Mgbangson of the United 
Nations High Commission for Refugees in the W estem Cape said South Africans 

-took out their service delivery and unemployment frustrations on vulnerable 
foreigners. The Western Cape manager of the South African Human Rights 
Commission, Leonardo Goosen, said that tensions still existed in communities 
where refugees were re-integrated after last year's xenophobic attacks. 

The recent xenophobic attacks follow a 15 year long pattern of xenophobia in South Africa.Since 

the 1994 elections, South Africa has seen a rising level of xenophobia. As in many other 

23 

24 

just two weeks ago that they hijacked the name Ghana and fused it with Bafana Bafana to come up with 
BaGhana BaGhana. There were no Nigerians or Zimbabweans or makwerekwere - that derogatory term we 
use for African foreigners ... We were all Africans. Now, a week later, we seem to be suffering from 
amnesia. We have forgotten that we were African" ... See Khoabane P "How Soon We Forgot When We 
Were All Africans" Sunday Times 18 July 2010, page 2. 
Ibid. 
See Nombembe P, "We Were Chased Like Dogs" at http://www.timeslive.co.za . (Last accessed on the 29 th 

ofNovember 2009.) 
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countries, immigrants have been blamed for a rise in violent crime, drug dealing, drug abuse, 

unemployment, and other social ills.25 hnmigrants from African countries have been the target of 

attacks, often because they are perceived as being in direct competition with South Africans for 

jobs or services. In addition, African immigrants are often the target of random violence and 

robbery, as criminals perceive them as easy targets because they are unlikely to go to the 

police.26 

1.2 Thesis Statement 

1.2.1 Introduction 

Preliminary observations indicate that xe o . 

structurally anchored given the mobility o 

i 1 discrimination will become more 

in a "new age of migration". The 

n contemporary forms of racism, racial annual reports of the United Nations Special R:_,,,"'"""-===-~ 

discrimination, xenophobia an !f±(ll~~ trajectory of increased 

xenophobia and racial discriminatiouflo - .... , .... ., ...... ,,. 

Africa point to the development of xenophobia into a human rights hotspot in this country. 

Contrary to the provisions and principles of the "human rights" state, the discriminatory 

treatment of and attitudes towards non-nationals have become a common feature of the South 

African social landscape.29 This study concerns itself with this contradiction. It argues that 

25 

26 . 

27 

28 

29 

See Human Rights Watch "Xenophobia and Attacks Against Migrants" at: 
http://www.hrw.org/reports98/sareport/ Adv5a.htm. (Accessed 6 August 2010). 
See Nyamnjoh F. B "Insiders and Outsiders: Citizenship and Xenophobia in Contempora,y Southern 
Aji-ica" 2006 52-56. Available at: 
http:/ /books.google.co.za/books?id=pas 1 dhdSKjwC&pg=P A54&lpg=P A54&dq=african+chamber+of+haw 
kers+and+indepeiident+businessmen&source=bl&ots=Hk6uJaER14&sig=bHgNE5jwxFEQpuawKqizBNX 
k6 _ w&hl=en&ei=4mRcTLu4 Ft6qsQaM5O2WBg&sa= X&oi=book _result&ct=result&resnum=5&ved=0C 
CUQ6AEwBA#v=onepage&q=african%20chamber%20of%20hawkers%20and%20independent%20busine 
ssmen&f=false (Accessed 6 August 2010). 
See Pennix R, Berger M, Kraal K "The Dynamics of International Migration and Settlement in Europe" 
2006 IMISCOE Joint Studies, Amsterdam University Press, Amsterdam. 
See, for example, the Report of the Special Rapporteur on contemporary forms of racism, racial 
discrimination, xenophobia and related·intolerance on the situation of Muslim and Arab peoples in various 
parts of the world E/CN.4/2006/17 at: www.ohchr.org (Accessed 5 March 2011). 
See SAHRC "Shadow Report on South Africa's Compliance with the Provisions of the International 
Convention Against All Fonns of Racial Discrimintion, 2006 at: 
http://www.sahrc.org.za/home/21/files/Reports/Compliance%20with%20the%20provision%20of'/o20the% 

. 20intemational%20conventio.pdf (Accessed 5 Mar~h 2011). 
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xenophobia in South Africa is a complex phenomenon and questions the legal, social and 

political responses to this challenge. Further, it speculates that the limited efficacy of the 

standard reactions to this challenge is linked to an inadequate understanding of this phenomenon. 

Ultimately, the study aims to present these complexities as the basis for suggesting possible new 

ways of responding to this challenge. 

The twenty-first century promises to be a new age of migration. Intensifying international 

migration pressures present many societies with major policy dilemmas; most countries of the 

world are becoming more multi-cultural, u 1 religious and multi-lingual.30 These 

changes challenge governments and civil s 74 date and gain from this diversity in 

ways which promote peace and respect for 111um~~fhtr~ .. n:, .. ~ ,..-"""'n in every fifty human beings - more 

than 150 million persons - lives outside th • gin as migrants or refugees.31 They 
~~!!!:::(:!!J 

are highly vulnerable to xenophobia and oth 

University of Fort Hare 
. Toaether in Excellence. . . The extent and seventy of these phenontena are becommg mcreasmgly evident m the reports of 

mistreatment and discrimination against migrants, refugees and other non-nationals in South 

Africa, which are emerging from every region in the world32 . The fact that an increasing 

proportion of international migration today is irregular and unauthorized facilitates abuse and 

exploitation. But even when their movements are legal and authorized, African non-citizens in 

South Africa face high levels of discrimination. 33 

Currently, there exists a strong xenophobic hostility . towards foreigners in South Africa. A year 

after South Africa found itself in the grip of anti-foreigner violence and tension, there are 

warning signs that the underlying tensions persist. More than 60 people died from xenophobia in 

30 

31 

32 

33 

See International Labour Office (ILO),lntemational Organization for Migration (IOM), Office of the 
United Nations High Commissioner for Human Rights (OHCHR) "International Migration, Racism, 
Discrimination and Xenophobia" 2001 at: http://www.unesco.org/most/migration/imrdx.pdf (Accessed 5 
March 2011 ). 
Ibid. 
Ibid. 
Ibid. 
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the year 2008 alone.34It goes without saying that the hatred of African foreigners in South Africa 

has taken a tum towards a criminal nature. Furthermore, tens of thousands were displaced as a 

wave of xenophobic attacks swept through the country. Xenophobia in South Africa manifests 

itself in a variety of ways and these include discriminatory policies in immigration, employment, 

access to public services and freedom of movement. 

The recent xenophobic violence in South Africa was primarily directed against foreign nationals 

living in some of the poorest urban areas of the country. However, it has also impacted on those 

who acquired citizenship by virtue of their s uch as medical doctors, academics, 

scientists and engineers. Moreover, it ha o e with legitimate work and study 

permits, such as the tens of thousands of l\{l.1~1~:\'.>nifilil~~~workers, mathematics teachers from 

Zimbabwe and foreign university students. 

Unfortunately, many South ArlI!l-!Yntn;_~Jr¥t filtlifJI!. ~;~orest areas, are opposed 
Toaether in Excellenc.e . , 

to the presence of a large number of tctte1gners trom otlier Afucan countnes, and they blame 

foreigners for many of the ills in South Africa, including high unemployment of locals, and 

crime. The underlying causes of xenophobia in South Africa have been varied and complex. 

Socio-economic deprivation, lack of proper border control, rising levels of HIV/ AIDS infections, 

-corruption, slow economic growth, poor service delivery, a bad foreign policy of quiet 

diplomacy (especially in the Zimbab':Vean situation), lack of information on foreigners and their 

rights, perception that foreigners are an economic threat and creation of 'the other' have all 

played a role in increasing xenophobic sentiments against foreign nationals. Another justification 

provided for the xenophobic attacks on non-nationals is the myth that non-nationals 'steal' South 

African women. 

34 See Doctors Without Borders "The Lives of Survival Migrants and Refugees in South Africa" at: 
http://www.doctorswithoutborders.org/publications/ Article _print.cfin?id=4465 (Accessed 19 August 
2010). 
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Moreover, a large number of children and young people, particularly girls, are among victims of 

xenophobia, racial discrimination, and related intolerance in South Africa. A need therefore 

exists to incorporate special measures, in accordance with the principles of the best interest of the 

child and respect for their views, in programmes to combat xenophobia, racial discrimination, 

and related intolerance, in order to give priority attention to the rights and the situation of 

children and young people who are the victims of these practices. 

1.3 Significance of the study 

A considerable amount of valuable mate a:l , newspapers and other sources has 

been written on xenophobia. The written a • arily on exposing xenophobia and 

seeks to confirm that most of the allegati~~~~~~~9~, by South Africans about African 
migrants are baseless. This material, howe ____ vide an in-depth study of the problem 

from a socio-legal point ofvieW; T • ·t f F t H e un1vers1 yo or ar 
Together in Excellence 

The present study shows that the important values espoused by the South African Constitution 

and International law have an important role to play in shaping and challenging attitudes and 

actions of South Africans in their relations with non-nationals. The study also aims to 

investigate, explain and expose xenophobia in South Africa. The study also educates the public 

about xenophobia and provides, in a systematic approach, a socio-legal response to the problem. 

The hope is that this will help in transforming our society, its attitudes and structures. 

The research is also meant to be a guideline for future legal development in the field of the rights 

of refugees and foreign nationals. South Africa's proud record as a catalyst in the promotion of 

unity, peace, security, human rights and development in Africa, which was endorsed · in our 

hosting of the Durban World Conference35
, has been severely compromised. This research hopes 

35 Op cit note 6. 
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to propose recommendations which will aid South Africa to regain what has been lost. Short 

term and long term socio-legal solutions have to be found to curtail the scourge of xenophobia. 

1.4 Objectives of the study 

The objective of the study is to describe the extent and expression of xenophobia, and analyze 

and assess the efficacy of legislative and other measures aimed at the protection of non:..nationals 

in South Africa. It investigates the role of state organizations, government and civil society and 

assesses the impact of xenophobia on r-+t-,n::r-..,..,.,."'7"'1't.,,,.,,.,,i:<'l'T1__,,,.f human rights bynon-nationals. 

Suggesting alternative ways of explaining enophobia, and the responses to it, 

is a central objective of this study. 

1.5 Research Questions 
-University of Fort Hare 

M . . Wh . h Tnaether.bin.Excellel}Ce d h d h d . am question: at 1s t e extent orxenopno ia m Souffi .M . .trica an ow an w y oes 1t 

manifest itself? 

Sub-questions: 

1. What is the socio-legislative framework with regard to the rights of non-nationals and is 

it sufficient and adequate? 

2. How effective is South Africa's response to xenophobia and related discrimination in the 

country? 

Are there alternative ways of understanding and dealing with xenophobia in South Africa? 
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1.6 Chapter Presentations 

Chapter 1: General Orientation 

Chapter 1 is the introductory chapter. This chapter therefore entails the background to the study; 

the demarcation of the problem addressed; the overall aim of the study; the research question that 

directed the research processes; and finally, it provides an outline of chapters. 

Chapter 2: The Socio-Economic Framework 

This chapter explains the socio-econo 1c hich provides the backdrop of 

xenophobia in South Africa. It further di o. LOC of theories that seek to clarify the 

existence of xenophobia, racism, racial di cm·~xrrr~~~ ther forms of intolerance in South 

Africa. The theories are analyzed with t e • g answers as to why xenophobia 
~~~==!.IJ 

expresses itself in such violent ways in Soutll 

. TTniv r it of Fort Hare 
Chapter 3: Research Design, Meflii_ odo ogu;s a d "'PJ:Qcess~ 

Togetner zn .fixceuence 
Chapter 2 incorporates a detailed descnption of the research methodology, research approach, 

and research design, sampling, methods of data collection, trustworthiness of the research 

instrument and ethical considerations pertaining to the research processes. 

Chapter 4: Xenophobia in South Africa 

This chapter narrates the development of xenophobia in South Africa since 1994. It provides a 

vivid description of xenophobic manifestations in post Apartheid South Africa, through the 

advent of the new South African Constitution and explains the socio-political mood leading to 

the 2008 xenophobic attacks. Chapter 3 further discusses the xenophobic attacks of 2009 in 

South Africa and concludes by discussing the xenophobic attacks of July 2010. 

Chapter 5: The Legislative Framework 

Chapter 4 is divided into two parts. The first part provides a critical analysis of various 

international and national legislative measures which protect the rights of non-nationals who 

reside in South Africa. It begins with an analysis of international human rights instruments, goes 
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further by analyzing regional human rights instruments and provides an outline of the South 

African legislative framework. The second part is an analysis of the international and national 

jurisprudence; and therefore discusses relevant case law. 

Chapter 6: South Africa's Response to Xenophobia 

This chapter analyzes the efficacy of legislative and other measures employed by South Africa in 

curbing xenophobia in South Africa. It explores the role played by government and civil society 

organizations during and after the May 2008 attacks and exposes the loop holes in various 

interventions. The Chapter pays particular emphasis to the role played by the Human Rights 

Commission, an institution mandated to pr 

Chapter 7: Recommendations 

This chapter draws conclusions and mak s 

xenophobia, and new forms of legal, social 

on-nationals in South Africa. 

1 s on new ways of understanding 

ction to deal with xenophobia at the 

local and national level. It further reqognizes Jhe recuendations provided by the Declaration 

preceding the world ConfereUllJrY~J; !YsP, ~c~rloH&rikation, Xenophobia and • '?f ogether zn Exce1lence 
Related Intolerance and the Durban Review Conference. 
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CHAPTER2 

THE SOCIO-ECONOMIC FRAMEWORK 

2.1 Introduction 

This chapter explains the socio-economic framework which, in part, provides the backdrop to 

xenophobia in South Africa. It further discusses a number of theories that seek to explicate the 

existence of xenophobia, racism, racial dis-µ.c~n.u,.· li.!=!.~~.....!<U~-Jo{ther forms of intolerance in South 

Africa. The theories are used as tools to e h bia expresses itself in such violent 

ways in South Africa. To a large extent th e; u tance to the overall objectives of a 

socio-legal analysis. The socio-economic a insight into how prejudices arise 

and enables one to note the root causes o and beliefs. As has been stated 

before, xenophobia needs to be understood fro,,_,.,.,_._ ... , 

Why is it that South Africa stiliU: • 

though there are many laws recogni~ 

~~r~,~~Ll]~inst non-nationals, even 

~nals? The answer lies in the 

present chapter, which discusses a number of theories that seek to explain the existence of 

xenophobia, racism, racial discrimination and other forms of intolerance in South Africa. The 

theories are analyzed with an aim to provide answers as to why xenophobia expresses itself in 

such violent ways in South Africa. A solid body of research explains that a culture of violence 

prevails in South Africa, where violence is seen as the legitimate and normal way of solving 

problems in the country. In this research, violence-theory is utilized to strengthen theories of 

xenophobia. Xenophobia in the post-apartheid era is understood as a result of historical factors 

and the new South African nation-building enterprise, an enterprise that is underpinned by a 

culture of violence and racism, despite the formal transition to equality and democracy. In 

addition, the other theories explored include relative deprivation theory, social identity theory 

and organization theory. Moreover, this chapter addresses the view that human rights violations 

perpetrated against non-nationals are motivated · by financial gain and economic exploitation, 

rather than 'pure xenophobia'. The understanding is that the climate of xenophobia renders non-

27 



 

 

nationals more vulnerable to such financial exploitation. An attempt has also been made to assess 

the reasons for migration into South Africa. 

One would wonder at the importance of discussing these theories in this analysis. The answer 

lies in the appreciation of xenophobia as a sociological phenomenon. Moreover, the identity 

theories inform one regarding the roots of xenophobia, racism, racial discrimination and other 

forms of intolerance. An individual's sense of belonging in a certain society or group of people 

may lead that individual to reject "others" who seem to belong to another category. That form of 

rejection may take violent forms as has be 

it is also important to discuss the role o 

leading to ethnocentrism and xenophobia. 

enophobic attacks. At this juncture 

he rising levels of migration; thus 

2.2 Globalization and post-apartheid mi,gration in South Africa 
University of Fort Hare 

. . Taaether. in. Excellence The process of globahzat10n and the mev1table expansion of markets, transportation, 

communication, capital and skills have challenged the geographic hegemony of national 

governments.36 South Africa has not been immune to these trends. Geographically, the end of 

apartheid and international sanctions also led to the tennination of South Africa's fortified 

boundaries. 37 In its essential element, globalization refers to the unification and integration of the 

world market under the hegemony of transnational corporations, the International Financial 

Institutions such as the International Monetary Fund (IMF), World Bank and the World Trade 

Organization (WTO) and developed economies.38 What is unique about globalization is the fact 

that this transfer of wealth from the South to the North is happening in the context of a long-run 

economic stagnation when there are less economic and employment opportunities in the North.39 

36 

37 

38 

39 

See Centre for Development Enterprise "People on the Move: A new approach to cross-border migration 
in South Africa'" 1997 17 Johannesburg. 
Ibid. 
See Hlatshwayo M "Research Report on COSATU's Responses to Xenophobia" 2010 10, University of 
Johannesburg (The Atlantic Philanthropies). 
Ibid. 
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Concerning the Southern African region, and indeed Africa as a whole, South Africa plays the 

role of being the centre.40 The policies of the IlvfF and the World Bank have led to the collapse of 

African economies through the process of transfer of wealth from these countries to the North. 

Currently, wealth is also transferred from all economies in the region to South Africa in various 

ways, such as centralization of Africa's capital market in Johannesburg, South African state 

corporations' investments in other African countries and the New Partnership for Africa's 

Development (NEP AD).41 

Furthermore, in post-apartheid South AfricactJ ..... n . .:rr .... e.,~.s-:;ammtrre:med flow of people, goods and ideas 

into the country, albeit not always easily, . 2Globalization has therefore led to 

an increased movement of people into 

encounters between nationals and non-nati 

is a major cause of xenophobia in South A 

~'\;fk'l~'t1~~ing to increased and unavoidable 

~~!ft~ IS.-l~ll.lij::=j\~~qtion, howbeit not always welcome, 
1zed by Weiner et al, geographic and 

social mobility are crucial elements , characti:rizing u societies. After decades of isolation, 

South Africa has become a sou\lffit"¥M{; txnq ~~ft~ation, in a period when 
. . . Toaether. in Exc.etlence • . social and political, as well as econom1c"il.ncertamty and msecunty have become pronounced m 

South Africa.43 As the new South Africa seeks integration into and greater participation in global 

world politics, there is a contradictory trend towards exclusivity in respect of its immigration 

policy.44 It has been suggested that in order to become part of the competitive global economy 

South Africa must give due consideration to the opening of its borders to trade, industry, culture, 

communications and capital, and the movement of people which must inevitably follow.45 

40 

41 

42 

43 

44 

45 

Ibid. 
See Hlatshwayo M op cit. 
See Klotz A "Migration after Apartheid: Deracialising South African Foreign Policy "'2000 831, Third 
world Quarterly 21. During the process of proletarianisation, migrant workers found work in South Africa; 
now the crisis of globalization and the decline in employment makes it difficult for these workers who are 
coming from struggling economies in the periphery to find jobs in South Africa. This then intensifies the 
competition for jobs and opportunities in the centre- South Africa. See Hlatshwayo 1 lop cit. 
South African Human Rights Commission 'Illegal? Report on the Arrest and Detention of Persons under 
the Aliens Control Act' 1999 4. 
Klotz Aop cit. 
Centre for Development Enterprise 1997 23. 
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Most immigrants come to South Africa to escape the poverty and destitution in their own 

countries, as well as civil wars and political instability. A key concern is the poverty, violence 

and underdevelopment that engulf many African countries. According to the World Bank, the 

countries surrounding South Africa, with the exception of Namibia and Botswana, are among the 

poorest in the world. 46 As with the rest of Africa, the artificiality of the international borders, the 

political instability of several regions and the paucity of administrative resources when compared 

with the lengths of the borders and the numbers of migrants involved, have contributed to an 

escalation in the number of undocumented migrants entering South Africa. The reasons for high 

levels of immigration into South Africa can be summarized in the extract below: 

Where there are wide differentials • ----... ---- nd economic opportunities, 
considerable flows of populatio t d to result. Where such 
differentials occur between neigh . s . . firm restrictions on the 
volume of movement between thes"'' "'"'w ......... "'"""' likely to be in force. For 
many, however, the lure of econo ______ their own economic plight) 
may be such that the ma be w1 m to ta e the risk of arrest and even 
imprisonment to avail th~nlll~IWtirAif:l!hMsi ,pfl>prtiliJieI tM. means. 47 

Together in Excellence 

As a result of the first inclusive elections in 1994, South Africa adopted one of the world's finest 

constitutions and set up a modem and representative system of governance. 48 
. However, the 

euphoria was not sustained. Economic inequality deepen~; poverty appears intractable, and an 

increasingly angry citizenry seems less willing to adhere to the liberal norms of tolerance and 

respect for difference. 49 One would therefore argue that the quality of democracy is not measured • 

by its formal institutions as important as they may be. Rather, it is in the interactions between 

citizens in the public sphere that one would be able to ascertain the extent to which democratic 

values have become normalized. Viewed from this perspective, it is evident that the legacies of 

distrust and antagonism continue to shape the possibilities of democratic deliberation in the 

public sphere. 

46 

47 

48 

49 

See World Bank 'World Development Report' 1999-2000. Washington. 
ParnwellM 'Population Movements and the Third World' 1993 53, Routledge, London. 
See Hassim S "After Apartheid: Consensus, Contention, and Gender in South Africa's Public Sphere " 
2009, Political Studies, University of the Witwatersrand, Johannesburg, South Africa. 
See Hassimi bid. 
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Furthermore, in South Africa there has been a xenophobic tendency to stigmatise immigrants, 

particularly those from other African countries; as criminals, as people who undermine economic 

development and take jobs from locals. There are many fallacies and false presumptions about 

undocumented migrants in South Africa because this form of migration is often clandestine or 

undocumented. 50 According to Harris, 51 worker migrants are viewed as a people in flight from 

poverty, and those seeking asylum are all too often regarded as "economic migrants" who are 

really also fleeing poverty. The burgeoning of refugees from developing countries is a result of 

current global environmental chaos as triggered by elements such as ecostress, insecurity and 

poverty.52 In fact the majority seeking a~~r~~ ~'j',,'"'J~/ e eloping countries are defmed as 

"economic migrants" and are therefore gration, not refugee law. Harris53 

·ves out unskilled migrants from 

developing to developed countries is extradr~·i1lll~~~il:~are, it seems, really refugees, expelled 

contends that the persistence of the ide 

by economic processes. 54 Sassen55 has similar·~, ....... ,, .... ut that economic refugees are driven by 

i<t~~11t~ii"fl~JMlt1C$fl~E(jtl ~::1,r::tt~~ conditions under which larger geopolitical and transnat 

~!WlfJ~·d as migration push factors. 

Significantly, the Human Rights Watch has recommended to the United Nations Economic and 

Social Council Commission on Human Rights that the 1951 Refugee Convention should be 

revised in order to make it "more relevant to modern day migration challenges".56 In light of the 

xenophobia currently experienced in South Africa, this move may improve numbers of people 

who receive refugee status, enabling them to receive refugee protection and benefits. This may 

significantly improve their economic status and reduce their vulnerability to xenophobic attacks. 

On the contrary, improving legislation and economic policies alone is insufficient in dealing with 

50 

51 

52 

53 

54 

55 

56 

PlenderR "Recent Trends in National Immigration Control" 1986 546, Intern.Compar. Law Quart. 35 
1995 119. 
See Odipo G ''Refugees in development of host country, 'the new world order: A case study of Ethiopian 
refugees in Kenya"in 'The African Population in the 2F1 Centwy' (Vol. 2)1999 559-568, Union for 
Population Studies, Durban. 
Harris N 'The New Untouchables-Immigration and the New World Order' 1995 189, Penguin, London. 
Ibid. 
See Sassen S "From Globalization and its Discontents". 
United Nations Economic and Social Council Commission on Human Rights, Fifty-Seventh session, Item 
14 of the provisional agenda, 18 January 2001 4. 
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problems of xenophobia. The law alone, as will be noted below, is insufficient to deal with 

xenophobic perceptions and violence against non-nationals. 

2.3 The limits of the law 

One would also mention that the law alone cannot uproot xenophobia. The normative basis of 

law therefore needs to be developed consciously, so that laws have public legitimacy. Instead of 

the law being imposed on people, the people' s own norms, values and beliefs must form the 

basis of law; hence the law would be moire-m~nP~:::-unn,erstood and adhered to. Moreover, 

society has the power to solve its ills and s may seem to take that power. This 

means that society should be given a chanc s ng differences in communities, and 

the law and courts be used as the last res , at is important is not who wins or 

loses a court case, but the preservation of co rity. The foundation for peace in any 

society is hospitality and acceptance of difference and laws must carry such normative values. 

Consequently, xenophobia may Uni i~§i r _t2f ff Q tloij,<!['11uman rights instruments 
. Toaether zn Excellence . and other forms of legislation. On that note, it is essential to study how society operates and how 

group mentality may affect an individual' s sense of belonging and subsequent actions. As noted 

above, the rise in levels of migration also poses social challenges. More so, mobility causes the 

interaction of diverse communities, an exchange of ideas and improvements in economies. 

However, this mobility can have negative effects, as witnessed in the xenophobic attacks 

experienced in South Africa. The arrival of African non-nationals has thus exposed different 

beliefs, genetic make ups and also brought competition for resources. It is thus important to 

understand the theories linked to the existence of xenophobia. As a socio- legal analysis, this 

study also looks at social theories underpinning the existence of beliefs and values in societies. It 

is hoped that recognition of these theories would improve one's understanding of the origins of 

"difference". The first theory to be discussed is the social identity theory. 
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2.4 Social identity theory and its effects 

Identity theory is principally a micro sociological theory that sets out to explain individuals' role-

related behaviours. It is argued that: 

a) 

b) 

c) 

Social identification is a per with a group of persons;57 

Social identification ste s the 

distinctiveness and prestig e salience of out groups and the 

factors that traditionally are s 
Social identification leads are congruent with the identity, 

and others, and ctu1:<1<1lb\l(tlliat ~-~---J~-- qjj)~~~ with group formation, 

and it reinforces the af &OObH~roflJ.d&flfJifUJ£erhis perspective is applied to 

organizational socialization, role conflict, and intergroup relations. 

According to social identification theory, people tend to classify themselves and others into 

various social categories, such as organizational membership, religious affiliation, gender and 

age cohort. 58 As these examples suggest, people may be classified in various categories, and 

different individuals may utilize different categorization schemes. 59 Categories are defined 

prototypical characteristics abstracted from the members. 60 Social classification serves two 

functions. First, it cognitively segments and orders the social environment, providing the 

individual with a systematic means of defining others. A person is assigned the prototypical 

characteristics of the category to which he or she is classified. 61 Secondly, social classification 

57 

58 

59 

60 

61 

See Blake A E and Mael F "Social Identity Theory and the Organisation". 
Turner 1985. 
Ibid. 
Ibid. 
Ibid. 
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enables the individual to locate or define himself or herself in the social environment. 62 

According to the social identity theory, the self concept is comprised of a personal identity 

encompassing idiosyncratic characteristics (for example, bodily attributes, abilities, 

psychological traits, interests) and a social identity encompassing salient group classifications. 63 

Social identification therefore is the perception of oneness with or belonging to some human 

aggregate. For example, a woman may define herself in this manner: I am a Canadian: I am a 

woman. She perceives the fate of the group(s) as her own. As such, social identification provides 

a partial answer to the question; "Who am 1?64 

In the South African context the continuit e 

disturbing. In the apartheid era, the state 

should be classified as black; in contempor 

ascertain ethnicity65
. Despite the Constitu • 

an practices of group profiling are 

est" to determine whether citizens 

aranoid citizens use the "elbow" to 

to thoughtfully mediate the terrain 

between unity and cultural particulatjty, in e-xeryd~olitics these anxieties are unresolved and 
frequently expressed in new foJJ il-\Yo~f§ttYr~. Fort Hare • 

. Together in Excellence 

Perhaps the most subtle form in which closure is signaled lies, ironically, in the ways in which 

groups are recognized. The speech made in Parliament by Thabo Mbeki, then Deputy President, 

on the adoption of the new Constitution in May 1996, is emblematic in this regard. Although 

widely hailed as signaling the multicultural nature of South African society, a closer reading 

suggests that the speech reflects considerable ambiguity about who is to be included in the 

phrase "the people". Ivon Chipkin argues that Mbeki moves between two registers: those "."ho 

62 

63 

64 

65 

66 

Ibid. 
Ibid. 
Stryker and Serpe 1982. 
Suspectednon-nationals are asked the Zulu word for 'elbow'. If they do not know this word, it is assumed 
that they are not South African. Pumla Dineo Gqola notes that this is a particularly obscure word that 
many South Africans who speak Zulu may not know (Gqola P.D "Brutal Inheritances: Echoes, 
Negrophobia and masculinist violence". In Hassim et al 'Ga Home or Die Here: Violence, xenophobia and 
the reinvention of difference in South Africa 2008214; Johannesburg, Wits University Press). 
See Hassimet al op cit. 
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perpetrated apartheid and those who survived it. 67 Mbeki subtly distinguishes between South 

Africans and Africans among the latter group. In this narrative, the aspirational identity in a free 

South Africa is to be African. 68 The mark of authenticity, Chipkin shows, is the struggle against 

racism. 69 Citizenship has to be earned; moreover, significant parts of the population can only 

gain recognition if they absolve themselves (it is unclear how) of their complicity in apartheid. 70 

This formulation parallels Mbeki's view that South Africa is a country of two nations, one rich 

and one poor; the implication that rich meant white and poor meant black was not missed on 

popular commentators. 71 The emphasis in this speech is on the ways in which South Africans are 

divided rather than the values which may unite them. 72 

~ ~~~~~ 1qence that citizens must continue to The policies of affirmative action have th 

mark themselves as parts of groups in a 

identities such as Indians, whites, blacks an 

OID'lmt.1lwtl
0 eges. The assertion of many other 

e or female - has ironically become 

more marked, more possible, and mpre publ_ic than in the apartheid era when difference was 

actively promoted by the state. JJe\!\'{~~}otY Bf f B~t aJi4{@ng of diversity; at times, 
Toaether in Excellence 

however, they are invoked in ways that '15alkanize citizens into closed-off groups that exist in a 

• hierarchy of claims to authenticity. The reality behind this is that African non-nationals arrive in 

a South Africa that is so clearly divided along various lines and such divisions tend to affect 

them. They then tend to be vilified as outsiders, adding to the xenophobic and racist tendencies 

that exist in the country. 73 

67 

68 

69 

70 
71 

72 

73 

Chipkin I 'Do South Africans Exist? Nationalism, democracy and the identity of "The People " 2007 100 
Johannesburg: Wits University. 
Chipkin Ibid. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
Hassim states that mistrust and fear between different races in South Africa does have deep and legitimate 
roots. Colonial conquest and apartheid institutionalized white disgust for African traditions and customs 
in the education system and in everyday interactions between whites and other subordinate and 
racialized groups. The creation of a "group areas'' framework for containing movement of South Africans 
and constraining their residence within legally demarcated boundaries began with an attempt to separate 
Indians from whites; this was done by stigmatizing Indians as unsanitary and smelly. In relation to 
indigenous Africans, white settlers systematically sought to root out "unchristian" practices while 
paradoxically legalizing debased interpretations of customary law and chiefly rule in collaborative 
institutions in rural areas. Not surprisingly, in contemporary political debate, it is difficult to conduct 
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There are powerful arguments for thinking about the exclusions from the public sphere as 

constituted by long-standing material deprivation; Mbeki's "two nations" image captured the 

reality of deep socio-economic inequalities that were not resolved by political liberalization. 74 In 

expanding the social grants system over the past 10 years the democratic state has massively 

expanded the public sphere in a demonstrable commitment to end poverty as well as to build 

solidarity. Nevertheless, inequalities have deepened; at 0.73, South Africa's Gini coefficient is 

amongst the highest in the world.75 As Gelb points out, "it is surely not simple that people are 

poor which leads them to attack other poor people but instead the sense of unfairness engendered 

by inequality, of being discriminated again t~, ~rLJt)t~nt:et.,0,S e resentment and hostility towards 

a e received preferential treatment". 

11 d new assertions of identity that 

narrowly defined band of citizens. 

of authenticity and autochthony rather 

those perceived, rightly or wrongly, to be 

The continued exclusions generated by 

interpret the values of the Constitution as a 

These assertions are discursively created in th 

than the openness and inclusive ess--,)X'ttOO·,J'.;!·~,eft©mMiail=l~l\rt Hare 

Together in Excellence 

In the xenophobic violence of May 2008, defenders of attacks on supposed non-nationals 

asserted the privilege of natural rights of those who are "authentically" South African. 76 Their 

criteria for access to the rights of the Constitution were recast as those of blood and belonging. In 

authorizing citizenship as the criterion for access to shelter, the state itself shrinks the 

entitlements to public resources, now available primarily to those who are constituted by its 

policies as citizens, limiting the socio-economic rights promised by the Constitution. While the 

xenophobic attacks seemed to take the middle class by surprise, in everyday interactions in a 

range of spaces, the boundaries of communities and the criteria for authenticity may be carefully 

policed. 

74 

75 

76 

debates about culture across race; participation in these debates, particularly by feminists, is fraught with 
accusations of cultural imperialism. 
See Gelb S Behind xenophobia in South Africa-poverty or inequality? In Hassim et al, "Go Home or Die 
Here: Violence, Xenophobia and the Reinvention of Difference in South Africa"2008 Johannesburg: 
Wits University Press. 
See Gelb S 2008 79-80. 
Hassim et al. 2008. 
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The language of 'identity' is ubiquitous in contemporary social science, cutting across psycho-

analysis, psychology, political science, sociology and history. The common usage of the word 

identity, however, belies the considerable variability in both its conceptual meaning and its 

theoretical role. Even when consideration is restricted to sociology and social psychology, 

variation is still considerable. Three distinct usages exist. Some use identity to refer essentially to 

the culture of a people; indeed they draw no distinction between identity and; for example, 

ethnicity. Thus they obscure the theoretical purpose of its introduction. Others use identity to 

refer to common identification with a collectivity or social category as in social identity theory or 

in contemporary work or social movement , tttuA.:q~~~ 

Finally, some use the term with referenc 

persons attach to the multiple roles they ~)ll,P,q~J.\¥1 

societies. 77 

mmon culture among participants. 

lf composed set of meanings that 

ighly differentiated contemporary 

University of Fort Hare 
2.5 Social identification and gro • • xcellence 

Social identification appears to be derived from the venerable concept of group identification. 78 

Indeed, social and group identification may be used interchangeably. The literature on group 

identification suggests four principles that are relevant to this discussion. Firstly, identification is 

viewed as a perpetual cognitive construct that is not necessarily associated with any specific 

behaviours or affected states. To identify, an individual need not expend efforts toward· the 

group's goals; rather, an individual need only perceive him or herself as psychologically 

intertwined with the fate of the group. Behaviour is viewed only as a potential antecedent or 

consequence.79Secondly, social or group identification is seen as personally experiencing the 

successes and failures of the group. Often, identification is maintained in situations involving 

great loss or suffering, 80 missed potential benefits, task failure81 and even expected failure. 

77 

78 
79 
80 

See Stryker S "The Past, Present and Future of an Identity Theo,y" 2000 (63) 284 Indiana University. 
Tolman 1943 • 
Foote 1951. 
Brown 1986. 
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Thirdly, although not clear in the literature, social identification is distinguishable from 

internalization. Whereas identification refers to self in terms of social categories (I am), 

internalization refers to the incorporation of values, attitudes, and so forth within the self as 

guiding principles (I believe). Although certain values and attitudes are typically associated with 

members of a given social category, acceptance of the category does not necessarily mean 

acceptance of those values and attitudes. An individual may define herself in terms of the 

• organization she works for, yet she can disagree with the prevailing values, strategies, and 

system of authority, and so on. Finally, identification with a group is . similar to identification 

with a person (for example, one's father), a.~~:~~~~t/] 

wife, doctor-patient) in as much as one part :¼ 

elationship (for example husband-

n terms of a social referent. 

Symbolic racist theories assume that racism an ia are guided by assumptions of what 

minority ethnic groups deserve at theory, on the other 

se groups are competing for 

new opportunities. 83 Disregarding the difference between the two sets of theories, they both 

assume that racist attitudes explain opposition towards policies regarding ethnicity, e.g. 

affirmative action. Sawires and Peacock84 show that (symbolic) racism is one explanation for 

why people in California voted to abolish the affirmative action legislation. It is problematic to 

draw the line between those who should be deprived of certain democratic rights in order to 

prevent such rights being used to spread derogatory attitudes or to diminish individuals' 

possibilities due to their group affiliation, which means that one must ask whether such 

deprivation of rights for other-groups also relates negatively to xenophobia. 

81 

82 

83 

84 

Turner 1981. 
See Kinder, D. R. and Sanders, L 'Divided by Color: Racial Politics and Democratic Ideals' 1996, 
Chicago, IL: University of Chicago Press. 
See Sidanius, J. and Pratto, F. 'The Inevitability of Oppression and the Dynamics of Social Dominance' 
(1993) 173-221, Stanford University Press. 
See Sawires J. N and Peacock M. J "Symbolic Racism and Voting Behaviour on Proposition" 2009. 
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2.6 Explaining xenophobia 

The dictionary defines the term "xenophobia" as a "hatred or fear of foreigners or strangers or of 

politics or culture'. 85 More commonly, the term is used to denote a "dislike of foreigners". 

However, Kollapen86 warns that in South Africa, xenophobia is not just an attitude of dislike but 

is rather accompanied by violence .• Despite the Constitution's attempt to thoughtfully mediate the 

terrain between unity and cultural particularity, in everyday politics these anxieties are 

unresolved and are frequently expressed in new forms of group closure. 

2.6.1 The origi.ns of xenophobia 

Various explanations of xenophobia can b ~~~~=fflJ~ye. Most locate the phenomenon as 

something new to South Africa, a practice 1· ------ s of transition. For the purposes of 

this discussion, these explanations J1ave be$!n grof ed into three hypotheses, namely, 'the 

scapegoating hypothesis', 'the lJ~Joi(i;t~J stP, a~Ot ! Jcla1itra1 hypothesis'. Each is 
Together zn Excellence 

outlined below. 

2. 6.2 The scapegoating hypothesis 

The scapegoating hypothesis locates xenophobia within the context of social transition and 

change. Hostility towards non-nationals is explained in relation to limited resources, such as 

housing, education, health care and employment, coupled with high expectations during 

transition.87Tshitereke88 suggests that in the post Apartheid epoch, while people's expectations 

have been heightened, a realization that delivery is not immediate has meant that discontent and 

indignation are at their peak. People are more conscious of their deprivation than ever before. 

This is the ideal situation for a phenomenon like xenophobia to take root and flourish. 89 This 

hypothesis suggests that South Africa's political transition to democracy has highlighted the 

85 

86 

87 

88 

89 

See Collins English Dictiona,y (1991) 1775. 
See Kollapen (1999). 
Morris (1998) op cit. 
See Tshiterekeop cit. 
See Harris B "A Foreign Experience: Violence, Crime and Xenophobia during South Aji-ica 's Transition" 
(2001). 
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unequal distribution of resources and wealth in the country. In this context, Tshitereke90 notes, 

people often have a sense of relative deprivation, frustration and anger. Relative deprivation 

theory suggests that a key psychological factor in generating social unrest is a sense of relative 

deprivation.91 This arises from a subjective feeling of discontent based on the belief that one is 

getting less than one feels entitled to. When there is a gap between aspirations and reality, social 

discontent is likely to result.92Tshitereke explains that people often create a 'frustration 

scapegoat', usually non-national minorities, against whom they may direct their anger in a 

violent form. Similarly, Morris comments that, 'research and historical events have indicated that 

if a majority group is in a perilous economic position it is more likely to feel threatened by 

minorities, especially if they are foreign. "9 

The scapegoating hypothesis of xenophobi "foreigner" represents a scapegoat, 

someone to blame for social ills and person ------ However, the hypothesis does not 

clarify why the "foreigner" and nqt anothfr social goup or individual, comes to signify 

unemployment, poverty and de!J.JJtl~~~!"tY11Qt~19Jtl;Jsfi~ality is the determining 
Toaether in Excellence 

feature of such scapegoating. In contrast, the isolation hypothesis of xenophobia situates 

foreignness at the heart of hostility towards foreigners. 95 

2. 6.3 The isolation hypothesis 

The isolation hypothesis understands xenophobia as a consequence of South Africa's history of 

seclusion from the international community. Morris argues that apartheid insulated South 

African citizens from nationalities beyond Southern Africa. In this hypothesis, non-nationals 

represent the unknown to South Africans. With the political transition, however, South Africa's 

borders have opened up and the country has become integrated into the international community. 

This has brought South Africans into direct contact with the unknown; with non-nationals. 

According to the isolation hypothesis, the interface between previously isolated South Africans 
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See Tshitereke (1999). 
Ibid. 
See De Rey (1991) 41. 
Morris 1125. 
See Harris op cit. 
Harris B (2001 ). 
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and unknown non-nationals creates a space for hostility to develop. When a group has no history 

of incorporating strangers it may find it difficult to be welcoming.96 Perhaps the words of 

Victoria Maloka would best explain this hypothesis: 

one of the reasons I attribute it to [xenophobia] is that in Soutl~ Africa we are not 
exposed as we should, we are still very much isolated, take for example your 
counterpart in the Congo, you find the person is so well-travelled, the uncle or 
mother lived there or another part of Europe, as for us, because of apartheid, we 
were painfully isolated because of the system of government that we had, we are 
still so much into ourselves such that we do not see the value in what is happening 
in other parts of the continent. 97 

The isolation hypothesis suggests that sus ic 

exists due to international isolation. The h 

recourse to internal isolation, isolation betwe 

towards strangers in South Africa 

lains contemporary xenophobia by 

cans, as a consequence of apartheid. 

There is little doubt that the brutJliI~~§j\:f ij cj • its enormous emphasis 
on boundary maintenance has also im . l}!]ffi-RlihP pp . ~~c'e be "tolerant" of difference. 98 

As a result of the creation of strict boundaries between South African citizens, as well as 

between the country and other nations, South Africans in this argument are unable to 

accommodate, and indeed, be hospitable to difference. 99 According to the theory of isolation, 

South Africans find difference threatening and dangerous. 100 In this understanding, xenophobia 

exists because of the very foreignness of non-nationals. It exists because non-nationals are 

different and unknown. 

2. 6.4 The bio-cultural hypothesis 

The isolation and scapegoating hypotheses of xenophobia provide a general explanation for the 

phenomenon. In both theories, however, the 'foreigner' is treated as a homogenous category; 

96 

97 

98 

99 

100 

See Morris ( 1998). 
Interview with Victorja Maloka (Human Rights Education and Awareness) South African Human Rights 
Commission Head Quarters, January 2010. 
Morris (1998). 
Ibid. 
Morris (1998). 
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there is no scope for differentiation between various types of non-nationals. As the literature 

indicates, xenophobia in South Africa is not applied equally to all non-nationals. African non-

nationals seem to be particularly vulnerable to violence and hostility. 101 The bio-cultural 

hypothesis of xenophobia offers an explanation for the asymmetrical targeting of African non-

nationals by South Africans. 

The bio-cultural hypothesis locates xenophobia at the level of visible difference, or otherness. 

That is, in terms of physical biological factors and cultural differences exhibited by African non-

nationals. For example, Morris suggests that:1~urerrans:rrntt·tA1> 

are easily identifiable as the 'oth r eir physical features, their 
bearing, their clothing style and th~~~mFE~J;peak one of the indigenous 
languages, they are in general clearly • tinct and cal residents are easily able to 
pick them out and scapegoat them. 

University of Fort Hare 
Together in Excellence 

fu this hypothesis, the biological-cultural features of hairstyles, accents, vaccination marks, dress 

and physical appearance signify difference and point out foreignness in a way that is 

immediately visible. These features do seem to play a common role in prompting xenophobic 

actions. For example, a report by the South African Human Rights Commission on the arrest and 

detention of persons in terms of the former Aliens Control Act observes that "at least ten 

percent" of the subjects interviewed in the study were apprehended "on the basis of appearance, 

with nothing more". 

2.6.5 The rise of xenophobia: A glimpse into the past 

Xenophobia is rife in the townships, where migrants are referred to as makwerekwere(a 

disparaging word for African immigrant). It has been argued that xenophobia thrives where 

101 Human Rights Commission (1999). 
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economic deprivation and hardships are acute. There is also the view that migrants are seen as 

tempting "scapegoats" for the country's ills: 

With a black government in power and apartheid gone, many black South 
Africans have realized that they can no longer blame the system. Most are turning 
on the most visible scapegoat - immigrants. The new government would do well 
on its promise of a better life for all before discontented South Africans turn on 
foreigners and blame them for the country's ills. 

An area of direct conflict and confrontatio 

informal sector, particularly hawking. Giv n 

addition to their tenuous status, most mi 

similar goods as locals. Foreign hawkers lJ 

sector, and locals were now trying to force th 

T n .: • .,a,.,,n,als and non-nationals has been in the 

7-_ a has a high unemployment rate, in 

the informal sector, often selling 

ayed a key role in developing this 

ppropriate the fruits of their labour. A 

successful Nigerian national ( tr 

Together in Excellence 

At first, we were very poor, but then people-noticed that we were making money. 
We were progressing and having cars and such things. The local people started 
using our techniques, and many people wanted to become traders. We developed 
this thing, and now the local people want to kick us out. They say that the influx 
of foreigners is taking their jobs, but we taught them how to do business. 102 

Maharaj B 103 argues that perception of the failure of the state to stem what he terms "a tide" of 

migrants has led to the development of organizations such as Micro Business Against Crime and 

Illegal Foreigners Action Group which have advocated a boycott of foreign street traders as well 

as firms employing migrants. More disturbingly, an organization called the Unemployed People 

of South Africa once threatened to take the law into its own hands and physically remove 

102 

103 
Human Rights Watch (1998) 2. 
See Maharaj B 'Economic Refugees in post-apartheid South Africa -Assets or liabilities? Implications for 
progressive migration policies (2001) 51, Netherlands: Kluwer Academic Publishers. 
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migrants from South Africa if the government fails to deport them. 104 Since 1994 the African 

Chamber of Hawkers and Independent Businessmen (ACHIB) has vociferously campaigned for 

the exclusion of migrant hawkers, and arranged a number of meetings and marches to rouse anti-

foreigner sentiment. In the townships of Alexandra, attempts were made by groups of South 

Africans to evict foreigners who were blamed for increased crime, sexual attacks, economic 

deprivation, unemployment, and other social ills. 105 

Many of these marches turned violent and foreign hawkers were assaulted, and received little or 

no protection from the police. In Johann 

local authorities tried to exclude them ~~r--~, .,..r--

foreign hawkers complained that 

rader licenses. The situation was 

aggravated when the Deputy Minister of 

migrants were trading illegally and that 

allocation of hawking licenses. 

m c.~:i~:u;~~1~ . Lindiwe Sisulu, contended that the 

should receive preference in the 

University of Fort Hare 
h fr. . . . 1. . Toaethf:r in Excellence h . . 1 Id b Sout A 1ca's 1mm1grat10n po icy 1s prem1seu upon the notion t at no 1mm1grant s 1ou e 

employed at the detriment of a South African citizen ... As the Department of Home Affairs does 

not issue immigration or work permits to foreigners permitting them to become informal traders, 

those foreigners with immigration or work permits issued to them for employment other than 

hawking have, in fact, illegally entered the hawking business. 106 The response of trade unions to 

the 'influx' of migrants was ambivalent. In early September 1994 the Congress of South African 

Trade Unions (COSATU) threatened to hold a one day general strike in Pietermaritzburg over 

undocumented migrants. Local COSATU Chairperson, Pat Bhengu, stated that the Union would 

not allow local workers to remain unemployed while "illegal foreigners" took over their jobs. He 

maintained that employers preferred "aliens" because they were vulnerable, had no rights, could 

not belong to trade unions, worked longer hours, were not entitled to leave, and could not 

demand a living wage. 

104 

105 
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Human Rights Watch 1998 3. 
Human Rights (1998) 5. 
See Human Rights Watch 1998 4. 
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Nationally, in spite of the increasing xenophobia and attacks on non-nationals, COSATU argued 

that no amount of electric fences could prevent people from feeling poverty and starvation, and 

called for a regional economic development strategy. 107 COSATU argued for severe penalties to 

be imposed on employers who exploit migrants, and called upon civic organizations to assist 

their integration into the residential communities in which they lived. It also called for an 

amnesty which would allow the migrants to regularize their lives, and supported voluntary 

repatriation. 108 

2. 7 Conclusion 

While the bio-cultural hypothesis explains t 

and cultural appearance, it does not explain w 

take on xenophobic significanc . 

xenophobia when their white countemctffi.~ 

erates through the level of physical 

iological and cultural features come to 

question is racial discrimination. This is a response that seems to be missing from the hypotheses 

outlined above. Racial discrimination, which in the post-apartheid context, manifests through a 

variety of both subtle and overt layers of discrimination, appears to play a key role in xenophobic 

discourse and practice. One way to understand why African hairstyles, accents and vaccination 

marks take on xenophobic significance is to consider how African non-nationals are represented 

• in society. The generalizations and stereotypes that are commonly voiced regarding Africa and 

African immigrants offer insight into the hostility that meets this group. 
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CHAPTER3 

RESEARCH DESIGN 

3.1 Introduction 

The previous chapter was an analysis of the socio-economic framework of xenophobia in South 

Africa. It began by explaining the need to analyze xenophobia, not only from a legal perspective, 

but from a socio-economic perspective as well. Chapter 2 further explored the principle of 

globalization and the effects of migration in South Africa, especially on the interaction of people 

from different backgrounds, religions, wa s .. --.-,"---"----.,,-, physical or genetic make ups. A 

number of theories that seek to explain the obia, racism, racial discrimination 

and other forms of intolerances in South lyzed. The theories were analyzed 

with an aim to provide answers as to why Vd~~lla~-.t!~r~ ~ ~, esses itself in such violent ways in 

South Africa. Regard was given to violence theories and the 

scapegoating hypothesis. The • t result of how people 
.1. 

identify with themselves; in this cas~ .. Moreover, they prove that 

people react violently to "others", who may look different, speak different languages, speak in 

different accents and even live differently. The "othering" becomes a source of conflict, such as 

has been experienced during the xenophobic attacks. Furthermore, the "isolation" hypothesis 

views xenophobia as a direct result of apartheid, where South Africans were grouped into 

specific areas, -with people speaking the same languages. Moreover, apartheid caused South 

Africa to be isolated from the rest of the continent, making interaction between South Africans 

and other African countries minimal. The scapegoating hypothesis was also explored; according 

to which, South Africans are violent towards non-nationals because of poverty. The vulnerable 

non-nationals are used as "scapegoats" for some South Africans to express their discontent with 

government. Notably, xenophobia is indeed a complex phenomenon, and needs different 

approaches to deal with it. 



 

 

Chapter 1 covered the research problem and the nature of the stated research questions call for a 

research design that is mixed, innovative and coherent. Xenophobia, as a world-wide 

phenomenon that is inscribed in the social psychology of communities across the globe, directs 

us to research that can both capture the legal regime and its shortcomings, as well as the social 

practices and institutions that need to function in support of the legal framework. Ideally, a full-

blown interdisciplinary or transdisciplinary research paradigm would have been most suitable. 

However, given the constraints of the research process and the focus that needs to be 

accomplished, this study merges law and social theory into a socio-legal analysis of xenophobia. 

As a starting point, this study views resea c 

and interpretation of facts, revision of ace 

• enquiry aimed at the observation 

laws in the light of new facts, or 

aws. 109 Methodology is the system of 

*~l~ ~i::i·n which information is 

practical application of such new or revised t----·"""=--·-
methods followed by a particu~ ·• • • 

gathered for the purposes of obtainm 

research (for instance, interviews, surveys and observations) allow us to understand different 

phenomena and for different reasons. 110 The methodology chosen for any research depends on 

what one is trying to do rather than a commitment to a particular paradigm. 111 Consequently, the 

methodology employed must match the particular phenomena under investigation. Different 

phenomena may require the use of different methodologies. Falconer and Mackay postulate that 

by focusing on the phenomena· under examination rather than the methodology, researchers can 

select appropriate methodologies for their enquiries.112 In view of the above, one can state that if 

a researcher is to achieve the desired results and answers, it is of significance to choose an 

effective research methodology. 

109 
110 

111 

112 

See Merriam-Webster Collegiate Dictionary, Tenth Edition. 
Deetz S "Describing Differences in Approaches to Organization Science: Rethinking Burrell and Morgan 
and their legacy. Organisation Science, 7, 1996 191-207. Cited in Krauss SE 'Research Paradigms and 
Meaning Making: A Primer"The Qualitative Report Volume 10 Nurebm758-770; 761 at 
http://www.nova.edu/ssss/QR/QR10-4/krauss.pdf ( accessed 1 August 2010). 
Cavaye ALM "Case Study Research: A Multi-Faceted Research Approach for JS" Infonnation Systems 
Journal, 6, 1996 227-242. Cited Kraus (20 above at 761). 
See Falconer DJ & Mackay DR ;;Ontological Problems of Pluralist Research Methodologies" (1999) at 
http://aisel.isworld.org/ Article.asp?Subject_ID=31 &Publication_ID=2. (Accessed 31 July 2010). 
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This chapter develops the research design and methodology inclusive of data gathering 

techniques and analyses. As a socio-legal analysis, a literature review will be central to the 

research process coupled with additional qualitative research methods. 

3.2 Research design 

In general terms, research paradigms or,..J..)ow..wi"".u.i~J.LLI~ .. ......,.. classified as positivistic, 

interpretive-hermeneutical, critical or Although these 

classifications seem to have lost their useful s ·in mode r search, this study can be described 
I IN as critical-interpretive and its design is mo e u.e t such description. Mouton defines 

TUO 

research design as the way in which the re arc and executed, and how findings 

are eventually put together. 113 He suggests that"'1"--nAT'-"~re categories of design to which certain 

enquiries belong. He argues thatUniversity of Fort Hare 
Together in Excellence 

Research designs are tailored to address different kinds of questions. When we 
attempt to classify different types of studies, different design types, it is not 
surprising that we do so according to the type of questions they are able to 
answer. 114 

According to Strauss and Cobin, 115 the research design is the plan for the study, providing the 

overall framework for collecting data; outlines the detailed steps in the study and provides 

guidelines for systematic data gathering. They further state that a research design is "similar to 

113 

114 

115 

See Mouton J "How to Succeed in your Masters 's and Doctoral Studies: A South AjNcan Guide and 
Resource Book" 2000 57 (Pretoria). 
Ibid. 
Strauss Sand Cobin RG "Basic Qualitative Research: Techniques and Procedures for Developing 
Grounded Theory 1990 600 (Thousand Oaks: SAGE) Cited in Golafshani N "Understanding Reliability 
and Validity in Qualitative Research' The Qualitative Report Volume 8 Number 4 December at 
http://www.nova.edu/ssss/QR/QR8-4/golafshani.pdf> (accessed 30 July 2010). 
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an architectural "blueprint" which plans on organizing and integrating the results in a particular 

end product." Research design provides the glue that holds the research project together. 116 

The research design is therefore a testimony of how the researcher has conducted his or her 

research and how he or she has arrived at the conclusions. This research attempts to study the 

extent of xenophobia in South Africa and how and why it manifests itself. This goal can best be 

achieved by an in-depth explanation of the xenophobia phenomenon and its various 

manifestations. Therefore, this study is interpretive and combines an in-depth literature review 

and analysis with comprehensive face-to- • h:,rr,,==~-"'rder to explore the understandings 

of the research participants. The interview se they offer firsthand information 

on the experiences of the participants. 

Merging the literature and docume1;-t revie'Y wit e1¥?irical data-collection of a qualitative 

nature, the study wants to "ga ¥: r ~IP ist1a'Jlrt~gs [ and exploring] the 
. hn d h d 1 . f Toaether1 n, Rxcellence . 1 1 . 1 b . nc ess, ept , an comp ex1ty o p1ien'omena. The research 1s a so ana yt1ca ecause 1t 

provides a critical and reflexive analysis of various kinds of textual and other data. As a socio-

legal analysis, in this study the legal research method is teamed with social theoretical 

perspectives with respect to an analysis of primary sources of law, its application, information 

about legal matters and reviewing non-legal sources as well as qualitative data associated with 

the research topic under discussion. Given the interpretive118 and hermeneutical nature of legal 

research and the endeavour of law in general, it joins well with social research into a scheme that 

is generally referred to as a socio-legal analysis. Xenophobia is literally a function of human 

action and behaviour that needs to be critically interpreted whilst the experiences of victims of 

xenophobia are experiences of human beings that, in tum, need to be regarded as authentic and 

real. Further, the legal regime with regard to xenophobia is a social construct with intricate 

I 16 

117 

118 

Ibid. 
See Straus AL, Corbin J 'Basics of qualitative research: Grounded theory procedures and techniques ' 
1990, Sage Publications, London. 
See Dworkin R "In Praise ofThe01y" 1997 at 
http://heinonline.org/HOL/LandingPage?collection=joumals&handle=hein.joumals/arzjl29&div=22&id=& 
page= (Accessed 2 September 2010). 
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meanings and interpretations whilst the studies on xenophobia also focus on interpreting the 

phenomenon from various angles. "Interpretation" is thus central and researchers "working in 

this tradition" assume that people's subjective experiences are real and should be taken seriously 

(ontology),that we can understand others' experiences by interacting with them and listening to 

what they tell us ( epistemology), and that qualitative research techniques are best suited to this 

task (methodology). 119 

3.2.1 Qualitative research 

• As mentioned above, the qualitative resP!:'.IT"hhlv1'l'l sed in this study. According to 

Hancock, 120 qualitative research is concern¢a;:;wiur~,~0,w;(UJa explanations of social phenomena; 

it aims to help us understand the world in why things are the way they are. 

More so, it is concerned with the social a orld and seeks to answer questions 

about: 
University of Fort Hare 

• Why people behave th~~3ffie cirr1Excellence 
• How opinions and attitudes are formed; 122 

• How people are affected by the events that go on around them; 123 

• How and why cultures have developed in the way they have; and 

• The differences between social groups. 124 

Qualitative research is concerned with finding the answers to questions which begin with: why? 

How? In what way? 125 Additionally, it seeks to understand a given research problem or topic 

119 

120 

121 

122 

123 

124 

Terre Blanch M and Durrheim K "Research in Practice: Applied Methods for the Social Sciences" 
1999 123, Cape Town: UCT Press at psychology.ukzn.ac.za/KevinDurrheim14781.aspx - 9. (Accessed 2 
September 2010) 
Hancock B "An Introduction to Qualitative Research" 2002 2 (Trent Focus Group,) at 
<htt:/ /faculty. uccb.ns. ca/pmacintyre/ course _pages/MB A603 _ FILES/IntroQualitati veResearch. pdf> 
( accessed 31 July 2010. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
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from the perspective of the local population it involves. 126 Given that this study seeks to obtain 

information on the causes, manifestations and consequences of xenophobia in South Africa, the 

qualitative research method which is an effective tool in "obtaining information about behaviours 

was chosen" .127 

Mark et al hypothesize that the strength of qualitative research is its 'ability to provide complex 

textual descriptions of how people experience a given research issue. They further argue that: 

It provides information about the h .... H ••. - ............ ~e 0 , n issue - that is, the often 
contradictory behaviours, beliefs, 1J' ons, and relationships of 
individuals. Qualitative methods v in identifying intangible 
factors, such as social norms, soci e , gender roles, ethnicity, and 
religion, whose role in the issue ma arent. 128 

The literature review, from a le!J:Q~ a i. e9ti9&ritJi 1t~ research methodology. 

M.11 d s h h d .bTone . er in Excellence " . . f h f Mc 1 an an c umac er escn e th'e 1terature review as a cntlque o t e status o 

knowledge of a carefully defined topic" and as a "narrative interpretive criticism of existing 

literature" 129
. In consonance with the centrality of "interpretation" in researching social 

phenomena, Harcourt130 argues that legal research and scholarship has also taken an interpretive 

tum. 

125 

126 

127 

128 

129 

130 

Across a range of theoretic approaches, contemporary legal scholarship has taken an 
interpretive turn. Legal research focuses increasingly on the social meaning of 
practices, institutions, and behavior as a way to more fully understand the role of law 

Hancock B (n 26 above). 
See Mack N et al 'Qualitative Research Methods: A Data Collector's Filed Guide Family Health 

International '1.Availableat 
http://www.fhi.org/NR/rdonlyres/etl7vogszehu5s4stpzb3tyqlpp7rojv4waq37elpbyei3tgmc4ty6dunbccfzxt 
aj2rvbaubzmz4/overviewl.pdf. (Accessed 30 August 2010.) 
Ibid. 
See Mark et al op cit note 49. 
See McMillan and Schumaker 'Research in Education : A conceptual Introduction, 1997 119 Longman 

Publishers, New York. 
See Harcourt B. E 'Measured Inte1pretation: Introducing the Method of Correspondence Analysis to Legal 
Analysis' 2002 980, University of Illinois Law Reviews. 
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in society and to evaluate and discuss public policy. The law and society movement 
was a precursor in this regard, drawing inspiration from the interpretive tum in 
sociology. Critical legal study was heavily influenced by linguistic structuralism-
especially Claude Levi-Strauss and Jean Piaget-and similarly took the linguistic 
tum early on. More recently, the law and economics movement has experienced a 
similar shift-as evidenced by the social norm movement-due in part to the 
resurgence of interest in expressive theories of law and to a certain disenchantment 
with strict behaviorism. These developments in legal scholarship reflect the larger 
linguistic tum in the social sciences and humanities, influenced by the work of 
Clifford Geertz and Claude Levi-Strauss in anthropology, Herbert Blumer and Pierre 
Bourdieu Bourdieu in sociology, Charles Taylor and Richard Rorty in political 
theory, and many others ... While the interpretive turn in the social sciences and law 
may well date back several decades, the effort to more rigorously measure social 
meaning is in its relative infancy. 

• Merging McMillan and Schumacher's 

qualitative research whilst such interpretation 

interpretation is central to 

ed by a thorough literature review, 

both in social and legal researc . • 

and is guided by the principles of rnJl~~J.1tl31P • • the context of a socio-legal 

analysis, the legal research is integrated with other forms of data gathering that extend the focus 

of the research to the social, political and cultural aspects of the phenomenon under discussion. 

3.2.2 Socio-legal analysis 

McMillan and Schumacher31 classify legal research as "analytical" research. The textual data 

relating to human instruments, laws and jurisprudence, has been augmented by periodicals, 

yearbooks, reports, etc. of a legal, political, sociological and psycho-social nature. Descriptive, 

conceptual, interpretive and comparative analyses have also been employed. This integration 

gives rise to the socio-legal approach of this study. 

131 1997 463. 
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Socio-legal research and scholarship has its theoretical and methodological base in the social 

sciences. 132 It seeks to understand law as a social phenomenon. Furthermore, it is distinguished 

from other traditions of legal scholarship and research, such as the "black letter" 133 tradition of 

legal exegesis. The socio-legal research methodology is therefore predominantly empirical and 

socio-theoretical rather than doctrinal. 

In addition, "socio-legal research" encompasses: 

• Theoretical and empirical analyses of the nature of law and its relationship to society and 

the State in the context of a rapidly H-~~~~iJ\l)r/,Jy_i f-

• Analyses, both historical and conte 

leading to the development of the la 

• Examination of the operation of the 

informal contexts, for example, the law 

so ial, economic and political factors 

texts; for example, the courts, or in 

• Analyses of the process 

the law; and 

:fih p~at,][.ct:J:,or the administration of 
Together in Excellence 

• Analyses of the experience of those affected by the process of law.134 

More so, socio-:-legal scholars undertake library based theoretical work, empirical work which 

leads to the development of grounded theory, as well as more policy orientated studies which 

feed directly into the policy making process. What binds the socio-legal community is an 

approach to the study of legal phenomena which is multi or inter-disciplinary in nature. Our 

theoretical perspectives and methodologies are informed by research undertaken in many other 

disciplines. Traditionally socio-legal scholars have bridged the divide between law and 

132 

133 

134 

See Socio-legal Research Centre at:http:/ /www.griffith.edu.au/law/socio-legal-research-centre 
(Accessed 2 September 2010). 
So-called 'black-letter" lawyers stick pretty close to the primary source materials~ to the Constitution 
(where legal systems have one), to legislation (statutes, statutory instruments, and so on) and to the 
leading case decisions (the precedents). See Brownsword R "An Introduction to Legal Research". 
See Socio-legal Research Centre at http://www.griffith.edu.au/law/socio-legal-research-centre 
(Accessed 2 September 2010). 
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sociology, social policy, and economics. But there is increasing interest in law and disciplines 

within the field of humanities. 

Similarly, the work of socio-legal scholars covers a vast range of different subject areas and 

methods. It generally goes beyond ·what is loosely framed as "law in context" work. Those 

working within the socio-legal tradition draw from traditions as diverse as the sociology of law, 

cultural studies of law, studies of law in action, contextual legal studies, law and politics and 

studies of governance. Furthermore, socio-legal scholarship has both academic and policy 

relevance. Certainly, law has long been anrt.·'!"' .. ..,'\7~u-n:','f"l' "'"'5"i'_._.rr-.:~"7tt"'fr'i"'ntheories about order and change in 

society; in philosophy, sociology, anthropo., __,..,1 , r ----

Furthermore, at a time when law's empire 1 stea ily ex nding, there is a major crisis in the 

capacity of socio-legal studies to produce 4igh quali~ rigorous qualitative and quantitative 

research in all aspects of the Up. ohf~ ~~1.i9!J3 ~tJiP-t ti developing a research 
Taaether zn Excellence 

capacity in empirical socio-legal research' is not going to be easy. As an illustration, in 2004 the 

Nuffield Foundation funded an enquiry to investigate the issue. 136 The final report of the Inquiry 

and its recommendations were published in November 2006. 137 Moreover, the report begins by 

pointing out the key role that empirical socio-legal studies has played in civic, political, and 

academic life and ways it has informed a wide range of government and other bodies as to how 

the law works in practice. 138 It suggests that law has been invaluable in "revealing and explaining 

the practices and procedures of legal, regulatory, redress and dispute resolution systems and the 

impact of legal phenomena on a range of social institutions, on business and on citizens". 139 In 

addition, the report anticipates that demand for this type of work is likely to expand as 

Parliament, government, businesses, and NGOs appreciate the importance of evidence-based 

research to inform the development of substantive law, the administration of justice, and the 

135 

136 

137 
138 
139 

See Hillyard P "Law's Empire: Socio-legal Empirical Research in the Twenty-first Century" 2007, Journal 
of Law and Society, Volume 34. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
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practice of the law. 140 Again, the report recognizes the important role that socio-legal empirical 

work has played in the theoretical understanding oflaw as a social and political phenomenon. 141 

On the contrary, funders report on the lack of interest in tenders for socio-legal research. 142 

Furthermore, there appears to be a lack of interest in empirical legal research, in general, within 

the socio-legal community. 143 The Socio-Legal Studies Association, which now has about 400 

members, produces a directory of members' interests, yet few record an interest in empirical 

legal research in their profiles. Moreover, the annual conferences of the Association, which 

provide perhaps the best barometer of th,:r-r--'T1.:1 ... ~'f."f!.t;"t"~rns-~ scholarship in socio-legal studies, 

demonstrate a preponderance of purely th a e • tu 1 analysis rather than theoretically 

informed empirical legal research. 144 

Finally, the challenge of embarking on socio-lega research can be best summarized in the 
extract below: University of Fort Hare 

140 

141 

142 

143 

144 

145 
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The imperative of all law schools is to produce skilled doctrinal lawyers. The 
requirements of professional practice place very real constraints on the 
undergraduate curriculum and the type of staff who can be recruited. The report 
suggests that there is little or no room for research training courses similar to 
those in other social sciences and rarely are law graduates required to complete a 
dissertation. Even if they do one, it is unlikely to involve empirical research. 
There is, therefore, an absence of scholars who are competent to supervise 
empirical work and, in any event, law postgraduates, who have been taught little 
or nothing about empirical research, are naturally drawn to doctrinal work. Hence 
there is an "almost inevitable pattern of self replication" ... within this culture, the 
dominant emphasis is on 'doctrine and normative questions in legal scholarship' 
and this has directed 'the energy of many legal academics more towards shaping 
legal reasoning and rather less towards influencing policy and practice."145 

Ibid. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
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The quotation above signifies the general difficulty that interdisciplinary, and thus, socio-legal 

researchers face. Moreover, the challenge can be the lack of knowledge and skills to fully 

understand the methodologies of other academic disciplines. Siems 146suggests that a solution 

may be to collaborate with researchers from other disciplines. 147 However, Siems acknowledges 

the difficulty that; many legal academics are happy to identify themselves more with the legal 

profession than with their colleagues in other departments. The background of this attitude is 

that, traditionally, law is primarily regarded as a -practical and not an academic subject. 148 

Further, this can lead to a critical attitude towards the methods of other disciplines. fu particular, 

legal academics may oppose the assump in't<l-c, \v:~rf1f1~ •t-F .. ,.·v -¥ ... fi ations that economists and other 

social scientists tend to make. 149Siems ho s hat interdisciplinary legal research 

has a number of advantages. For Siems, t I e 1 
• sciplinary legal research lies in its 

ability to lead to a more informed and more J t. 150 Moreover, the legal researcher 

can gain a deeper understanding than someon nly interested in the "law as such". 151 

With these views in mind the a t • • terdisciplinary research 

3.2.3 Data Collection 

The three most common qualitative methods are participant observation, in-depth interviews, and 

focus groups. 152 Each method is particularly suited for obtaining a specific type of data. This 

study makes use of in-depth face-to-face interviews. Consequently, the following section 

discusses what an in-depth interview is, in addition to its advantages and disadvantages as an 

instrument of collecting data. 

146 

147 

148 

149 

150 

151 

152 

See Siems, Mathias M "The Taxonomy oflnterdisciplinary Legal Research: Finding the Way Out of the 
Desert" 2009 5-17 Journal of Commonwealth Law and Legal Education 7 at : 
http://pdfserve.inforrnaworld.com/236657 _751313789 _916761552.pdf (Accessed 1 December 2010). 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
Mack N et al (note 27 above at 2). 
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3.2.4 Instruments 

The researcher employed in-depth face-to-face interviews to elicit information on the research 

study under investigation. An in-depth interview can be defined as "a technique designed to elicit 

a vivid picture of the participant's perspective on the research topic." 153 Moreover, an interview 

guide 154 was used to ensure that there was uniformity in the information from the research 

participants, and to avoid collecting irrelevant information. In addition, questions included in the 

interview guide were open-ended, clear and neutral to enable the research participants to easily 

formulate their responses. As a result, respondents spoke freely, without any interference from 

the interviewer. Furthermore, the interv • ew questions on the causes of 

xenophobia in South Africa, why xenop~c1~~.'J:~ d in violent ways in South Africa, 

whether the legal framework adequate! r .,_-..,,.... '-~~11.rc1.e rights of non-nationals and the 

experiences of participants in assisting s obia. To capture the information 

accurately, a digital voice recorder was ----~ information was transcribed by the 

researcher. The interview guide is attaphed to tpis studl as Apl?endix 1. 
. Un1vers1ty or Fort Hare 

Together in Excellence 

Again, the use of an in-depth interview has a number of advantages over the use of a 

questionnaire. These include its ability to provide insights and understanding of the context in 

which behavior occurs and the broader structural determinants (for instance, power relations) of 

behavior; respondent determination of the salience of topics and themes; greater depth and detail 

of information; greater opportunity to share and understand the viewpoints of the respondents 

and how their beliefs and experiences and vocabulary relate to wider issues; and the possibility 

of discovering the unexpected, which is precluded in a highly structured approach. 155 

153 

154 

155 

Ibid. 
See Hoepfl MC "Choosing Qualitative Research: A Primer for Technology Education Researchers" 
Journal of Technology Education Vol 9 No.l 1997 52 at http://schoarr.lib.vtedu/ejoumals/JTE/v9n/pdf 
(accessed 1 August 2010). Hoepfl defines an interview guide as a list of generated topics in the form of a 
checklist that the interview wants to explore during each interview. 
See Campbell D "Degrees of Freedom and the Case Study" Comparative Political Studies, 8, 178-185. 
Cited in Zaidah Z 'Case Study as a Research Method 2007 at 
http://eprints.utm.my/8221/1/1/ZZainal2007 _Case_study_as_a_Research.pdf (Accessed 30 July 2010). 
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Although the use of in-depth interviews is advantageous, it has its limitations. The major 

drawback of in-depth interviews is that they produce a large amount of information for each 

respondent and methods of recording and analysis are very time consuming. 156 Moreover, some 

validity studies have proved that when people are interviewed directly concerning behavior about 

which there is a strong expectation of social approval, and in which there is considerable ego-

involvement, respondents tend to err in the direction of idealizing their behavior. 157 The 

discussion that follows is centred on the sampling method used in this research. 

3.2.5 Purposive Sampling 

A sample is a finite part of a statistic 1 r~G~taf1tQij~~,1;1Qse properties are studied to gain 

information about the whole. When dealin n be defined as a set of respondents 

(people) selected from a larger population of the survey. Moreover, sampling 

involves selecting individual units to !Ileasure .from a laq;er population. Likewise, the population 

refers to the largest body of ind~ JJ1¥~J~~l?c Ji. wt!lirtsample is representative 
Toaetner in Excellence 

when it allows the results of the sampie to be generalized to the population. However, the 

process of sampling, even when done systematically, can introduce potentially critical bias into a 

research study. 

The purposive sampling technique is a type of non-probability sampling that is most effective 

• when one needs to study a certain cultural domain with knowledgeable experts within it.158 

Furthermore, purposive sampling may also be used with both qualitative and quantitative 

research techniques. The inherent bias of the method contributes to its efficiency, and the method 

stays robust even when tested against random probability sampling. In addition, choosing the 

purposive sample is fundamental to the quality of data gathered; thus, reliability and competence 

of the informant must be ensured. Simply put, the researcher decides what needs to be known 

156 

157 

158 

Ibid. 
See Mc Cord J and Mc Cord W "Cultural Stereotypes and the Validity of Interviews for Research in Child 
Development" at: http://www.jstor.org/stable/1126184. (Accessed 2 December 2010). 
See Tongco D. C "Pwposive Sampling As A Too/for Informant Selection"at: 
http://www.erajoumal.org/ojs/index.php/era/ Article/viewFile/126/111 (Accessed 9 August 2010). 
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and sets out to find people who can and are willing to provide the information by virtue of 

know ledge or expertise. 159 

On the same note, to enhance understandings of selected individuals or theories and concepts, 

this study employed purposive sampling. According to Wilmot, with a purposive non random 

sample, the number of people interviewed is less important than the criteria used to select them -

the characteristics of individuals are used as the basis of selection. Accordingly, the participants 

in the present research project were purposefully selected to obtain rich data. As a result the 

criteria used included the role each indiviASu=",....,...,.,,-,,,-.=..+,:;=a"710~n played in protecting the rights of 

non-nationals in South Africa and whether t rganization played any significant 

role during and after the May 2008 xenoph bJ.1N®~~ ,-¥,;-

Open ended questionnaires were thus administere and interviews with the following role-
players were conducted; thereaftV!JJ a~~t}ragi . ort Hare 

Together in Excellence 

159 

• Victoria Maloka (Coordinator of the Xenophobia Response Team at the South African 

Human Rights Commission [SAHRC]); 

• JodyKollapen (Chairperson of the SAHRC); 

• Joyce Tlou (ex-employee of the refugee forum/expert on non-nationals at the SAHRC); 

• Eddie Makue (Secretary General of the South African Council of Churches); 

• Tamlyn Monson (Senior Researcher at SAHRC); and 

• Kgamadi Kometsi (National Coordinator for Racism and Non-Discrimination - SAHRC). 

Ibid. 
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3.2.6 Qualitative data analysis 

Bogdan and Biklen160 define qualitative data analysis as "working with data, organizing it, 

breaking it into manageable units, synthesizing it, searching for patterns, discovering what is 

important and what is to be learned, and deciding what you will tell others". According to 

Strauss, qualitative data analysis involves a number of steps: 

• Look at the document, such as field notes, and organize the data; 

• Look for indicators of categories in ~~~Afrfleh-a • ur - name them and code them on 

the document; 

• Compare codes to find consistencie 

• Consistencies between codes ( si ·1 to a basic idea) reveal 

categories. So you need to categorize 

• Write the research report. 
University of Fort Hare 

Together in Excellence 

Moreover, in order to generate findings that transform raw data into new knowledge, a 

qualitative researcher must engage in active and demanding analytical processes throughout all 

phases of the research. 161 On that note, understanding these processes is therefore an important 

aspect not only in conducting qualitative research, but also of reading, understanding, and 

interpreting it. 162 

160 

161 

162 

Bogdan R. C and Biklen S. K 'Qualitative Research for Education: An Introduction to Theories and 
Method' 4th Ed. 2003; New York: Pearson Education. Available at: 
https://apps.lis.illinois.edu/wiki/download/ .. ./Field+notes.pdf?version ... 
See Thorne S "'Data Analysis in Qualitative Research" at: http://ebn.bmj.com. (Accessed 2 December 
2010). 
Ibid. 
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2. 2. 6.1 Qualitative analytic reasoning processes 

According to Thome163
, what makes a study qualitative is that it usually relies on inductive 

reasoning processes to interpret and structure the meanings that can be derived from data. 

Moreover, distinguishing inductive from deductive inquiry processes is an important step in 

identifying what counts as qualitative research. 164 Generally, inductive reasoning uses the data to 

generate ideas (hypothesis generating), whereas deductive reasoning begins with the idea 

(hypothesis testing). 165 In actual practice, ftA'wel\XB1l/ , quantitative studies involve much 

inductive reasoning, whereas good qualita i requires access to a full range of 

strategies. 166 For instance, a traditional qu -MIMIE~il'~-~• 1u" the health sciences typically begins 

with a theoretical grounding, takes directio e es or explicit study questions, and 

uses a predetermined (and auditable) set of ster--~-...__....~~Irm or refute the hypotheses. 167 It does 

this to add evidence to the de retical explanations of 

phenomena. 168 On the contrary, quali.lmrlft~ttle 

understanding is only possible by way of uncovering or deconstructing the meanings of 

phenomenon. Thus, a distinction between explaining how something operates ( explanation) and 

why it operates in the manner that it does (interpretation) may be a more effective way to 

distinguish quantitative from qualitative analytic processes involved in any particular study.169 

For the reason that data collection and analysis processes tend to be concurrent, with new 

analytic steps informing the process of additional data collection and new data informing the 

analytic process, it is important to recognise that qualitative analysis processes are not entirely 

163 Ibid. 
164 Ibid. 
165 Ibid. 
166 See Thome op cit. 
167 Ibid. 
168 Ibid. 
169 Ibid. 
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distinguishable from the actual data. 170 This means that the theoretical lens from which the 

researcher approaches the phenomenon, the strategies that the researcher uses to collect or create 

data, and the understandings that the researcher has about what might count as appropriate or key 

data in answering the research question are all analytic processes that influence the data. 

Moreover, analysis occurs as a clear step in conceptually interpreting the data as a whole, using 

precise analytic strategies to transform the raw data set as a whole, using specific analytic 

strategies to transform the raw data into a new and logical depiction of the thing being studied. 

In short, the researcher must organize d ic out of it. More so, organized, 

thorough, and auditable analytical processe m st important factors distinguishing 

good from poor quality research. Research e couraged to express their findings 

in such a manner that the logical process ere developed are accessible to a 

crucial reader, the relation between the actua ------- onclusion about data is explicit, and 

the claims made in relation to the data are rendered r liable and believable. 171 In this study the 
researcher transcribed all intervlJJJ,i~~lb~jty wg_1cf Jl,;tuJ!aJ~e text of this thesis. A 

Together in Excellence 
complete document has also been annexed to the back of the dissertation to give the reader a 

thorough outlook of the research results. 

3.2. 7 Ethical considerations 

Ethics can be defined as norms for conduct that distinguish between acceptable and unacceptable 

behaviour. Moreover, ethical considerations are an important aspect of research, especially social 

science research. Ethical procedures are established in order to protect the individual's physical 

and mental integrity, to respect his/her moral and cultural values and religious and philosophical 

170 

171 
Ibid. 
Thome Op cit. 
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convictions, and other fundamental rights including respect for privacy in addition to upholding 

the highest level of confidentiality. 172 

Another way of defining 'ethics' focuses on the disciplines that study standards of conduct, such 

as philosophy, theology, law, psychology, or sociology. 173 For example, a "medical ethicist" is 

someone who studies ethical standards in medicine. 174 One may also define ethics as a method, 

procedure, or perspective for deciding how to act . and for analyzing complex problems and 

issues. For instance, in considering a complex issue like global warming, one may take an 

economic, ecological, political, or ethical = ==::r.-;-=-=-.,:t:;~~ problem. 175 While an economist 

might examine the cost and benefits o related to global warming, an 

environmental ethicist could examine the e p • nciples at stake. 176 

Many different disciplines, institutio4s, and p_rofessions have norms for behavior that suit their 

particular aims and goals. Thesli~YMf~AQf gifeR~ ttf ~rc~pline to coordinate their 
Toaether in Excellence 

actions or activities and to establish the public's trust of the discipline. For instance, ethical 

norms govern conduct in medicine, law, engineering, and business. In addition, ethical norms 

serve the aims or goals of research and apply to people who conduct scientific research or other 

scholarly or creative activities. For instance, there is a specialized discipline, research ethics, 

which studies these norms. 177 

Furthermore, there are several reasons why it is important to adhere to ethical norms in research. 

First, norms encourage the aims of research, such as knowledge, truth, and avoidance of error. 

172 

173 

174 

175 

176 

177 

See Resnik D. B 'T-Vhat is Ethics in Research & Why is It Important? National Institute of 
Environmental Health Sciences at:http://www.niehs.nih.gov/research/resources/bioethics/whatis.cfm. 
(Accessed 19 November 2010). 
Ibid. 
Ibid. 
Ibid. 
See Resnik D. B "What is Ethics in Research & Why is it Important? ''National Institute of 
Environmental Health Sciences at:http://www.niehs.nih.gov/research/resources/bioethics/whatis.cfm. 
(Accessed 19 November 2010). 
See Resnick D. B, op cit. 
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For example, prohibitions against fabricating, falsifying, or misrepresenting research data 

promote the truth and avoid error. Second, since research often involves a great deal of 

cooperation and coordination among many different people in different disciplines and 

institutions, ethical standards promote the values that are vital to collaborative work, such as 

trust, accountability, mutual respect, and fairness. For example, many ethical norms in research, 

such as guidelines for authorship, copyright and patenting policies, data sharing policies, and 

confidentiality rules in peer review, are designed to guard intellectual property interests while 

encouraging collaboration. Most researchers want to receive credit for their contributi_ons and do 

not want to have their ideas stolen or disclosed prematurely. Third, many of the ethical norms 

help to ensure that researchers can be h the public. For instance, federal 

policies on research misconduct, conflicts an subjects' protections, as well as 

animal care and use are necessary in ord r -,;:-i.,,.,s........_,,.,,.~ at researchers who are funded by 

public money can be held accountable to t ethical norms in research also help 

to build public support for research. In additi ------- ore likely to fund a research project 

if they can trust the quality andwegtity oft~ reseatf<inally"t":tpany of the norms of research 
. f h • UTIIVer~tvdQ . Ont ttare . l ·b·l· promote a vanety o ot er 1mporlam.. mora aid . soeta v ues, such as socrn respons1 1 1ty, 1oget erznbxce ence 

human rights, animal welfare, compliance with the law, and health and safety. Ethical lapses in 

research can significantly harm human and animal subjects, students, and the public. For 

example, a researcher who fabricates data in a clinical trial may harm or even kill patients, and a 

researcher who fails to abide by regulations and guidelines related to radiation or biological 

safety may jeopardize his health and safety or the health and safety of staff and students. In 

observations of the ethical constraints underlying the undertaking of the present research project, 

the following aspects were therefore considered: 

3.2.8 Informed consent 

According to Cortiet az1 78
, research should, as far as possible, be based on participants' free and 

voluntary informed consent. The authors further state that participants: 

178 See Corti L et al 'Confidentiality and Informed Consent: Issues of Consideration in the Preservation of and 
Provision of Access to Qualitative Data Archives' 2002. See http://nbn-resolving.de/um:nbn:de:ol 14-
fqs000372. (Accessed 30 July 2010). 
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Should be aware of their right to refuse to participate; understand the extent to 
which confidentiality will be maintained; be aware of the potential uses to which 
data might be put; and in some cases be reminded of their right to renegotiate 
consent. 1 79 

Mark et al define informed consent as 'a mechanism for ensuring that people understand what it 

means to participate in a particular research study so they can decide in a conscious, 180 deliberate 

way whether they want to participate.' In a nutshell, informed consent means that participants 

should not be compelled to participate in a research which they would not have participated in 

had force not been used. The following extract from the Human Sciences Research Council 

summarises this principle: 

The researcher must respect the ~i~1:::t§.n;:~~!H' rotect the welfare of all 
participants, and must therefore obt ' nsent of the participants. 
This consent should be given in writin "fpossib ciall if the research is of 
a sensitive nature. The researcher shoul • larly about the 
rights and interests of m • • i({lll~n"t.S( ·en, the aged and 
the disabled. In general, all ff'fltJs:h.l!JUfh '.~fl& cwtemational norms of 
avoiding harm, providing benerit Wherever poss16fe~ana actingjustly.181 

Furthermore, information obtained in the course of research that may reveal the identity of a 

participant or an institution should be treated as confidential unless the participant or institution 

agrees to its release. 182 
• In addition, research findings which relate to specific individuals, 

institutions and organizations should be reported in a way that protects the personal dignity and 

right to privacy of the participants. Moreover, whenever methodologically feasible, participating 

individuals and institutions should be allowed to respond anonymously or under a pseudonym to 

protect their privacy. 183 Again, the researcher should be consistently aware that the research may 

179 

180 

181 

182 

183 

Ibid. 
Human rights theorists hold that what counts is respect for individual autonomy, entailing recognition of 
the right of individuals to make their own choices, to exercise control over their own person, property, 
and privacy, and to say "yes" or to say "no". Taking individuals seriously, taking rights seriously, means 
taking consents and refusals seriously. See Brownword R 'An Introduction to Legal Research '17. 
See Human .Sciences Research Council ·HSRC Code of Research Ethics' at: 
www.hsrc.ac.za/Corporate_Information-6.phtml -. (Accessed 9 August 2010). 
Ibid. 
Ibid. 
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prejudice the position of research participants if measures are not taken to prevent such 

prejudice. 184 

In this study, consent was requested from each research participant through email 

correspondence. The researcher informed the participants of the purpose of the study, the type of 

information needed from them and why the information was being sought. The participants 

responded in writing, thereby giving the researcher the . authority to meet them for research 

interviews and to use the outcome of the interviews for the study. Confidentially is another 

essential element of proper empirical resea 

3.2.9 Confidentiality 

According to Byrne, 185 a researcher earch participants' privacy by ensuring 

anonymity or confidentiality. A h ri,.ftl ,l'T>1.-.1r"'...,- ·i){v 1 a a iatities cannot be linked, 

even by the researcher, to their actual'JJ.ggWJ~bflsl},?f~ntiality is the management of 

data to prevent participants' identities from being linked to their responses. In addition, 

preserving the confidentiality of data has recently been the subject of much discussion and 

controversy. In fact, numerous Articles, both expository and argumentative, have appeared in 

professional j oumals as well as the popular press. 187 

To ensure confidentiality, the researcher assured the respondents that once the data was 

collected, no one would have access to it except the researcher. Furthermore, although the true 

names of the participants would be mentioned in the study, any information which the 

participants did not wish to be published would be retained by the researcher. On that note, 

184 

185 

186 

187 

Ibid. 
See Byrne M "The Concept of Infonned Consent in Qualitative Research" 2001 AORN Journal at 
<http:findArticles.com/p/Articles/mi_m0FSL/is_3_74/ai_74/ai_80159526?pg_2/?tag=content;coll> 
(Accessed 29 July 2010). • 
Ibid. 
Ibid. 
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consent to use the research participants' names in the dissertation was obtained. The validity and 

reliability of all information received was also critically considered. 

3.2.10 Validity and reliability 

There is considerable debate about what constitutes good qualitative research. Patton argues that 

while the credibility in quantitative research depends on instrument construction, in qualitative 

research "the researcher is the instrument."188 Thus, Golafshani posits that "when quantitative 

researchers speak of research validity and .... ..,"1J":.. ... ,'"'J,rr1i...,r-r:~t~_,-,.......ttn:i>TT'"7n-e usually referring to research that 

is credible while the credibility of a qualit t • nds on the ability and effort of the 

researcher. Although reliability and validit arately in quantitative studies, these 

terms are not viewed separately in qualitat v inology that encompasses both, such 

as credibility, transferability, and trustworth • 

University of Fort Hare 
1. b.1. . 1. . Toaelither in Excellence hi . . 1 s 1 To ensure re ia 11ty m qua 1tative resea'rc , exammat10n of trustwort ness 1s crucrn . ea e, 

while establishing good quality studies through reliability and validity in qualitative research, 

states that the "trustworthiness of a research report lies at the heart of issues conventionally 

discussed as validity and reliability". The idea of discovering truth through measures of 

reliability and validity is replaced by the idea of trustworthiness which is "defensible" and 

establishing confidence in the findings. If issues of reliability, validity, trustworthiness, quality 

and rigor m_eant differentiating "good" from "bad" research then testing and increasing the 

reliability, validity, trustworthiness, qualitative and rigor will be important to the research in any 

paradigm. Essentially important, are the delimitations of any research. 

188 Patton MQ "Qualitative Evaluation and Research Methods" (3rd ed.) 2002 14. Thousand.Oaks, CA: Sage 
Publications. 
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3.2.11 Delimitations 

The study is limited to xenophobia in South Africa and focuses primarily on developments over 

the past 15 years. It limits its analysis to how responses to xenophobia during this period may 

reveal the complexity of the challenge and how it may suggest alternative ways of responding to 

it. However, it locates these developments historically with reference to international 

developments and standards. 

3.3 Conclusion 

In conclusion, the literature review has b e 1 he use of library sources such as 

international and regional instruments and -------- . This is because xenophobia is a 

worldwide phenomenon and the right to freedom from discrimination is an internationally 

protected human right. The coJJ Qc~tI~fe'gi~~case law, journals, text 
Toaether in Excellence 

books, relevant legal Articles and media' Articles on legal developments were also consulted. 

This method was used so as to develop well informed findings on the subject of xenophobia. 

Journals, text books and other legal Articles were used because they offer updated research 

findings on the subject of xenophobia. Below is a research flow chart that puts forward a view of 

all processes in which the researcher engaged in order to complete this study. On a different note, 

the next chapter is a descriptive analysis of xenophobia in post Apartheid South. It further tracks 

migration and population movement in Southern Africa and studies the emergence and 

expression of xenophobia fu South Africa since 1994. Following the patterns of xenophobia up 

to July 2010 and making an effort to identify shifts and complexities as possible indicators for 

intervention is the principal objective of the next chapter. 
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CHAPTER4 

XENOPHOBIA IN SOUTH AFRICA 

4.1 Introduction 

The previous chapter elaborated upon the processes and methods that can assist the researcher in 

addressing the research question, as well as the overall design of the research embarked upon. 

Furthermore, the chosen research design was described as empirical and qualitative. Again, the 

following qualitative methods and processes were introduced as mechanisms that enabled the 

researcher to address the research questio : 1iW1\?1/1J,Ije,4e iew, purposive sampling, in-depth 

interviews and data analysis. In additio ----~-..___ tions such as informed consent, 

confidentiality and reliability were also di 

However, providing a descripti1t3l 

focus of the chapter. Through an • 

movement in Southern Africa and studies the emergence and expression of xenophobia in South 

Africa before and after 1994. Chapter 3 follows the patterns of xenophobia up to July 2010 and 

makes an effort to identify shifts and complexities as possible indicators for intervention. As a 

starting point, a discussion of the definitional issues is critical. This discussion would help to 

clarify the context in which various terms are utilized in the text. 

4.2 Context and Definitional Issues 

The following analysis deals with the contextual and definitional framework of xenophobia and 

other related terms. Numerous studies have been conducted on xenophobia, however, with little 

appreciation of its unique expression and socio-legal impact. As a socio-legal analysis; 

understanding the social, political and cultural environment within which xenophobia is 

expressed in South Africa is central to this study. The following paragraphs therefore seek to 

bring the reader to the writer's main focus and appreciation of the xenophobia expressed in 
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South Africa. On that note, tenns such as "xenophobia", "racial discrimination" and "human 

rights" will be interrogated. 

4.3 Definitional Framework 

The meanings of the term "xenophobia" are highly contested. 189 For example, a report from the 

European Committee on Crime Problems reflects this contestation in the following way: 

W'a1~0~~wcra length: for some, it should 
", for others it is translated 

e it, on the basis of ancient 

The correct meaning of "xenophob a' 
be understood as "fear of foreigners o 
as "hatred against foreigners", agai 
Greek, as the feeling or attitude bas d 1_~~~,~:Jl~$UQ]tnething different than what 
is usually accepted. The Chairman e general sense of the group 
was to interpret it as an attitude rat ..... ...,,.__...-- conduct. The French experts 
repeated their oppositioty ~fv-A~P A atte . at~ thoughts: these 
s11bjective elements mus~n:f-a\~Jfi½f/!J'n.N 19me0Pt, o erwise they cannot be 
prosecuted. The future protocdlqfWtMftfoh~lfr>'ft ffi~Mf file be based on that of 
the CERD, but extended to xenophobia, since this definition is universally 
accepted and the elements of racism and xenophobia are similar. Applying this 
concept, the proposed French definitions repeat the CERD elements, but only 
contain conduct. Several experts supported this position so that the Chairman, 
when summarising the debate, said that the Group's decision was to deal with 
conduct, not with feelings/belief/aversion; use existing definitions (UN, EU) as 
far as possible; and invite the Secretariat to prepare an alternative draft for 
discussion on that basis. 190 

This example is commonplace and there are various schools of thought on this particular subject. 

Furthermore, and as indicated by the lengthy quotation above, some describe xenophobia as the 

fear of foreigners or strangers while others define it as an intense and/or irrational dislike and 

189 

190 

See European Committee on Crime Problems (CDPC) "Committee of Experts on the Criminalisation Acts 
Of a Racist or Xenophobic Nature Committed Through Computer Networks", Summary Report of the First 
meeting (Strasbourg, 17 - 18 December 2001) at: www.iris.sgdg.org/actions/ .. ./pc .. ./coe-racism-draft3en-
140202.pdf (Accessed on 8 March 2011). 
See CDPC ibid. 
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sometimes fear of people from other countries. According to Tshitereke191
, this subjective fear 

and absolute dislike seems to have translated itself into intense tension and violence by South 

Africans towards immigrants. The word "xenophobia" therefore describes violent actions against 

foreign nationals as well as negative social representations of immigrants, refugees and migrants 

in South Africa. 192For xenophobia there are two main objects of the phobia. The first is a 

population. group present within a society that is not considered part of that society. Often they 

are recent immigrants, but xenophobia may be directed against a group which has been present 

• for centuries. This form of xenophobia can elicit or facilitate hostile and violent reactions, such 

as mass expulsion of immigrants or, in the worst case, genocide. 

The second form of xenophobia is primari Yi 

elements which are considered alien. Al 

cultural xenophobia is often narrowly direc 

lflilr&-r;~~Ul~ objects of the phobia are cultural 

re subject to external influences, 

ce at borrowed words in a national 

language. Inspite of racism and x~nophobia ma~esting themselves in different regions, 

communities and social contextsqy.Aii~F~lttx. ~Hhfsppi;,tnli~la~emains the same. 193 The 
Toaether in Excellence 

main manifestation of xenophobia is a collective fear and subsequent aggression by a community 

against migrants. 194 Moreover, xenophobia can be seen as racial discrimination in its broad 

meaning and it is driven by the same factors; it eventually results, as in the case of racism, in 

prejudice, stereotyping, bias and discrimination. 195 This conceptual link between racial 

discrimination and xenophobia is consistently reflected in international human rights instruments 

and legal frameworks as discussed in the following paragraphs. 

191 

192 

193 

194 

195 

See Tshitereke 1999 4. At: http://www.csvr.org.za/wits/papers/papvtp5.htm#explaining. (Accessed on 17 
June 2009). 
See Bronwy H :Xenophobia: A New Pathology for a new South Africa in Hook, D and Eagle, G (eds) 
"Psychopathology and Social Prejudice "2002 169 at: http://www.csvr.org.za/docs/foregners/xenophobia . 
pdf (Accessed on 18 June 2009). 
J.M Vorster 'Racism, Xenophobia and Human Rights' 296-312 at: 
http://www3.interscience.wiley.com/joumal/122278259/abstract. (Accessed on 13 July 2009). 
Ibid. 
Ibid. 
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Given the insidious nature of discrimination based on "race", "ethnicity" and other 

discriminatory categories, the Universal Declaration of Human Rights (1948) already fore-

grounded this type of human rights violation in 1948. In Article 2, the UDHR states that: 

Everyone is entitled to all the rights and freedoms set forth in this Declaration, 
without distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth or other status. 
Furthermore, no distinction shall be made on the basis of the political, 

• jurisdictional or international status of the country or territory to which a person 
belongs, whether it · is independent, trust, non-self-governing or under any other 
limitation of sovereignty. 

The UDHR further confirms in Article 7 u 1 before the law and are entitled 

without any discrimination to equal protectio ____ ince the inception of the UDHR the 

discourse of human rights • gr:ew ivto a dpminanf framework with universal acceptance. 

Furthermore, the International l.J1iJ.1YteJi§J!Y .£gl].fs ~i;,tcJ-lc%ifs~ts of the UDHR, the 
Toaetnerin.hxcellence 

International Covenant on Economic, Social and Cultural Rights (1966), the International 

Covenant on Civil and Political Rights (1966), the Optional Protocol to the International 

Covenant on Civil and Political Rights and the Second Optional Protocol to the International 

Covenant on Civil and Political Rights, aims to promote and protect human rights in general and 

to eliminate discrimination in particular. 

The International Convention on the Elimination of All Forms of Racial Discrimination (1965) 

defines racial discrimination as: 

any distinction, exclusion, restriction or preference based on race, colour, descent 
or national or ethnic origin which has the purpose or effect of nullifying or 
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impairing the recognition, enjoyment or exercise, on an equal footing, of human 
rights and fundamental freedoms 196 

The UNESCO Declaration on Race and Racial Prejudice (1978) goes further and maintains that: 

Racism includes racist ideologies, prejudiced attitudes, discriminatory behaviour, 
structural arrangements and institutionalised practices resulting in racial 
inequality as well as the fallacious notion that discriminatory relations between 
groups are morally and scientifically justifiable; it is reflected in discriminatory 
provisions in legislation or regulat • • erimi atory practices as well as 
anti-social beliefs and acts; it hin e~""WM@tJ9pttJ~nt of its victims, perverts 
those who practice it, divides na ·ons in y, impedes international 
cooperation and gives rise to politi a • e n peoples; it is contrary to 
the fundamental principles of int ,hll.i1u 111 t1nd, consequently, seriously 
disturbs international peace and 

In line with the sentiments of lg · M .....,""..;,"rr ..... ~LL,~°", .... _u .... ef W~"l"f_-~ ..... ~:lems, this study views 

h b. d . 1 d. . . • Toaetheiikr. in Excellence d h ICERD d fi . . f xenop o ia an racia 1scnmmat10n as"1.nterl1 ed and thus exten s t e e nntlon o 

racial discrimination to xenophobia. This reasoning is also reflected in the WCAR declaration 

and Programme of Action. As far as regional instruments are concerned the African Charter on 

Human and People's Rights198 states in Article 2 that: 

196 

197 

198 

Every individual shall be entitled to the enjoyment of the rights and freedoms 
recognised and guaranteed in the present Charter without distinction of any kind 
such as race, ethnic group, colour, sex, language, religion, political or any other 
opinion, national and social origin, fortune, birth or any status. 

See Article 1, International Convention on the Elimination of All Forms of Racial Discrimination, Adopted 
by the General Assembly of the United Nations, resolution 2106 (XX) 21 December 1965, entry into 
force: 4 January 1969. For a comprehensive view of this instrument see Melander G and Alfredson G "The 
Rao! Wallenberg Compilation of Human Rights Instruments" 1997 255: Martinus Nijhoff Publishers, 
London. 
See Article 2, Declaration on Race and Racial Prejudice (Adopted and prodaimed by the United Nations 
Educational, Scientific and Cultural Organization at its twentieth session, on 27 November 1978). 
See African Charter on Human and People's Rights (Adopted by the Organization of African Unity at the 
18th Conference of Heads of State and Government on 27 June 1981, Nairobi, Kenya, Entry into force: 21 
October 1986. 
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Besides ICERD, the Organization of African Unity (OAU) Convention governing the specific 

aspects of refugee problems in Africa (1974) also elaborates on the problem of xenophobia and 

racial discrimination on the Continent and; collectively these international and regional human 

rights instruments gave rise to the post Apartheid constitutional architecture of South Africa. 

Most notably, section 9 of the 1996 Constitution and the Promotion of Equality and Prevention 

of Unfair Discrimination 199 articulate this anti-discrimination thrust: 

The Promotion of Equality and Pr v.e 1 >Jn 
7

1 Discrimination Act, 2000 
(Act 4 of 2000), gives effect to se ti Co stitution by providing for, 
among others, the equal enj oyinent rights an edoms by every person; the 
promotion of equality; the values cti1ITT:P1~lli(f~· ~ 1aJlld non-sexism contained in 
section 1 of the Constitution; t e unfair discrimination and 
protection of human dignity as co sections 9 and 10 of the 
Constitution; and the prohibition of a ocacy of 
gender or religion, that constitutes incite o cause harm as contemplated in 
section 16(2)( C) of the • • • 5 - ro s • d ff ocedures for the 
determination of circumstance~n e1 }Y ·ch cl1lcrimim\tion is unfair, for measures 
to educate the public and raisd-AA t' ~~llh&fSG'tWJ1ifi.fportance of promoting 
equality and overcoming unfair discrimination, hate speech and harassment and to 
provide remedies for victims of unfair discrimination. 200 

However, even though the South African legal framework contains a recognizable number of 

anti-discrimination provisions, the country still experiences segregation and violent attacks 

against non-nationals. This only leaves many questions to be answered, and it is hoped that this 

study will provide those answers and fill the gaps. 

The international community has also agreed upon, and entrenched in law, basic standards to 

protect migrants and refugees. These "human rights" are freedoms established by custom or 

199 
200 

Act4 of 2000. 
See: 

http://www.doj.gov.za/legislation/acts/Statutes%20administered%20by%20DOJCD%20%5B30%20Mar% 
202007%5D%20list.pdf (Accessed on 1 Oct~ber 2009). 
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international agreement that impose standards of conduct on all nations.201 Furthermore, human 

rights are distinct from civil liberties, which are freedoms established by the law of a particular 

state and applied by that state in its own jurisdiction. Human rights also refer to the basic rights 

and freedoms to which all humans are entitled. Again, human rights are considered as the 

conditions and expectations to which every person, by virtue of his or her existence as a human 

being, is entitled. 

The basis of these legal rights is the consent of the governed, that is, the consent of the subjects 

of the rights.202 Examples of rights and fre~~~~::~~T?-~'""-r-1~'"'--~- come to be commonly thought of 
as human rights include civil and political tt1 n-ll"M"i:\.\ /[' ·ght to life and liberty, freedom of 

nd economic rights, including the expression, and equality before the law; a 

right to participate in culture, the rigbl 

education.203Moreover, Article 1 of the Uni 

• ght to work, and the right to 

n of Human Rights states that: "All 

human beings are born free and /~:ua! in dignjty and ri~ts. Th~~re endqwed with reason and 
conscience and should act towarlw Jlr!Y&fu§/tYa gtrow;!tiYb.c!!J'.!,204 

Together in Excellence 

Human rights are also defined as rights to which people are entitled simply because they are 

human beings, regardless of their nationality, race, ethnicity, gender, or religion. These human 

rights are the same for all people everywhere - male and female, young and old, rich and poor, 

regardless of our background, where we live, what we think or what we believe. This is what 

makes human rights "universal, inherent and inalienable."205 On the contrary, inspite of the 

internationally recognized norms and values, South Africa is experiencing xenophobia in various 

forms, especially in the lives of non-nationals who fall in the categories below. Defining these 

201 

202 

203 

204 

205 

Opcit . 
Levin L Human Rights Questions and Answers ( 1996). 
Ibid. 
Universal Declaration of Human Rights adopted by General Assembly resolution 217 A (III) of 10 
December 1948 at: http://www.unhchr.ch/html/menu6/2/fs2.htm. (Accessed on 3 October 2009). 
See: Australian Human Rights Commission at: http://www.hreoc.gov.au/info_for_students/index.html. 
( Accessed on 17 April 2009).Also see Minister of Home Affairs vWatchenjuka2004 4 SA 326 (SCA) 
where it was pointed out that human dignity has no nationality and that it is inherent in all people, citizens 
and non-citizens alike, simply because they are human. 
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categories is of paramount importance, since many xenophobic perceptions and attacks are based 

on ignorance and misperceptions. 

The first categories of non-nationals are temporary migrants.206 These include people with work 

permits, tourists and people under contract labour. Through temporary entry and work permits, 

non-nationals are able to enter and legally stay in South Africa for economi_c reasons - to find or 

take up employment, start a business, or attend a professional meeting. Others are in the country 

simply for tourism or shopping.207 Secondly, an undocumented migrant (often termed "illegal 

immigrants') is another category of no - group of people has no proper 

identification.208 Moreover, the exact numt-~~~~~oi<.~~-·, r=~..,-.-is category is constantly changing 

and is impossible to quantify accurately. 2 9 re refugees. The Refugees Act of 

1998 defines a refugee as someone who: 

(a) Owing to a well-foun'l,!Y",ilk.~~,...... t:tsecfil1ie.MIL1ie F sons of his race, 
tribe, religion, nationality, pol· • 1i ffi~lt~~lJ:3 of a particular social 
group, is outside the country of his or her nationality and is unable or unwilling to 
avail himself or herself of the protection of that country, or, not having a 
nationality and being outside the country of his or ~er former habitual residence 
and is unable, or, owing to such fear, unwilling to return to it; or 

(b) Owing to external aggression, occupation, foreign domination or events 
seriously disturbing public order in either part or the whole of his or her country 
of origin or nationality, is compelled to leave his or her place of habitual 
residence in order to seek refuge elsewhere, or 

(C) Is a dependent of a person contemplated in-paragraph (a) or (b). 

Although most South Africans generally refer to all (poor) non-nationals as refugees, the above 

legal meaning is quite narrow and precise. Fourthly, there are asylum seekers. Importantly, an 
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See Landau L. B, Keogh R. K and Singh G, "Xenophobia in South Africa and Problems Related To It," 
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of Foreign Affairs and Home Affairs, University of the Witwatersrand. 
See Landau et al 1 7 op cit. 
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individual is not considered a refugee until he/she has been recognised as such by South Africa's 

Department of Home Affairs.210 Once granted refugee status or asylum, refugees are entitled to a 

set of rights and subject to a set of regulations, for the duration of their refugee status. Until such 

time as an individual's application for asylum is accepted or rejected, they are considered an 

asylum seeker.211 The last class of non-nationals is immigrants or permanent residents. Unlike 

migrants whose legal status allows them to remain in the country for finite periods, immigrants 

are those who enter another country in order to make one's permanent life and home there.212 

Immigrants fall into two categories: naturalized citizens and permanent residents.213 The former 

have sworn allegiance to South Africa and become citizens, although they may retain citizenship 

in their country of origin.214 Permanent res· n+c<-~~TrlT-rrt'-t-he rights of citizens except for the 

right to vote.215 This status may, howeve e individual resides outside South 

Africa for an extended period.216 Havin • ous kinds of non-nationals, it is 

essential to discuss how this group beca e enophobic attacks. The following 

descriptive analysis therefore attempts to trac efore South Africa's independence; 

it interrogates its emergence after 19_94 and finally p scusses the upsurge of xenophobia from 

2007 to present day South Afri!! 1s'fi~f ~\ t Ji?J lsPJtJnlHottct expose some variables 
Together m Exce't[ence 

and thus aid in bringing relevant solutions to eradicating the xenophobia phenomenon. 

4.4 Chronology of Xenophobia 

4. 4.1 Pre 1994 Xenophobia 

According to Steenkamp,217 the first remarkable feature of violence against African migrants is 

that it is overwhelmingly perpetrated by black South Africans against black Africans.218 The 
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See Steenkamp C "Xenophobia in South Africa: What Does it Say about Trust?" 2009 Vol. 98 439-447. 
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second remarkable feature of the current violent xenophobia is that it stands in contrast to the 

relationship between African migrants and black South Africans during Apartheid when fellow 

Africans were integrated into black townships, intermarriage was relatively common and they 

were seen as comrades in the struggle against apartheid. 219 

The dynamics of African migration to South Africa changed as apartheid ended in the early 

1990s.220 During apartheid, the white minority government actively discouraged black 

immigration. Yet, hundreds of thousands of Africans from South Africa' s immediate neighbours 

entered the country as contract workers t ·n-u-,-rtP.-r-ii'TP--::n,--nnskilled labour to the mining and 

farming industries.221 In the 1980s, larg - ...-,_.;;;r7 __ 1 __ gees fleeing political turmoil in 

Mozambique and other neighbouring counm,~~S-!>0t~(t.-::}.:~~g~ in South Africa. Most of the pre-

1990 migrants were poor, unskilled and bouring countries and integrated 

relatively well into the local population. 222 s that the local population was then 

less antagonistic towards migrants, due to the lim1te number of "illegal immigrants" (they did 

not see the migrant labourers as\Jfl!.i¥'rJ1li!-x~tfpQX1JjfM;~ects) and the focus was 
Toaether zn RxcEtllence . . 

on opposing apartheid, which was seen as-'the major oostacle to employment and improved hvmg 

standards. 

4.4.2 The emergence of xenophobia in democratic South Africa (1995-2006) 

After apartheid, the size of the immigrant population from further north in Africa increased 

substantially, as did the number of immigrants from neighbouring states, 224 although the exact 

218 

219 

220 

221 

222 

223 

224 
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numbers remain elusive.225 In addition, African migrants who come to South Africa vary from 

being highly skilled to being street vendors and small traders. Additionally, post-Apartheid South 

Africa is particularly attractive to migrants due to its relatively high level of economic 

development, living standards and political freedom. As the number of migrants increased, so did 

South Africans' · intolerance, against a background of frustrated expectations about the socio-

economic dividends of democracy. It is therefore important to note the major causes of the 

emergence of xenophobia in South Africa. 

4.4.2.1 Causes of xenophobia in South Afri 

The causes of xenophobia are complex an 

stereotypes which fuel negative perceptio 

theories as to why xenophobic sentiments are 

nderpinned by baseless myths and 

rnnals.226 There are a number of 

held in South Africa. The following 

causes can be noted: University of Fort Hare 
Together in Excellence 

Firstly, South Africa's history of international isolation facilitates anti-African xenophobia. 

South Africans still see themselves as apart from the rest of Africa, as exceptional, and therefore 

struggle to identify with other Africans.227Furthermore, South Africa's background of separate 

development fosters an environment of distrust between various so-called ethnic, tribal and racial 

groups within South Africa. Moreover, reconciliation between South Africans long divided has 

posed tremendous challenges.228 In addition, there are speculations that in unifying a nation of 

tremendous diversity, a shared, foreign threat can serve a unifying role. As a result, foreign 

nationals seen as most 'different' in this context are often people who are darker, speak another 
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See Croucher S "South Africa's Illegal Aliens: Constructing National Boundaries in a Post-Apartheid 
State", 1998 ( 4) 639-660,Ethnic and Racial Studies. 
See International Organization for Migration Regional Office for Southern Africa ''Towards Tolerance, 
Law, and Dignity: Addressing Violence against Foreign Nationals in South Africa" 2009 47. 
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African language, dress differently, are taller, shorter and so forth, would be the likely victims in 

this situation.229 

Secondly, there is a perception that foreign nationals are an economic threat. Despite 

democratization and the promises of a better future, the South African "miracle" has not yet 

dramatically improved the quality of life of many South Africans living in the 

townships.230 According to the United Nations Development Programme (UNDP), South Africa 

ranks tenth out of 126 countries in terms of income inequality.231 By 2008, just before the May 

2008 pogroms, the official national murde , 487 and 118,312 cases· of robbery 

with aggravated circumstances were report , .... ,L.t>'A'VU,ships and the CBD of large cities 

worst affected.232 The expanded unemplo'rrn"~l:,,-"'f;i"'l,rfi..,,._....,'l:""·o at almost 38% and 41 % of the 

population lived on less than R367 perm ccording to the Presidency of the 
Republic of South Africa's Development In • ators Repo of 2008. The official HIV infection 

rate stood at 11 of the porJ~i~~vJrlf f\i-o tfli t1rr Ha¥e~ this background of 
unemployment, cnme, lack of formal ousmg and.H: fAi that a social scapegoat" has been ogetnerzn xcelence 
found in the presence of African immigrants. 23

2l South Africans often argue that migrants cause 

local unemployment and drive earnings down by accepting low wages, or that they are given 

preferential treatment in the allocation of housing. According to Steinberg235
, South Africans 

view the state's resources as finite and they are concerned about their stake in it, thus viewing 

. foreign nationals as direct competition.236Xenophobia is therefore often allied with insecurity and 

fear that unrestrained migration will adversely impact the division of limited resources and 

produce unwanted economic competition. 237Furthermore, one common explanation for 

. xenophobia is that non-nationals are seen as a threat to citizens' access to jobs, grants and social 

services. In a country with unemployment at around 40 percent, these fears are heightened as 

migrants are seen as better educated, more experienced and willing to work for lower earnings. 
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Thirdly, public and official discourse further contributes to xenophobic violence. Rydgren238 

suggests that when individuals face unfamiliar situations, they can either base their response on a 

priori strategies and categorizations (stereotypes) or, they can trust the information from other 

sources. In South Africa, official discourse, the media and police attitudes provide citizens with 

"trustworthy" information about migrants, on which to base their responses. The media and 

officials perpetuate stereotypes and sweeping generalisations,239 coupled with the use of 

derogatory and sensational language, sue 

politicians also contribute to the systematic ab 

·~=-r~~1~= s" and "hordes". 240 Officials and 

o· tion of non-nationals.241 

Fourthly, there is a lack of information on oreign naf nals and their rights.242Many South 

Africans lack both knowledge of an\! contact with r~ na1ffals.243 This is an underlying 
cause of xenophobia in South J.lcp.~~f,SJn'tYr42e Jrfi?[11rre½gftyPes of foreign nationals, 

• ·1ogetner in ExceLience 
root causes of migration and unfamiliarity with different cultures has fuelled the development of 

myths relating to foreign nationals. 244 Furthermore, these myths perpetuate xenophobia and 

further insulation of communities on all sides.245 

Fifthly, in most instances South Africans make no distinction between refugees and economic 

migrants or even the foreign criminals operating within the country.246 More so, the general term 

for all of these migrants is "refugee". Furthermore, as expectations of post-apartheid gains are 

not realized, "refugees" are blamed for the crime, squatting, taking limited jobs and scarce 
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See McDonald D Ibid. 
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housing, for consuming scarce resources within hospitals, for not paying taxes and, lastly, for 

simply being in the way. Unfortunately, the resentment goes beyond mere blame. Actual asylum 

seekers, documented and undocumented migrants as well as other African foreign nationals 

suffer many forms of hostility and discrimination. • 

Sixthly, there are perceptions that foreign nationals are taking over South African cities. Most 

migrants who come to South Africa choose the cities as their destination. However, during 

apartheid, cities were exclusively white, but have subsequently been abandoned through "white 

flight" to the suburbs and reclaimed migrants.247 Consequently, the 

convergence of black South African migr lit igrants in densely populated and 

poor urban areas has given rise to calls to ri~~Rttf\ilil001~- without South African citizenship. 

Perhaps, in order to fully understand the e e partheid xenophobia it is necessary 

to critically study the period between 1995 to 

University of Fort Hare 
Together in Excellence 

Xenophobic violence has been an ongoing reality in post-1994 South Africa, and has steadily 

increased throughout the recent past in townships and informal settlements. 248 In 1995, a report 

by the Southern African Bishop's Conference concluded: "There is no doubt that there is a very 

high level of xenophobia in our country ... one of the main problems is that a variety of people 

have been lumped together under the title of "illegal immigrants", and the whole situation of 

demonizing immigrants is feeding the xenophobia phenomenon."249 In 1996, Jonathan Crush 

identified a "blunt, and increasingly bellicose, mythology targeted at non South Africans living 

in the country" and its use by politicians and the press to "whip up" anti-immigrant 

sentiment.250 A year later, a study from the Human Sciences Research Council (HSRC) reported 
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widespread negative attitudes to migrants among South Africans with whites the most 

negative.251
. 

As early as 1994, Home Affairs Minister Buthelezi depicted "illegal aliens" as a direct threat to 

the success of the Reconstruction and Development Programme (RDP), and to the safety and 

security of all South Africans.252 In the same speech, Buthelezi drew direct links between 

migrants and crime, citing "evidence" that "aliens" were responsible for "criminal activities such 

as drug-trafficking, prostitution and money-laundering in what can only be described as typical 

Mafia-activity."253 Minister Buthelezi al uth Africans offering shelter to 

undocumented migrants, and criticized citi 1 e "illegal aliens", declaring that he 

was "thinking of proposing to Cabinet consitae:tali0i~l.Ure2Jislation which will impose severe 

punishment for people who employ illega fact unpatriotic to employ illegal 

aliens at the expense of our own people. ' • in his 1997 Budget Speech to 

Parliament, Buthelezi stated: "With al} illegal popu atlon estimated at between 2.5 million and 5 

million, it is obvious that the soYJ.l!Yn~~wt~oi9ifo9J;t !li:!11,which are under severe 
. . . fu h b . b d To.aether in Exce}lence1. 255 • • stram as It IS, are rt er emg ur ened by the presence of illegal a I ens." 

Although Minister Buthelezi was the most vocal politician expounding on the threats of "illegal 

aliens", he was not isolated from the bigger political atmosphere in South Africa, which placed 

high importance on restricting access, together with controlling and limiting immigration.256 To 

add, the Defense Minister, Joe Madise, publicly blamed migrants for South Africa's spiraling 

crime rate: "As for crime, the army is helping the police get rid of crime and violence in the 

country. However, what can we do? We have one million illegal immigrants in our country who 
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commit crimes. "257 In 1997 President Mandela made a speech citing "threats posed by illegal 

immigrants, gun running and drug smuggling." In 1998, Sheena Duncan of the Black Sash 

advised that the "xenophobia that is growing so quickly among South Africans is cause for 

serious concern." Duncan blamed politicians, bureaucrats and the media for exacerbating the 

situation: "They repeatedly quote discredited figures for the number of "illegal aliens" said to be 

in South Africa and then very often go on to link those figures to the crime wave. They are aided 

and baked by some sections of the media who do not investigate but merely report inaccurate 

statements."In another incident of 1998, two Senegalese non-nationals were brutally murdered in 

a crowded train travelling between Johannesburg and Pretoria. 258 

Moreover, the idea that South Africa was 

given regrettable "scientific legitimacy" b 

y Africa's poor and desperate was 

• nces Research Council which not 

only erroneously claimed that there were 5-8 .___- al aliens" in the country but painted a 

picture of a country inundatetliif-<,-Ef:r~vi¥~e8i't rf ft ~~edes" from the rest of 
Africa.259 Some conservative academi,es an ,z..ait'u.ncrilicaf edia further intensified the hostile 

1 og e , ter in .fixce ence 
atmosphere. In 1999, SAMP repeated its attitudinal survey, adding an evaluation of South 

African attitudes to refugees and refugee protection. However, very little had changed in 1999, 

despite the best efforts of the South African Human Rights Commission and its "Roll Back 

Xenophobia" campaign. The survey confirmed "high levels of societal intolerance towards 11011 

citizens (whether documented or undocumented, immigrants or migrants, refugees or asylum 

seekers).260 Only 47% felt that refugees in the country should never have the rights to freedom of 

speech or movement. Less than 20% felt that refugees should always enjoy legal and police 

protection or access to basic services.261 
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In the years since 1999, a great deal of analysis has been conducted on the causes, consequences 

and impact of xenophobia by SAMP and others.262 Government did not appear to pay attention to 

the warnings of the SAHRC and COSATU and certainly did not move to root out xenophobia as 

both were demanding. These events were followed by the National Conference on Racism held 

in Johannesburg in 2000 and the United Nations World Conference on racism, racial 

discrimination, xenophobia and related intolerance and Xenophobia (WCAR) hosted by the 

South African government in 2001. The conference provided an unprecedented opportunity to 

take an open_ and honest look at the scourge of discrimination and intolerance against migrants 

and refugees and to make commitments to e .,.~ f •3,,~,.i, H>' \,,_yg,.1.1. 
63 In this Conference South Africa 

and other states pledged to promote and p o ghts and fundamental freedoms of 

all migrants in conformity with the Univer Human Rights and all obligations 

under international human rights instruments.lli~lmfl~~:Ji!lt]t1e migrants' immigration status.264In 

2002 the SAHRC rolled up its Roll Back Xeno paign which surely cannot be because 

they thought the problem was s eY the Minister of Home 

Affairs to deal with xenophobia in h 

for in the 2002 Immigration Act did not occur.265 Moreover, when the African Union's African 

Peer Review of South Africa criticized indications of growing xenophobia in South Africa, the 

South African government took strong exception. The Peer Review Report had noted that 

"foreigners, mostly of African descent, are being subjected to brutality and detention. "266 In 

response, the government nipped back at the report: "the assertion that illegal immigrants are 

subject to brutal and inhuman treatment is strongly disputed."267The government said it did share 
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the sentiments of the Review that "much needs to be done to fight xenophobia" but did not say 

what it had done to combat a longstanding problem. Furthermore, in November 2004, the 

Parliamentary Portfolio Committee on Foreign Affairs (Portfolio Committee) together with the 

South African Human Rights Commission held open hearings on xenophobia and problems 

related to it as a follow up to the recommendations made at the 2001 UN World Conference 

against Racism, Racial Discrimination, Xenophobia and Related Intolerances268
. 

In December 2005, further attacks against migrants and refugees occurred in Olievenhoutbosch, 

a community near Centurion in the Gau e In that incident, groups of South 

Africans chased foreign Africans living i o al settlement from their shacks, 

shops and businesses and several people .. ,u.,..~JAT·h:,dl;:-,-;_~e burning and looting. 270 The exact 

numbers killed, wounded, and disposed vai\Yill~~~~i • fferent sources. Throughout 2006, 
attacks on foreign nationals escalated in thei ____ rutality. As the years progressed, 

so did the number of xenophapif ri"ttv~rs1l~t~rnoi· ~hl-i~ri between 2007 and the 
present day (as shall be noted bef'5w) s w1tAessed xep,opli ia m mtense levels. . ogetnerzn.fixce ence 

4.4.3 The upsurge of xenophobia (2007 to present day) 

In 2007, in a series of attacks, over 100 Somalis were killed and Somali businesses and 

properties were looted and torched. 271 Indeed, there were signs that the violence would increase, 

as long as sufficient action was not taken. In the weeks and months leading up to the May 2008 

outbreak of xenophobic violence, indicators of violent xenophobic sentiment and intent became 

evident. Eviction notices and threats of violence had been publicly issued, and police and local 
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authorities had been notified. 272 In May 2008 South Africa made international news as a series of 

pogroms against foreign Africans occurred nationally. 273 Within weeks at least 62 people were 

killed and hundreds injured. 274 Houses and businesses belonging to migrants were destroyed or 

looted.275 Around 35 000 people became internally displaced, while thousands more queued at 

borders to return to their country of origin.276 In addition, thousands of migrants and South 

Africans were the victims of criminal violence; women and children were attacked and raped, 

and thousands had their houses and belongings plundered or destroyed. The mostly affected 

groups were from neighbouring states, such as Zimbabwe and Mozambique, but migrants from 

more remote African countries, such as Nigeria, Somali, the Democratic Republic of Congo, as 

well as a considerable number of South A 

African Police Service (SAPS) providfd a fro~tline reFonse to the crisis by sheltering victims in 

police stations and providing asJJ11JeY ~}°tYc~£}ab1f 9:J:tJ!f![ttie population or dealing 
. Toaether zn Excellen.ce . with perpetrators.279 Further, with the v1dfence threatenmg to spm out of control, South Africa's 

president at the time called in the army. The violence calmed down relatively quickly, but the 

humanitarian situation lingered on: camps were characterized by inadequate shelter and 

outbreaks of disease. 280 
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In August 2008 the number of those displaced in the three provinces stood at 8,556 in 53 sites. 

Gauteng had 10 sites and 4, 340 people; Western Cape had 40 sites and 3, 958 people; and 

Kwazulu-Natal had 3 sites and 258 people.281 By 30 November all the safe sites were closed. As 

observed by the Task Team of Members of Parliament, the "impact of the violence and attacks 

was severe, as many people were gripped by fear and experienced the trauma of being evicted 

from their homes, being physically assaulted, and in some cases bumt."282 

Where foreign nationals were organized and/or where local leadership was strong, they were 

spared the attacks.283 For instance, in Bra Zimbabwean teacher organised a 

strong force of foreign nationals in the n ig ey were not attacked.284 "No one 

dared attack Hillbrow", said the ZimbabitMe :ml'lf~nrl~ c~ork press liaison. The foreign 

communities in these areas were well org • e e thus spared the attacks, according 

to Nixon Nyikadzino. "When we were cov in this area we found residents on 

guard ready to repel any attacks,; .pe added. • f F t H un1vers1ty o or are 
Together in Excellence 

As has been noted, what started as a security problem became a humanitarian catastrophe for the 

thousands of survivors. In addition to the thousands of foreign nationals evicted from their 

homes, thousands more fearing for their lives sought shelter in police stations while others were 

repatriated by their home governments to their counties of origin with nothing more than the 

clothes they were wearing. 285 The following table better lists the occurrences of xenophobia 

between 2007 and 2008: 

281 

282 

283 
284 

285 

See CRAI 9 op cit. 
Ibid. 
CRAI op cit. 
Ibid. 
See Desai op cit. 

89 



 

 

After the wide-spread outbreak of xenophobic violence, which erupted in 2008 (as noted in the 

table above), refugees and vulnerable migrants have continued to be victims of violence. 287 

These instances may be on a smaller scale but the consequences are equally severe. 288 On 

November 22, 2009, more than 1,600 people, including 187 children, all Zimbabweans, were 

chased out by local residents from a different township in the suburb of De Dooms, in the 
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Western Cape vineyard areas. 289 Their shacks were destroyed and looted and most of their 

belongings destroyed. Locals were saying people from outside the country were taking their jobs 

by accepting work on farms as low-paid laborers.290 A campsite for the displaced people was set 

up by local authorities. 

Medicines Sans Frontiers (MSF) was present in the campsite for two weeks providing medical 

care and trauma counseling.291 Moreover, the attacks had a significant impact on the mental 

health of the displaced. More so, stress levels were very high, especially among those who had 

Zimbabweans burned to death. 292 

a high level of anxiety as people 

(;ii;kc--1fi·~t.lb:>--fi-6\mmunity or relocated. Their major 

witnessed other attacks in February 2009 

Through individual and group counseling s ss 

did not know if they would be accepted 

concerns were about safety, security and be 

On the night of December 7, 2~i~rRA°trn 9!ufe qr~illfli~~olokwane Municipality 1ogetnerznlixce'11.ence 
relocated more than 100 Zimbabweans living in a suburb of Polokwane to a nearby stadium. The 

relocation followed several hours of violence carried out by South African citizens against no-

South Africans living in the community. At the stadium, MSF provided medical assistance to 13 

people, including two children under three years old, as well as six people with severe trauma 

injuries. Many people said they experienced headaches, stomach aches, chest pains, difficulty 

breathing or nightmares soon after the attacks, all clearly related to the trauma suffered. 

As recent as July 2010, immediately after the world cup, non-nationals, especially Zimbabweans, 

were forced to leave Cape Town, in fear of more xenophobic attacks. The following extract 

explains the above: 

289 Ibid. 
290 Ibid. 
291 Ibid. 
292 Ibid. 
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Migrants living in South Africa are not taking lightly the widespread threats and 
speculation that millions of foreign nationals would be attacked within hours of 
the last World Cup whistle being blown at the soccer finals. They recall the 2008 
xenophobic violence in which several lives were lost, people injured and shacks 
burnt down. Now some of them, especially Zimbabweans, are leaving or making 

. hasty arrangements to leave South Africa in droves. South African media reported 
Zimbabwean nationals to be leaving Cape Town in large numbers, begging lifts 
from passers-by to Johannesburg so that they could catch connecting buses back 
to Zimbabwe. The exodus lent weight to speculation that xenophobic violence 
would flare up after the World Cup final this weekend. 293 

The quotation shows, by and large, that considerable action still needs to be taken if South Africa 

is to achieve its internatio.nal obligations I £ 

seekers. The following narrative is a portr,i 

The aim is to give the reader a vivid under t 

phenomenon in South Africa. Notably, ma , 

stories captured, hence the writer has selected 

an migrants, refugees and asylum 

rs of xenophobia have undergone. 

e ree of intensity of the xenophobia 

en done on xenophobia and many 

University of Fort Hare 
Together in Excellence 

4.5 Consequences of xenophobia 

An attempt has been made to capture the experiences of role players, individuals and 

organizations which have played a pivotal role in assisting those affected by xenophobia. Even 

though not all incidents have been captured, it is hoped the given examples will serve the 

purpose of this study. 

Collin Emanuel, an Angolan refugee in Cape Town relates his story ... 

293 

I will never forget the day when I returned home sick from work. I got myself into 
bed and asked the people with whom I was sharing a house to buy some Panado 

See Southern Times "Foreigners Flee SA Xenophobia Attacks", 12 July 2010 at: 
http://www.southerntimesafrica.com/Article.php?title=Foreigners_flee_SA_xenophobia_threats_&id=43 
98.(Accessed 11 December 2010). 
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and Medlemon from the shop. I gave the RS for the medicine but they went and 
bought poison for me. When I took those tablets I immediately lost consciousness. 
That was when they threw paraffin on my body and burned me. I woke up weeks 
later in the hospital's intensive care unit where I was kept alive with the support 
of oxygen, a life machine, drips and blood. When I finally gained consciousness, 
the doctors informed me that both my legs had been amputated. This had been the 
only way to save my life.294 

However, Collin is not an isolated case. Medicines Without Borders also captured the story of 

another man who was a victim of xenophobic attacks: 

A group of people burst into the ho S•~~~~nEflrtiid or. They asked me to show 
them my South African ID, and wh n h ve any, they started to beat 
me with sticks, stones, punches, kic.~~ ~f!i!~~9' escape from the house and 
started to run along the road, but they idn 't stop. ey started to follow me with 
the car and let me run for a while. They ~~;:·1;::"!'~ me again and beat me up until I 
was lying on the groun <r ! ~ i o e because they 
thought I was dead. After a w ·1e 1 'tf!~ to 11JR.Y!E wiM i 1culty reached a 
phone box and called an amb IfMl~t'ttif ltllilfuhfilclf~Il£6t arrive. Three people 
stopped their car when they saw me lying on the ground, carried me into their car 
and brought me to the hospital. 295 

One of the observations drawn by Desai296 is that little was done by organizations to support 

those who had left the camps in the aftermath of the May 2008 xenophobic attacks. In addition, 

they were limited attempts to get people reintegrated. 297 Many in the camps had arrived having 

lost their documents, homes and livelihoods.298 As the following two testimonies299 indicate, 

these people left the camps in the same scenario. 

294 

295 

296 

297 

298 

299 

See Williamson P "Refugees in South Africa, A Lukewarm Welcome" at: 
http://www.startts.org.au/default.aspx/id=288&Printpage=true (Accessed 19 August 2010). 
See MSF op cit. 
Desai 24 op cit. 
Ibid. 
Ibid. 
See Desai 24 op cit. 
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Thembi3°0 arrived in Johannesburg on the 2nd of May 2007 from Zimbabwe. She made her way 

to Nigel. Her mother had once lived and worked in the area hence she knew a few people with 

whom she could get some temporary accommodation. She shared a garage in Duduza Township 

with two other Zimbabweans and got a job doing hair braiding. She has a young daughter back in 

Zimbabwe, as well as an elderly mother. Whatever spare cash she had~ Thembi sent home. In 

May 2008 she heard of attacks in nearby Tsakani. All three occupants of the garage decided to 

flee that night. They went directly to the police station. From there they were taken to the Nigel 

town hall. That night there were no blankets and nothing to eat. By the morning there were some 

300 people in the hall, a mix of Zimbabweans, Mozambicans and a small contingent of 

Ethiopians. Thembi was anxious to get to ry a belongings. However, by the time 

she got back to the garage the place had b e: now volunteers from Duduza had 

helped distribute blankets and food once a 
1

1'1- .,.....-----,1'.Yff.i>.i--~..,.,,-n,onth they were transferred to the 

Springs camp. There Thembi became head 

Food was delivered by DHL anPiiPeli~J;&i!¥wf?L~9l11llit~~bi claims that often the -1ogetherzn.fixcetence 
food was "rotten" and they had to deal with people who got sick as a result. The other problem 

was that the Ekurhuleni Municipality was practically nonexistent. She was put in charge of 

getting them to sort out the over-flowing toilets, but there was a complete lack of response. She 

helped set up a creche and distributed nappies donated by Gift of the Givers. 301 

However, Thembi's problems really began once she left the camp. She had lost all her 

belongings and could not re-start her braiding business. She eventually found a job as a guard in 

Brakpan. It is guarding repossessed houses, working seven days a week for R850 a month. When 

she was in the camp they were asked to apply for asylum. Everyone was refused. Her passport 

that gave her permission to stay in the country for three months had expired. The card that they 

were given by Home Affairs had also expired. For her to get her passport stamped for a further 

period, means going back to the border and paying R800. She did not have the money. She 

300 
301 

A pseudonym. 
See Desai op cit. 
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"lived in pain and fear". By 2009 she had not seen her daughter who was aged five. On the 

streets word was out that after the world cup there will be "gnashing of teeth" - meaning that all 

foreigners will be chased out of South Africa. 

Spiwe302
, a 24 year old, also found herself in incredible difficulties because of papers. She 

"jumped the border" in May 2008 to join her husband. Spiwe almost immediately found herself 

in the Springs camp. She has three children who cannot get birth certificates because Spiwe does 

not have an I.D. or passport. For-her to get a passport, she has to go back to Zimbabwe. For an 

emergency passport she needs R 2000, and r 

of R 1500. The eldest child is due to start s 

certificate. However, both Thembi and S i 

regard. A year after the attacks, many of th • 

she will need to pay an equivalent 

g ster him she needs to have a birth 

o organization helped them in that 

eans were living in bushes. 

L.£. h h h HTTnivP-rsitvofFo~rtHare rfl. P 1 1 e m t e camps was ars . ea1t1f c.qnaihwis .iwere ~rri5l . "'Toilets were ove owmg. eop e 1ogetnerzn]!;xce ence 
avoided the toilets and used the bush, adding to the problems. The children had no nappies. 

Churches and civil society organizations such as GOG and Trinity Methodist Church supplied 

nappies. A big tent was set up for children and GOG supplied colouring books and toys. It is 

alleged that some things donated to the camp were stored by the site manager and sold to local 

people.303 

However, the survivors of xenophobic attacks did not face challenges alone. The different role 

players in different civil society organizations, human rights institutions and government 

departments were challenged on personal and professional levels. An interview with one human 

rights expert gives evidence: 

302 

303 
A pseudonym. 
See Desai op cit. 
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There are personal challenges and those that I would put within the broader 
professional framework. At the professional level, coordination was a very big 
challenge, coordinating the responses, just talking to the UN agencies; for 
example, it was such a massive challenge, because you wouldn't know exactly 
whose primary responsibility it was. We had the UN High Commission for 
Refugees, the High Commissioner for Human Rights whose responsibilities are 
broadly human rights. We also had OTCHR, IOM, SACC and many more. You 
would get calls like "we have 200 blankets but we don't know who to give them 
to, can someone give us direction". So coordination was the biggest challenge. 

• The other challenge was that, just sitting in a meeting was such a shock, because 
South Africa has never experienced war. Many people who came to our meetings, 
had never experienced violence at that level, so we tended to talk more about 
anecdotal things and it was so difficult to pin people down to the strategic issues; 
how then do we deal with this thin . . . At a ersonal level as people who were 
directly involved, we went through t\v'\-tr~im1.!'.m~.,. d my colleagues would go 
to the sites and when we come b c ow how to de-brief each 
other. We needed to take care of ou e could extend love and help 
to other people, it became such a n1~11_n;mit or us, and you would just 
imagine how those who were involv were feeling.304 

Various authors305 have also cap 

economic, psychological and physioloi 

s and their social, legal, 

African citizens. fu addition, the immensity and extent of xenophobic expression in South Africa 

makes it impossible to capture all incidents. fu the following paragraphs the views of different 

role players will be analyzed, with the view of bringing out different interpretations and 

understandings of this phenomenon. 

304 

305 

Interview with Victoria Maloka, South African Human Rights Commission Head of Education and 
Training Programme, Johannesburg, 21 January 2010. 
See, for example, McDonald D. A and Jacobs S "(Re)writing Xenophobia: Understanding Press Coverage 
of Cross Border Migration in Southern Africa" 2005 Journal of Contemporary African Studies 23(3); 
Croucher S "South Africa's Illegal Aliens: Constructing National Boundaries in a Post-Apartheid State", 
1998 (4) 639-660,Ethnic and Racial Studies; Crush J "A Bad Neighbour Policy? Migrant Labour and the 
New South Africa" 1996 3, Southern Africa Report 12(1); Southern African Migration Project "The 
Pe,fect Stonn: The Realities of Xenophobia in Contempora,y South Africa" 2008 16. Migration Policy 
Series, 50, Cape Town, South Africa: Idasa; Steenkamp C "Xenophobia in South Africa: What Does it 
Say about Trust?" 2009 Vol. 98 439-447; South African Human Rights Commission, "Report on Open 
Hearings on Xenophobia and problems Related to it' at: 
www.sahrc.org.za/sahrc_cms/downloads/Xenophobia%20Report.pdf- ( Accessed 17th of April 2009); 
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4.6 Analysis of interviews on xenophobia 

As was stated previously, in-depth face to face interviews with different role players were 

conducted in order to hear the views of individuals and organizations that have been significantly 

involved in human rights awareness raising, protection and promotion. 

The research questions can be summarized as follows: 

• Main question: What is the extent • • th Africa and how and why is it 

manifested in the way that it is? 

• What is the socio-legislative frame o the rights of non-nationals and is 

it sufficient and adequate? 

• How effective is South Africa's resp ia and related discrimination in the 

country? 

• Are there alternative waJJ; . • iiP~~am~ ~1UJqlc-tfi0phobia in South 

Africa? Together in Excellence 

In relation to the nature and extent of xenophobia in South Africa, the participants had different 

views. For example, Victoria Maloka306 is of the view that there are two types of xenophobia in 

South Africa: 

306 

There are two types of xenophobia in my opinion, there is one that is explicit, and 
that one is demonstrated by the attacks that we see on a regular basis against the 
Somalis and a lot of other people. There is also a subtle one which finds 
interpretation in how the police treat non-nationals. They don't look at you and 
say "foreigner get out of here" but they relate in a different way to how they 
would relate to me as a South African. It is also in how you get served in a 
restaurant or Home Affairs. The other way is in how we treat non-nationals in the 
work place, the same way in which we're dealing with racism in the work place. 

Interview with Malokaop cit. 
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However, according to Tamlin Monson307 and Kgamadi Kometsi, 308 the nature and extent of 

xenophobia is difficult to state. Nevertheless, they both agree that violent xenophobic expression 

seems to take place in poorer communities. Moreover, they say that in "affluent spaces" many 

non-nationals are found to be working there and they seem to be comfortable, although the 

presence of non-nationals seems to attract negative responses in poorer areas. In answering the 

same question, Jody Kollapen had this to say: 

It's very hard to quantify, in a sense, because I don't think there has been any 
scientific studies with regard to the nature and extent of xenophobia. We largely 
use anecdotic evidence so the xeno o wo years ago is the basis to 
suggest that xenophobia is a seriou pF:nn1'tmf'r.".m11:v, ourse, that could be correct 
because that was serious. But one d e e ample, to what extent is the 
problem in industry, in corporation , rk'0isHtmtmilr~iai gher learning. We seem to 
focus on its crude manifestation h I saulted. But the anecdotic 
evidence would suggest that it's n -e ond... It's a problem in 
universities; it's a problem in corpora: ·ons, in gov ents. The kind of distrust, 
suspicion, hostility towards foreigners, • nk there may be a need to 
understand it better. Th te, s ...... oJ •• ..,.. ~"''""" e, in more than 
simply an anecdotic way. -Y 

Together in Excellence 

It is very interesting to note the differences in the responses of these participants. However, in 

relation to why xenophobia is expressed in violent ways all participants agreed that violence has 

been part of South Africa's post-apartheid hence post-violence struggles and expectations.309 

More so, Maloka had this to say: 

307 

308 

309 

Tamlin Monson is a Senior Researcher on Xenophobic Attacks of2008 at SAHRC. An interview with her 
was conducted on 25 January 2010, SAHRC Head Office, Park Town, Johannesburg. 
Kgamadi Kometsi is the National Coordinator for Racism and Non-Discrimination at SAHRC. The 
interviews with Kometsi and Monson were done simultaneously hence at times they gave combined 
responses. 
"There is this painful and unfortunate notion in South Africa that the government has to do things for us. 
The government has to build me a house, the government has to give me a job; such that when I don't 
have, I look at those who have with envy and ultimately hatred to the point where I actually take up arms 
against them. The xenophobic tendencies come when I come with a mindset that I can move from my 
village, I can go into town, look for a job and ifl don't find it, somewhere someone has to give me a job. 
What you don't understand is that, before you get a job, there are lots of other things that should have 
happened." 
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One of the issues that have been heightened to me, or that stands up for me as to 
why xenophobia is so rife in South Africa is the whole notion that as a country, as 
a post- Apartheid, somehow post violence country, we have not as yet come full 
circle in understanding, in living, in enjoying our freedom before other people 
come to join us. 

However, Jody Kollapen310 added that a community as vulnerable as non-nationals is seen as 

easy prey, so one would attack them because they would not resist. They are vulnerable, they are 

weak, and have no political powers or influence in the society. Kollapen further argued that 

"South Africans have always used violence to resolve their problems; political, tribal, historical, 

personal and the whole husband and wife as become more of trademark, it's 

almost like in the DNA, so in a sense i ------------ o t an extension of that violence." 
According to Kollapen, it is not as if the 1 eserved for non-nationals. "South 

Africans are violent towards each other, so1w~~~~~~p,,ell phone, and they use violence to 

steal it; even though violence is not necess _____ has become part of the way in which 

we operate". Kometsi also agre i~rdiW~ cJrt' fg violent society, mainly 
because of our history, the way we ft M- l7P_ - ~·mhe~ere is therefore that legacy." 

Kometsi further attributed the violence to the nature of inequalities in South Africa's socio-

economic spectrum, stating that "there seems to be too huge a gap." Monson further added that 

there are problems related to the kind of policing in poor areas, sometimes because of 

infrastructural problems. Whenever a violent incident occurs; it is difficult to contain it in these 

informal settlements. 

Another important question which this study sought to answer was whether people have a firm 

understanding of what xenophobia is as a social phenomenon. The replies to that question varied. 

Maloka acknowledged that it was a hatred of non-nationals and was also largely related to 

perceptions. Moreover, according to Maloka, people do not yet have a firm understanding of 

xenophobia. Kollapen replied as follows: 

310 Jody Kollapenl is the Ex Chairperson of the South African Human Rights Commission. An interview was 
conducted with this participant on 27 January 2010, at The University of Pretoria. 
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No, but I think people have different understandings. For example, someone 
would say "I don't think we should have so many foreigners in our country and I 
don't think I'm xenophobic either." Because they argue that that's not being 
xenophobic, that is simply being patriotic and believing that South Africa 
belongs, in the first place, to those who are South African. So even in a self-
understanding of xenophobia there are different concepts of it. So one person 
would say "I don't like foreigners, because they are dishonest, bring crime and 
disease" and they would say "I don't have a basis for saying that but I believe it". 
So there are different understandings as well of that, and therefore I think it's also 
wrong to label South Africans as people often do, because people often hold 
beliefs that they think are not xenophobic. They think that if you say "we need to 
have a proper immigration policy, we need to enforce migration laws, then that 
doesn't mean I'm xenophobic, but someone else can say that's being xenophobic. 

Monson also added that a lot of people que tie: 

are really xenophobic attacks. "Through th 

instrumental in a certain way," she said. 

violence is based on hatred; the seem 

otivations on attacks on foreigners 

e, others feel it's a crime, that it's 

ften don't like the idea that the 

' • t a crime and based on the 
desire to obtain something. An ~h1::iU,~~,,.~~;:,,-1,11;1 

understanding of what xenophobia entTiooether in Excellence 

A crucial question that this study sought to answer was whether South Africa's legislative 

framework regarding the rights of non-nationals is adequate. Again, there were diverse responses 

to that question. Maloka stated that on paper the legislative framework is good. "Our 

Constitution is one of the best in the world, it is just the interpretation and the realization of what 

is on those papers that are problematic", she said. Maloka also proposed that the whole 

immigration legal dispensation be revisited. A need therefore exists that requires "designing laws 

that are applicable to the African context, that respond to the African challenge; and that way we 

will be able to appreciate the Zimbabwean who has to come here, we would be able to appreciate 

the Congolese who is in the country," she said. Kometsi added to this in his response: 

There is that tension between universal human rights and constitutional rights. In 
terms of legislative framework, it seems to be better than other countries, if we 
can legitimize the fact that the state can exclude some other people. On paper 
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-- - -· - - • ·-·· • ·- --- ----------------------

South Africa appears to be more progressive than it is in practice, for example, a 
piece of legislation like the Equality Act does prohibit discrimination on the basis 
of nationality. One can look at the Bill of Rights in the Constitution. One would 
also consider international human rights instruments such as the Universal 
Declaration of Human Rights. There are a number of other international 
instruments such as the Durban Declaration and Programme of Action which 
focus specifically on the needs of non-nationals when they are in a given country. 
There is also the National Action Plan which also addresses the problem of 
xenophobia, so we've got the framework that is comprehensive, that is also 
complemented by international instruments and Conventions which South Africa 
is party to. 

The above responses truly reflect the nee 

The in-depth interviews produced a variet 

chapter. However, the comprehensive resul s 

a to put its legislation into practice. 

ome could not be included in this 

Jt~~Jl, ~1-1,,,.,, are attached to this dissertation as 

Annexure 1. 

University of Fort Hare 
Notably, South Africa is still dealing • • • Jt.:V=tt'7't.'...,.,,t~MPreover, apartheid was such a 

successful ideology that more than a decade after it has been dismantled; much still needs to be 

done to shift the dynamics. At the moment there is a lot of the artificial cosmetic kind of dealing 

with racism which gets exposed as soon as there is a conflictual moment. One may say that 

South Africa is a vulnerable society, not being able to handle, even if it is not real but perceived, 

difference. This is stated mainly because some people who become victims of xenophobia are 

South Africans themselves. Hence, it is not just a matter of being a non-national but perceptions 

of being a non-national; maybe because one is dark skinned or maybe because one dresses in a 

particular way. Nonetheless, there is need to understand South Africa's role in the global 

renaissance. There is a need to see others, not as threats, but as a source of enrichment. 

4. 7 Conclusion 

The next chapter deals, comprehensively, with the legislative framework. It therefore explores 

the international legislative framework as the primary reference point. Chapter 4 also explores 

South Africa's national legislative framework. The goal is to reveal strengths and expose gaps, 
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where applicable. It would be an injustice not to recognise South Africa's efforts (regardless of 

their inadequacy) to deal with problems of non-nationals. Through the legislative framework one 

also gets to understand reasons why xenophobia would be so rife in South Africa. As a complex 

socio-economic-legal phenomenon, xenophobia needs to be addressed from all angles if valuable 

solutions are to be realized. 

University of Fort Hare 
Together in Excellence 

102 



 

 

CHAPTERS 

THE LEGISLATIVE FRAMEWORK 

5.1 INTRODUCTION 

Chapter 4 provided a descriptive analysis of xenophobia in post Apartheid South Africa. It began 

with a discussion of the definitional issues. This discussion was helped to clarify the context in 

which various terms are utilized in the text. Furthermore, Chapter 4 tracked migration and 

population movement in Southern 

xenophobia in South Africa before 

e emergence and expression of 

present day. The chapter also 

followed the patterns of xenophobia up to J e an effort to identify shifts and 

complexities as possible indicators for intetx!l~~~.El~~~>S quences of xenophobia were also 

explored, through the use of examples of <lisp cl hardship. The chapter concluded by 

analyzing the responses given bffii' • 

Together in Excellence 

The present chapter is divided into two components; it covers the rights of non-citizens as 

stipulated in international law and the expression of those rights in accordance to South African 

law. Again, the principal objective of this chapter is to highlight international standards 

protecting the rights of non-citizens as observed in the following quotation: 

Considering that the Charter of the United Nations is based on the principle of 
the dignity and equality inherent in all human beings, and that all Member states 
have pledged themselves to take joint and separate action, in cooperation with the 
Organization, for the achievement of one of the purposes of the United Nations 
which is to promote and encourage universal respect for and observance of human 
rights and fundamental freedoms for all, without distinction as to race, sex, 
language or religion ... considering that the Universal Declaration of Human 
Rights proclaims that all human beings are born free and equal in dignity and 
rights and that everyone is entitled to all the rights and freedoms set out therein, 

103 



 

 

without any distinction of any kind, in particular as to race, colour or national 
origin(emphasis mine).311 

Consequently, various authorities are reviewed in the first part of this chapter so as to gain a 

critical understanding of the xenophobia phenomenon thereby ensuring that the analysis is 

comprehensive, critical and contextualized. The second part deals with jurisprudence from an 

international, regional and national perspective. More so, an analysis of judicial decisions has 

been done in order to gain a critical understanding of how xenophobic attitudes influence the 

application of legal principles. 

• South Africa's responsibilities towar 

• The international legal framework on the :n°1Y-1-c.s--tn 

• The general principle of ......... ... -·.,...ti 

• Rights of specific non-citizens i t~{j~I§iitfb~frica 

• The South African legislative framework on non-nationals 

5.2 South Africa's responsibilities towards non-nationals 

South Africa is obliged to put in place effective legislation to fight against xenophobia, racism 

and all forms of discrimination against non-nationals as well as effective remedies to obtain 

compensation for violations of such legislation. Merely mentioning the general principle of non-

discrimination in a constitution is not a sufficient response to the equality requirements of the 

human rights law.312 

311 

312 

See International Convention on the Elimination of All Forms of Racial Discrimination, Adopted by the 
General Assembly of the United Nations, resolution 2106 (XX) 21 December 1965, entry into force: 4 
January 1969. For a comprehensive view of this instrument see Melander G and Alfredson G ' The Rao! 
Wallenberg Compilation of Human Rights Instruments 1997 255 :MartinusNijhoff Publishers, London. 
See Committee on the elimination of Racial Discrimination, concluding observations on the 9th

, lOth,1 l th 

and 12thPeriodic reports of Qatar (N57/18, paragraph. 191). 
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·-· .. . . - --------,-------------------, 

Professor W_eissbrodt D, the special Rappoteur on the rights of non-citizens, stated in his 

report313 that all persons should, by virtue of their essential humanity, enjoy all human rights. 

Exceptional distinctions, for example between citizens and non-citizens, can be made only if 

they serve a legitimate State objective and are proportional to the achievement of that 

objective.314Weissbrodt further stated that while in some countries there may be legal guarantees 

of equal treatment and recognition of the importance of non-citizens in achieving economic 

prosperity; non-citizens face hostile social and practical realities. Non-citizens experience 

xenophobia, racism and sexism; language barriers and unfamiliar customs; lack of political 

representation; difficulty realizing their e -~~-'j~~/ '-'·-'--'id cultural rights - particularly the 

right to work, the right to education and 

documents; and lack of means to challenge • 

them remedied. According to Weissbrodt s 

indefinite detention. They may have been traum 

care; difficulty obtaining identity 

uman rights effectively or to have 

are subject to arbitrary and often 

experiences of persecution or abuse in 

their countries of origin, but a 

frequently overcrowded, unhygienic 

in prisons, which are 

Weissbrodt' s report reveals 

that xenophobia and other related intolerances are widespread throughout the world and urgent 

measures have to be employed to curb them. In line with the discussion above, the following 

analysis deals with the international and national legal instruments protecting the rights of 

various non-nationals. 

313 

314 

See Office of the United Nations High.Commissioner For Human Rights The Rights of Non-citizens 2006, 
United Nations, New York and Geneva. This publication was prepared by the Special Rapporteur on the 
rights ofnon-citizens, Professor David Weissbrodt, w_ho submitted his final report to the Sub-Commission 
on the Promotion and Protection of Human Rights in August 2003(E/CN.4/Sub.2/2003/23 and Add.1-3). 
See general recommendation XIV ( 1993) of the Committee on the Elimination of Racial Discrimination 
on Article 1, paragraph 1, of the Convention: "the Committee observes that a differentiation of treatment 
will not constitute discrimination if the criteria for such differentiation, judged against the objectives and 
purposes of the Convention, are legitimate or fall within the scope of Article 1, paragraph 4 (relating to · 
special measures), of the Convention. In considering the criteria that may have been employed, the 
Committee will acknowledge that particular actions may have varied purposes. In seeking to determine 
whether an action has an effect contrary to the Convention, it will look to see whether that action has an 
unjustifiable disparate impact upon any group distinguished by race, colour, descent, or national or ethnic 
origin." In its general comment No, 18 (1989) on discrimination, the Human Rights Committee similarly 
observed that differences in treatment may be permissible under the Covenant "if the criteria for such 
differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under 
the Covenant. See also Fitzpatrick J, "The human rights of migrants", Conference on International Legal 
Norms and Migration (Geneva, 23-25 May 2002. See , e.g. European Court of Human Rights, Berrehab v. 
the Netherlands, No. 10730/84,judgment of21 June 1988). 
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5.3 International human rights norms and responsibility over foreign nationals 

Human rights norms serve as the ultimate standard in determining the obligations of a state for 

protecting non-nationals in its territory. This proposition is bolstered by an observation that 

principal universal and regional international human rights instruments protect the rights and 

freedoms of aliens as well as nationals.315 These instruments include the global (UN), and 

regional human rights systems (the European, Inter-American and the African human rights 

systems). 

Having traced the development of the key 

nationals, it is proper to analyse how So 

constitutional framework. The analysis bel 

any existing obligations of South Africa rega 

a on responsibility over foreign 

the puzzle as informed by its 

a for an informed assessment of 

atment of foreign nationals in the 

context of the xenophobic viole rfi_@~ • fib B1ft:P • ~t that the reason why 

non-nationals find themselves in the t • mte~~e state of nationality is not 

relevant to the discussion. 

Therefore, even though refugee law is the proper legal category to deal with the protection of 

certain categories of migrants, the influence of the human rights movement is difficult to 

ignore. Again, if international human rights norms could shake the well established 

:foundations of the law on diplomatic protection, there 1s no reason precluding the same norms 

from informing the way international refugee law is applied, especially amidst allegations that 

international refugee law remains one of the most least developed areas of international law. 

On this strength, it is important to analyze South Africa's legal obligations for the protection 

of migrant foreign nationals who fell victim to xenophobic violence in line with the 

international human rights standards as prescribed under the global (United Nations), regional 

(African Union), sub-regional (SADC) and national human rights and refugee law 

315 Cholewinski 47. 
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frameworks. The following analysis deals with the international principle of equality for non-

nationals. 

5.3.1 The general principle of equality for non-nationals 

International human rights law is founded on the premise that all persons, by virtue of their 

essential humanity, should enjoy all human rights without discrimination.316 Any approach· to 

combating xenophobia against non-nationals in South Africa should therefore take into account: 

316 

a) The interest of the State in specific 

security, other economic rights); 

b) The resident different non-national 
residents, migrant workers, asylum-s~~~!!~~~ 

workers), and 

ship to that State ( e.g., permanent 

residents, tourists, undocumented 

c) Whether the State's inte rck>li 1 i-sn-1~ .,EJ~&een nationals and non-

nationals or non-citizens (e.gf:Cl~cqpfb~ftinJtlRJtU.<gn~ltelopment) is legitimate and 

proportionate. 

The Universal Declaration of Human Rights recognizes this principle in its Article 2( I): "everyone is · 
entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as 
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or 
other status". This provision applies to "everyone" and thus includes non-citizens. The use of the words 
"such as" indicates that this is not exhaustive . and makes it clear that the operative phrase is: "without 
distinction of any kind". Although this list omits nationality, according to Professor Lillich, "this omission 
is not fatal ... because the list clearly is intended to be illustrative and not comprehensive." He also noted 
that "nationality would appear to fall into the category of "distinction of any kind." Lillich R.B, The Human 
Rights of Aliens in Contempora,y International Lawl984 43 Manchester University Press. Similar-non-
discrimination principles with respect to non-citizens can be found in the Charter of the United Nations; 
the International Covenant in Economic, Social and Cultural Rights, the International Covenant on Civil 
and Political Rights; the Convention on the Rights of the Child; the International Convention on the 
Protection of the Rights of all Migrant Workers and Members of Their Families; the African Charter on 
Human and People's Rights; the American Convention on Human Rights; the (European)Convention for 
the Protection of Human Rights and Fundamental Freedoms; the (European) Framework Convention for 
the Protection of National Minorities; and many other instruments as well as authoritative interpretations of 
those instruments. 
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5.3.2 International Covenant on Civil and Political Rights 

The international Covenant on Civil and Political Rights provides an example of the general 

principle of equality that underlies international human rights law as it relates to non-nationals, 

and the narrow nature of exceptions to that principle. According to its Article 2(1 ), each State 

party: 

Undertakes to respect and to ensure to all individuals within its territory and 
subject to its jurisdiction the rights recognized in the present Covenant, without 
distinction of any kind, such as rac c 1 age, religion, political or 
other opinion, national or social ori • \.n¾i,A~~.v h or other status. 

Furthermore, Article 26 states that: 

All persons are equal be ·~'.Wl:lfiral!!l:ffl~ ~G1~w-lth1(1)Ut iscrimination to 
the equal protection o 11 prohibit any 
discrimination and guarante ~ive protection against 
discrimination on any ground such as race, colour. .. national or social origin ... 
or other status. 

The Human Rights Committee has explained that: 

the rights set forth in the Covenant apply to everyone, irrespective of reciprocity, 
and irrespective of his or her nationality or statelessness. Thus, the general rule is 
that each one of the rights of the Covenant must be guaranteed without 
discrimination between citizens and aliens. "317 

Furthermore, the Human Rights Committee has observed that the rights of non-nationals may be 

qualified only by such limitations as may be lawfully imposed under the International Covenant 

on Civil and political rights. Specifically, the Covenant permits States to draw distinctions 

317 See general comment No. 15 (1986) of the Human Rights Committee on the position of aliens under the 
Covenant. 

108 



 

 

between citizens with respect to two categories of rights: political rights explicitly guaranteed to 

citizens and freedom of movement. With regard to political rights, Article 25 establishes that 

"every citizen" shall have the right to participate in public affairs, to vote and hold office, and to 

have access to public service. 

Regarding freedom of movement, Article 12 (1) grants "the right to liberty of movement and 

freedom to choose (one' s) residence" only to persons who are "lawfully within the territory of a 

state" - that is, apparently permitting restrictions on undocumented migrants. 

The above provisions of international law r~;,a..i,--i::u.c:n---i~.1.u.JJ Africa has a duty to protect non-

nationals from xenophobic attitudes and b r general recommendation XXX on 

discrimination against non-citizens adopted • ee on the futemational Convention 

on the Elimination of All forms of R~cial Disfrimmat10n in Au~-;1 2004 forbids returning non-

citizens to a country or territoryQ - tYt Q f~ l~ ~t't\o serious human rights 

abuses (this principle tenned 'non-rffof/.1~'fn.~f/if, illilfr~fl!fe!~\fewith at a later stage of this 

analysis). fu line with this thought, one may argue against the stance taken by South Africa to 

deport undocumented migrants to African nations like Sudan, Nigeria, Ethiopia, Zimbabwe and 

the Democratic Republic of Congo where there are wars and human rights violations. The 

general recommendation XXX also states that immigration policies and any . measures taken in 

the struggle against terrorism must not discriminate, in purpose or effect, on grounds of race, 

colour, descent, or national or ethnic origin. This is indeed contrary to the distinction made by 

South Africa between African non-citizens and other non-citizens. Such a distinction amounts to 

xenophobia and racial discrimination. 

The Committee on the Elimination of Racial Discrimination has indicated that States may draw 

distinctions between citizens and non-nationals only if such distinctions do not have the effect of 

limiting the enjoyment by non-nationals of the rights enshrined in other instruments. For 

example, in A (FC) v Secretary of State for Home Department, nine terrorism suspects 
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successfully challenged their detention, alleging that the United Kingdom of Great Britain and 

Northern Ireland had violated Article 5 (the right to liberty and security) of the European 

Convention on Human Rights.318 Moreover, differential treatment based on citizenship or 

immigration status will constitute forbidden discrimination if the criteria for . such differentiation 

are inconsistent with the objectives and purposes of the International Convention on the 

Elimination of All Forms of Racial Discrimination; are not proportional to the achievement of 

those objectives and purposes; or do not fall within the scope of Article 1(4) of the Convention, 

which relates to special measures.319 For example, a Tunisian permanent resident married to a 

Danish citizen was denied · a loan by a Danish bank because he was not a Danish citizen. The 

Committee noted that the Tunisian was de o he sole ground of his non-Danish 

nationality and was told that the nationality e. otivated by the need to ensure that 

the loan was repaid. In the opinion of th ever, nationality is not the most 

appropriate requisite when investigating a PU.!!::::!!~~~ apacity to reimburse a loan. The 
applicant's permanent residence or the place loyment, property or family ties are 

to be found may be more relev~ in. this context. A_i£v:j,zen m!).move abroad or have all his 
. .un1ve s or ~ort are . property m another country and tlius~vafe .Ji~ttenmts to,1en orce a claim of repayinent."320 

1ogetnerzn.flxceLence 
Accordingly, the Committee found that the Tunisian had suffered discrimination. 

5.3.3 International Covenant on Economic, Social and Cultural Rights 

Like Article 2 (1) of the International Covenant on Civil and Political Rights, Article 2 (2) of the 

International Covenant on Economic, Social and Cultural Rights declares that States' parties 

guarantee the rights enunciated in the Covenant "without discrimination of any kind as to race, 

colour. .. national or social origin . .. or other status." Article 2(3), however, creates an exception 

to this rule of equality for developing countries: "Developing countries, with due regard to 

318 

319 

320 

A. (FC) v Secreta,y of State for the Home Department 2004UKHL 56, (2005) 2 W.L.R. 87. The House of 
Lords also found that indefinite detention constituted a disproportionate derogation under Article 15 from 
the right to liberty and security of persons in Article 5 of the European Convention on Human Rights. 
According to Article 1 (4), special measures are "taken for the sole purpose of securing adequate 
advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary 
in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental 
freedoms ... " See also general comment No. 18 of the Human Rights Committee, para. 13. 
See Decision on communication No. 10/1997, Ziad Ben Ahmed Habassi v Denmark, 17 March 1999 
(N54/18,annex III). 
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human rights and their national economy, may determine to what extent they would guarantee 

the economic rights recognized in the present Covenant to non-nationals." As an exception to the 

rule of equality, Article 2(3) must be narrowly construed, may be relied upon only by developing 

countries and only with respect to economic rights. The distinction made between citizens and 

non-citizens in employment matters in South Africa is justified on the above grounds. 

5.4 The expression of the· rights of non-nationals in Regional Bodies 

Regional human rights law is largely cons 

standards, but reveals numerous important 

exceptions to the general principle of equa ·t 

of Human Rights and Fundamental Freed 

r tections provided by international 

ose standards as well as particular 

o the Convention for the Protection 

onvention on Human Rights), for 

example, reiterates the global principle of e right t liberty and security of person, but 

elaborates upon that standard by viding tha tQ9 OM 11~ dved of his liberty" except in n1vers1.L.,. 01 OrL are 
specified cases and only "in accordyl/fge't'H~r ~~r • 8/J elffecribed by law." The list of 
exceptions to the right to liberty in Article 5(1) is exhaustive and only a narrow interpretation of 

those exceptions is consistent with the aim of Article 5, namely to protect the individual from 

arbitrary detention. 321 

The European Court of Human Rights has found a distinction between European "citizens" and 

individuals of non-European nationality with regard to deportation permissible. In C v Belgium, a 

321 Conka v Belgium, No. 51564/99European Court of Human Rights, judgment of 5 May 2002. Article 5 of 
the European Convention on Human Rights provides: "No one shall be deprived of his liberty save in the 
following cases and in accordance with a procedure prescribed by law: a. the lawful detention of a person 
after conviction by a competent court; b. the lawful arrest or detention of a person for non-compliance with 
the lawful order of a court or in order to secure the fulfillment of any obligation prescribed by law; c. the 
lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal 
authority on reasonable suspicion of having committed an offence or when it is reasonably considered 
necessary to prevent his committing an offence or fleeing after having done so; d. the detention of a minor 
by lawful order for the (sole) purpose of educational supervision or his lawful detention for the purpose of 
bringing him before the competent legal authority; e. the lawful detention of persons for the·prevention of 
the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; f. 
the lawful arrest or detention of a person to prevent his effecting an authorized entry into the country or of 
a person against whom action is being taken with a view to deportation or extradition." 
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Moroccan citizen who had lived in Belgium for 3 7 years was ordered to be deported owing to 

convictions for criminal damage, possession of drugs and conspiracy. He claimed discrimination 

on the grounds of race and nationality in violation of Article 14 of the European Convention 

because· "his deportation amounted to less favourable treatment than was accorded to criminals 

who, as nationals of a member State of the European Union, were protected against such a 

measure in Belgium." The Court found no violation of Article 14 of the European Convention 

because such preferential treatment was 'based on an objective and reasonable justification, 

given that the member States of the European Union form a special legal order, which has ... 

established its own citizenship."322 

Adopting an approach similar to that of m ~~1lfc}Qt::mi,,4(0 rt of Human Rights, 323 the Inter-

American Court of Human Rights found a proposed amendment to the 

naturalization rules for nationals of the othe can countries, Spaniards and Ibero-

Americans, because they "share mu~h close. histoncat, cultural and spiritual bonds with the 

people of Costa Rica" and will J; tYe~r~t~cJqtre· 9I!1l!~t'tiated within the national 
Toaetlier in Exceftence 

community." The Court explained that "no d1scrimmation exists if the difference in treatment has 

a legitimate purpose and if it does not lead to situations which are contrary to justice, to reason or 

to the nature of things:"324 It can thus be concluded that the differentiation between citizens and 

non-citizens does not all amount to xenophobia, what is important is the intention behind such 

differentiation. 

5. 4.1 The African Regional Human Rights System 

While the term 'human rights' is of relative recent currency on the continent, people have been 

struggling for freedom, dignity, equality and social justice for centuries. 325 In Africa, as is the 

case everywhere, that which is now called human rights finds its foundations in the struggle to 

322 

323 

324 

325 

European Court of Human Rights, C v Belgium, No. 21794/93,judgment o f7 August 1996, paras. 37-38. 
European Court of Human Rights, Case "relating to certain aspects of the laws on the use of languages in 
education in Belgium" (Belgium Linguistic Case), No. 1474/62 ;judgment of23 July. 
Inter-American Court of Human Rights, Advisory Opinion OC-4/84 on the proposed amendments to the 
naturalization provision on the Constitution of Costa Rica, 19 January 1984. 
See Heyns C and StefinzynK 'Human Rights, Peace and Justice In Aji-ica; A Reader' 2006 195; Pretoria 
University Press. 
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assert these core values of human existence. Today, the term human rights is used widely in the 

African context. Moreover, the written constitutions of every country in Africa recognize the 

concept; the inter-governmental organization of African States, the African Union, regards the 

realization of human rights as one of its objectives and principles; and the record of ratification 

of the human rights treaties of the United Nations by African countries is on par with practices 

around the world. There is wide acceptance that the security and development of Africa - as in 

the world at large - will have to be based on human rights. 

Not surprisingly, given the history of expl'-'i .LJ,•.4u~,u,, ,.,+- , .L •• · ~~./ he struggle roots of the concept of 

human rights are clearly visible in the hu.L+ .. ,~ , ~E,.L.L cl'1sl..q!iJ.JJ.¢nts of the continent. 326 Again, the 

African Charter on Human and People' W!-lWSylrei~ets in many ways a reaction to the 

continental experience of slavery and colo i~~~~ffi')~ by recognizing a people's right to 

self-determination. The excesses of some ------ leaders are reflected in the fact that 

a significant number of African Con~titutions. explic1J~eco,flize a direct right, located in the 

people, to protect constitutional QP!YSJ~Ys. Q~,qf J-e~'l~Afough political struggle, 
Together in Excellence 

should they be violated. The Constitutive Act of the African Union uniquely provides for a right 

of humanitarian intervention in member states by the Union, in cases of grave human rights 

violations. 

As is well known, the struggle for human rights on the African continent · is far from over or 

complete. The continent is plagued by widespread violations of human rights, often on a massive 

scale. Furthermore, the process to establish effective institutional structures, that will help to 

consolidate and protect the hard earned gains of the freedom struggles of the past, has become a 

struggle in its own right. No doubt, the most important task in this regard is to establish legal 

systems on the national level that protect human rights. At the same time, regional and global 

attempts to change the human rights practices of the continent, and to cr~ate safety nets for those 

cases not effectively dealt with on the national level, are assuming increased importance. 

326 Heyns 195 ibid. 
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5.4.2 African Human Rights Instruments 

The central document of the African regional human rights system, the African Charter on 

Human and People's Rights (African Charter), was opened for signature in 1981 and entered into 

on force in 1986. It has been ratified by all 53 member states of the OAU/AU. The sole 

supervisory body of the African Charter currently in existence is the African Commission on 

Human and People's Rights (African Commission). The African Commission was constituted 

and met for the first time in 1987. Further, the Commission has adopted its own Rules of 

Procedure (amended in 1995). 

Protocol) was adopted in 1998 a)1QL1&11ce,:~,.~1~;;~ 

been supplemented by the Protocol to·11 rn.v-d-1ttrnY.l 

. he African Charter has 

Rights of Women in Africa, adopted in 2003, which entered into force in November 2005. 

In addition to these instruments the African regional human rights system is comprised of the 

OAU Convention Governing the Specific Aspects of Refugee Problems in Africa of 1969 which 

entered into force in 197 4 and the African Charter on the Rights and Welfare of the Child 

(African Children's Charter) of 1990, which came into force in 1999. The relatively unknown 

Cultural Charter for Africa of 1976 came into force in 1990. Another treaty with relevance for 

human rights is the Convention on Preventing and Combating Corruption adopted in 2003. This 

convention has -not yet entered into force. Moreover, the Convention for the Elimination of 

Mercenarism in Africa was adopted in 1977 and entered into force in 1985. The OAU 

Convention on the Prevention and Combating of Terrorism of 1999 entered into force in 2002. 
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A unique feature of the African Charter is the inclusion of socio-economic rights in. a regional 

human rights treaty, alongside civil and political rights. 327 The inclusion of socio-economic 

rights in the Charter is significant, in that it emphasizes the indivisibility of human rights and the 

importance of developmental issues, which are obviously important matters in the Africa 

context. At the same time, the fact that only a modest number of socio-economic rights are 

explicitly included in the Charter should be noted. The Charter only recognizes 'a right to work 

under equitable and satisfactory conditions' 328
, a right to health329

, and a right to education330
. 

However, some prominent socio-economic rights are not mentioned by name, such as the right to 

food, water, social security and housing. Moreover, the socio-economic rights in the Charter 

have received scant attention from the Afri,,._,.,...-,.....,..,.,.,,,.....,,,,......,· = ·,..,....,.,_, -i..ut in one case the Commission has 

dealt extensively with the issue and has, • t some internationally recognized 

socio-economic rights which are not expli the Charter should be regarded as 

b~ing implicitly included. For example, in e decision dealt with the destruction 

of part of Ogoniland by Shell, acting in c th the government of Nigeria. The 

Commission held that the presence o( an impljcit rightto 'housili- ,or shelter' in the Charter has 

to be deduced from the expliciR"m¥~~h1fe~9{frg{jy1-a½iff-t~ily life in the Charter. 
Toaether m nxcellence 

Similarly, a right to food has to be read into the right to dignity and other rights. It was accepted, 

without argument or reasoning, that the Ogonis constituted a 'people'. 

The approach, of the Commission, to filling in the gaps in the Charter as was done in the Serac 

case could be seen as a creative and bold move on the part of the Commission, but it could also 

be argued that too wide a divergence between the Commission's interpretation of the Charter and 

the Charter itself could compromise legal certainty. 

5.5 

327 

328 

329 

330 

Rights of groups facing xenophobia in South Africa 

Heyns 100 op cit. 
Article 15. 
Article 16. 
Article 17. 

115 



 

 

Different categories of undocumented non-citizens, such as stateless persons, refugees and 

asylum-seekers, undocumented economic migrants, women being trafficked into prostitution, 

and children, must each be dealt with in a manner appropriate to their particular situation331
. The 

discussion below will focus on those groups which are considered vulnerable to xenophobia in 

South Africa. 

5.5.1 Refugees and asylum seekers 

Five United Nations instruments form the 

human rights law:332the 1951 Geneva Conv 

referred to as the 1951 Convention) and its 1 
Commissioner for Refugees; the Declarat 1 

Procedures and Criteria for Determining Refu 

I the rights of refugees in international 

the Status of Refugees (hereinafter 

Statute of the Office of the High 

Asylum; and the Handbook on 

icle lA (2) of the 1951 Convention 

defines a 'refugee' as any personeffliversity of Fort Hare 

Together in Excellence 

331 

332 

333 

As a result·of events occurring before January 1, 1951 and owing to well founded 
fear333 of being persecuted for reasons of race, religion, nationality, membership 
of a particular social group or political opinion, is outside the country of his 
nationality and is unable or, owing to such fear, is unwilling to avail himself of 
the protection of that country; or who, not having a nationality and being outside 

European Commission against Racism and Intolerance, second report on Croatia (CRI (2001) 34. 
Steinhart, R. G, "The United Nations and refugees: 1945-1988;' Human Rights, the United Nations and 
Amnesty International (New York, Amnesty International, 1988). 
It has been argued that the question of whether fear of persecution is well-founded must be appreciated 
in the light of the circumstances of each case. Again, it is for the asylum seeker to submit the evidence 
needed to assess the veracity of the facts and the circumstances put forward. It should be understood 
that once the credibility of the asylum-seeker's statements has been sufficiently established, it will not be 
necessary to seek detailed confinnation of the facts put forward and the asylum seeker should, unless there 
are good reasons, be given the benefit of the doubt. The fact that an individual has already been subject to 
persecution or to direct threats of persecution is a serious indication of the risk of persecution, unless a 
radical change of conditions has taken place since then in his country of origin or in his relation with his 
country of origin. Furthermore, the fact that an individual, prior to his departure from his country of origin, 
was not subject to persecution or indirectly threatened with persecution does not per se mean that he cannot 
in asylum proceedings claim a well-founded fear of persecution. See Wallace R 'International Human 

• Rights Text and Materials' 1997 314: Sweet & Maxwell, London. One may also argue that if Wallace's 
explanation of a 'well-founded' fear could be embraced, South Africa would award more protection to non-
nationals on the basis of refugee status. 
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the country of his former habitual residence as a result of such evenfs is unable or, 
owing to such fear, is unwilling to return to it. 

The definition of 'refugee' in Article 1 of the OAU Refugee Convention is broader than in the 

1951 Refugee Convention. In addition to 'well founded fear of being persecuted for reasons of 

race, religion, nationality, membership of a particular group or political opinion' the OAU 

Convention also stipulates that anyone who is compelled to leave his country because of 

'external aggression, occupation, foreign domination or events seriously disturbing public order' 

shall be considered a refugee. A critical analysis of this definition reveals that a great number of 

Africans residing in South Africa could be Tu ib 0 e e protection if the OAU Convention 

definition of 'refugee' could be employed b th Afric 

International standards pertaining to refugees ---------- seekers should be applied equally, 

regardless of the nationality of t~rs ro 11Tt ~r, conditions in refugee 
shelters and conditions of detention faffig1~ • s and asylum seekers should 

meet international standards.335 South Africa should therefore ensure that individuals caught in 

an illegal situation, such as asylum-seekers who are in the country unlawfully and whose claims 

are not considered valid by the authorities, are not treated as criminals. 336 

The 2003 report of the Special Rapporteur on the human rights of migrants focused particularly 

on the detention of migrants and the conditions of their detention. Concerns included the 

detention of asylum seekers; prolonged detention periods; the arbitrary nature of detention 

decisions; detention on the basis of unspecified allegations related to terrorism or national 

security; detention of trafficking victims; detention of migrant children; absence of legal 

assistance and judicial review procedures; detention with ordinary criminals; solitary 

334 

335 

336 

See Committee on the Elimination of Racial Discrimination, concluding observations on the 9th, 10th and 
11th periodic reports of the Sudan. 
See Committee on the Elimination of Racial Discrimination, concluding observations on the 14th , 15th

, 

16th
, and 17th periodic reports of Hungary (Af57/18), para. 380.) 

See( European Commission against Racism and Intolerance, Second report on Croatia (para. 31) and 
Second report on Belgium (paras. 11-15) on this principle. 
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confinement; methods of restraint threatening physical integrity; detention in unsuitable 

facilities; overcrowding and poor hygienic conditions; lack of medical care; lack of education for 

young detainees; and other problems. 

5.5.2 Refugees 

The 1951 Convention relating to the Status of Refugees and its 1967 Protocol provide that 

refugees should be entitled to treatment at least as favourable as that accorded to citizens with 

respect to: religion337; protection of • 

assistance339; rationing measures340
; elem 

labour legislation and social security343
; s 

Protocol also require that States parties ace 

38 ; access to courts and legal 

; public relief and assistance342
; 

c arges. 344 The Convention and its 

atment no less favourable than that 

accorded to non-citizens generally with resp t to exem tion from legislative reciprocity345 
; 

acquisition of property346
; non-~tical and no.I].,;~rof]b- kin ciations and trade unions347

; -un1vers1Ly~ pr or are 
wage-earning employment348

; self Tcfg~~9-ti4,i .EP'5f!l.feWB£essions350
; housing351

; post-
elementary education352; and freedom of movement353 . Employment, housing and social . 

assistance should not be denied to recognized refugees, especially on grounds of their 

ethnicity. 354 

337 

338 

339 

340 

341 

342 

343 

344 

345 

346 

347 

348 

349 

350 

351 

352 

353 

354 

Article 4. 
Article 14. 
Articlel6. 
Article 20. 
Article 22 (1). 
Article 23. 
Article 24. 
Article 29. 
Article 7 ( 1 ). 
Article 13. 
Article 15. 
Article 17. 
Article 18. 
Article 19. 
Article 21. 
Article 22 (2). 
Article 26. 
See e.g., European Commission against Racism and Intolerance, Second Report on the Czech Republic 

(CRI (2000) 4, para. 14. 
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Moreover, States must ensure a more rigorous supervision of the application of measures aimed 

at facilitating the integration of refugees, particularly at the local level.355 Some states have made 

positive efforts to create a comprehensive integration plan for new arrivals and offer them tools 

they will need for success in the society of the State. 356 

5.5.2.1 The principle of non-refoulement 

Repatriation, whatever form it assumes, is 

accorded to asylum seekers and refugees; t 

the context of the legal protection 

st refoulement. Refoulement refers 

to the return or rejection of refuges or asyl ing illegal immigrants, back to the 

country of origin or any other country wit~~1 tlt::m1~~~tfe persistence of persecution in the 

territories where they are repatriated. The princ -refoulement was developed in order to 

curb the practice of returning • that returning them to 

persecution was contrary to the essenc 

As to the normative basis of non-refoulement, Article 3 of the OAU 1969 Convention and 

Article 32 of the UN 1951 Convention generally provide for the expulsion of refugees from host 

countries. Non-refoulement has been interpreted in many other international treaties with 

declarations being made by various bodies implying that the principle might have attained 

customary international law status.357 Soft law also abounds with sentiments.358 However, 

355 

356 

357 

358 

Ibid. 
See European Commission against Racism and Intolerance, Second report on Austria (paras. 16-.21). 
Art 3 of the UN Convention Against Torture, Art. 7 of the ICCPR wherein the UNHCR IN General 
Comment No. 31 interpreted the provision to include non-refoulement to cover torture, inhumane or 
degrading treatment. Art. 45 of the Geneva Convention Relative to the Protection of Persons in Time of 
War provides non-refoulement by prohibiting the sending of prisoners of war back to the countries or any 
other territory where they could be killed, tortured or treated inhumanely or degradingly. For commentaries 
on non-refoulement and customary international law status, see Hailbronner K, Non-Refoulement and 
Humanitarian Refugees: Customary International Law of Wishful Legal Thinking 1986 26 Virginia 
Journal of International Law 857. 
On Soft law on non-refoulement, see the UNHCR Executive Committee Conclusions available on 
www.unhcr.org. 
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Goodwin-Gill and Macadam observed that this proposition is easier said than proven. As to how 

the principle applies, some supported the view that it applies only at frontiers whilst others said it 

applied to those refugees already within the territory of a member state. The accepted view 

supported by state practice is that the principle applies both at borders or frontiers as well as 

within the territory of the receiving state.359 For this reason the OAU Convention and the 

American Convention have been commended for being elaborate on the scope of the application 

of the principle.36° Further to the scope of the application, the authors concluded thus: 

Equally irrelevant is the legal or migration status of the asylum seeker. It does not matter 
how the asylum seeker comes within the te ' • ri d ' tion of the state; what counts is 
what results from the actions of the state a once I r he does. If the asylum seeker is 
forcibly repatriated to a country in whic or she ha ell-founded fear of persecution 
or faces a substantial risk of torture, t I ment contrary to international 
law.361 

The accepted exceptions to the ~~£. ... .!:'.!!!-""'""-'"-1.'-t,.9' .1.~i,... - ... ... -al security in the sense 
iflolg<a~~ national security to the host that where a particular person or grou'{Qg 

state, . then they could be refouled. State practice has shown that states easily rely on national 

security hence jurisprudence has been developed to require states claiming national security to 

demonstrate two things: one, on reasonable grounds that a particular individual poses security 

concerns; and two, due to the seriousness of the consequences of refoulement, a high threshold 

for justifying an exception should be established. Due to . the fact that people who have been 

convicted of serious offences are generally regarded as stimulating national security concerns, in 

the Australian case of A v Minister of immigration and Multicultural Affairs, 362 it was held that 

the correct approach is to assess the likelihood of the danger the person poses as opposed to the 

gravity of his previous convictions. 

359 

360 

361 

362 

See European Roma Rights Centre v Immigration Officer at Prague Airport (UNHCR Intervening) 2 AC 
1(2004)UKHL 55 para 26, per Lord Bingham. Cited by Goodwin-Gill 208. 
Goodwin-Gill 208. 
Goodwin-Gill 233. 
(1999) FCA 227. 
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Furthermore, concerns have been raised about voluntary repatriation, including the extent to 

which return is voluntary and voluntary repatriation in situations where the receiving state is not 

yet in a position to guarantee the safety of the returnees. There are certain practices which 

amount to constructive refoulement such as subjecting asylum seekers and refugees in squalid 

conditions in immigration detention centres or exposing them to violence in order to influence 

them to leave the territory under the guise of voluntary repatriation. 363 

In the case of South Africa and the xenophobic violence, the issues are similar. Whereas in the 

case of countries with large numbers of re, e may be the reason why refugees 

are encouraged to leave, in South Africa th --~-----... ~ophobia and xenophobic violence 

in particular may result in pressure being pJac;~~JT"lrl~~~~s o return to their countries of origin 

despite conditions there not being conduci e as reportedly the situation facing 

certain refugees and asylum seekers who of xenophobia and subsequently 

experienced mistreatment and ~stife at th~ hands of officials of the Department of Home 

Affairs.364 The next discussion M~~~fi.§1J:l'tt!lt&<Jft1tJiJ.f~nt. It analyses decisions 
Together m Excell.~ance 

of various courts, beginning with international courts and concludes by discussing South African 

case law. The aim is to verify the applicability of various human rights provisions in the courts. 

5. 5. 3 Asylum seekers 

The World Conference on Human Rights (Vienna Declaration of 1993) reaffirms that everyone, 

without distinction of any kind, is entitled to the right to seek and to enjoy in other countries 

asylum from persecution, as well as the right to return to one's own country. In this respect it 

stresses the importance of the Universal Declaration of Human Rights, the 1951 Convention, its 

1967 Protocol and regional instruments. It further expresses its appreciation to States that 

continue to admit and host large numbers of refugees in their territories, and to the Office of the 

363 

364 
See 'The nature of South Africa's legal obligations to combat xenophobia' 89. 
Lawyers for Human Rights Press Release on an urgent application challenging the unlawful detention and 
deportation of refugees. Available hht://www.lhr.org.za/news/2008/lhr-urgent-application-challenging-
unlawful-detention-and-deportation-refugees. (Accessed 20th February 2010). 
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United Nations High Commissioner for Refugees for its dedication to its task. Paragraph 23 of 

the Vienna Declaration further recognizes that: 

gross violations of human rights, including in armed conflicts, are among the 
multiple and complex factors leading to the displacement of people. The World 
Conference on Human Rights recognizes that, in view of the complexities of the 
global refugee crisis and in accordance with the Charter of the United Nations, 
relevant international instruments and international solidarity and. in the spirit of 
burden sharing, a comprehensive approach by the international community is 
needed in co-ordination and co-operation with the countries concerned and 
relevant organizations, bearing in mind the mandate of the United Nations High 
Commissioner for Refugees ... In t • t-uf:th prehensive approach, the 
World Conference on Human Right Ottllt;t.llaSI~f AA~ i portance of giving special 
attention including through intergt11,,l::-l");{m umanitarian organizations 
and finding lasting solutions to u~LOR~~tta o the internally displaced 
persons including their voluntary an I l.i habilitation. 

Consequently, certain rights areJn {rtcfgf \\/b s • ffl i\~oreover, eligibility for 
asylum should not depend on the etfflg~f}ffiflcr-9f~efi~Plicants. 365 Further, asylum-
seekers should not be left in a destitute condition while awaiting examination of their asylum 

claims, 366 since such poor conditions could reinforce prejudice, stereotypes and hostility towards 

asylum applicants. One may argue that the xenophobic attitude exhibited by South African 

nationals against African non-nationals is largely reinforced by the failure of the South African 

Department of Home Affairs in meeting the needs of asylum seekers. The asylum seekers queue 

for long hours at the Home Affairs offices and therefore appear to other South Africans as 

desperate and pitiable people. This undeniably puts South African non-nationals at a very 

vulnerable position and opens them up to various forms of abuse. 367 Moreover, it is stated that 

the procedure for determining eligibility should not be slow and States should ensure that 

applicants are given access to sufficient legal assistance. 368 On that note, states should also be 

365 

366 

367 

368 

See e.g. African Charter on Human and People's Rights, Article 12; Convention Relating to the Status of 
Refugees, Article 3. 

European Commission against Racism and Intolerance, Second report on Austria (paras. 16-21 ). 
One would recall that the terms ''amakwerekwere" and "magrigamba" all evolved as a result of the 
appearance of African immigrants in places such as Home Affairs and border posts. 
See e.g., Human Rights Committee, views on Communication No. 560/1993, Av Australia, 4 April 1995 
(a/52/40(vol. II), annex VI). 
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encouraged to provide free legal advice to applicants. 369 Furthermore, time limits for registration 

to lodge asylum claims should not be short as to deprive persons of the protection to which they 

are entitled under international law. International human rights law is also relevant in the context 

of defining adequate reception standards for asylum-seekers.37° Furthermore, asylum-seekers 

should be granted the right to work.371 The human rights of asylum seekers are also protected by 

regional human rights instruments in Africa,372 Europe,373 and the Americas374 that apply to all 

persons residing within the jurisdiction of their respective States parties, regardless of their legal 

status in the country of asylum. For instance, Article II of the OAU Convention Governing the 

Specific Aspects of Refugee Problems in Africa375 states: 

Member States of the OAU shall u e;ID.e.R~~$,.eI\!le vours consistent with their 
respective legislations to receive re c e the settlement of those 
refugees who, for well-founded reas\ ~~~~~~>/ unwilling to return to their 
country of origin or nationality ... No subjected by a Member State 
to measures such as rejection at the fro • t m or expulsion, which would 

. co~pel him to return to ,~~MAA15fF5ft11. fil'~hysical integrity 
or liberty would be threat~e'c:P v '-' LY . 

Together in Excellence 

The Declaration of Cartegena on Refugees376 further emphasizes the principles of the OAU 

Convention in the following paragraph: 

369 

370 

371 

372 

373 

374 

375 

376 

European Commission against Racism and Intolerance, Second report on Turkey (CRI (2001) 37, para. 
44). 
See, e.g., Office of the United Nations High Commissioner for Refugees, Executive Committee conclusion 
No. 82 (XLVIII) on safe guarding asylum (17 October 1997). 
See e.g., European Commission against Racism and African Charter on the Rights and welfare of the 

Child. 
See African Charter on Human and People's Rights and African Charter on the Rights and welfare of the 
Child. 
European Convention on Human Rights; Protocols No. 1, 2, 3, 4 and 5; and European Social Charter. 
American Convention on Human Rights; Convention on Territorial Asylum and Convention on 

Diplomatic Asylum of the Organization of American States; General Assembly resolution 2312 (XXII) of 
14 December 1967 on the Declaration on Territorial Asylum. 
This Convention was Concluded by the Organization of African Unity at Addis Ababa, Ethiopia on 10 
September 1969 and it entered into force on 20 June 1974. 
This Declaration was adopted by the Colloquium on International Protection of Refugees in Central 
America, Mexico and Panama at Cartagena, Colombia on 22 November 1984. 
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Expressing its conviction that many of the legal and humanitarian problems 
relating to refugees which have arisen in the Central American region, Mexico 
and Panama can only be tackled in the light of the necessary co-ordination and 
harmonization of universal and regional systems and national efforts ... In view of 
the experience gained from the massive flows of refugees in the Central American 
area, it is necessary to consider enlarging the concept of a refugee, bearing in 
mind, as far as appropriate and in light of the situation prevailing in the region, 
the precedent of the OAU Convention (Article 1, paragraph 2) and the doctrine 
employed in the reports of the Inter-American Commission on Human Rights. 
Hence the definition or concept of a refugee to be recommended for use in the 
region is one which, in addition to containing the elements of the 1951 
Convention and the 1967 Protocol, includes among refugees persons which have 
fled their country because their lives, safety or freedom have been threatened by 
generalized violence, foreign aggression internal conflicts, massive violation of 
human rights or other circumstances w i sly disturbed public order. 

Moreover, the holding of asylum-seekers i 

possible, particularly in the cases of person 

occur, it should not be for an indefinite period, and careful attention should be paid to the 

accommodation and facilities fo)Jniitttr;,jtYrtillaW~tc~~ of asylum seekers held 
Toaether in Rxcellence 

in detention.379 Asylum seekers ancf re1.i.lgees shoufd not be detained alongside convicted 

criminals, 380 nor should they be detained for lack of identity papers or their uncertainty about 

travel routes into the receiving State.381 Wherever possible, asylum-seekers should be guaranteed 

freedom of movement. 382 

5.5.4 Non-citizen workers and their families 

Everyone (regardless of citizenship) has the right to work and Governments are obliged to take 

progressive measures to safeguard this right. 383 Non-citizens who are lawfully present in a State 

are entitled to treatment equal to that enjoyed by citizens in the area of employment and 

377 

378 

379 

380 

381 
382 

383 

European Commission against Racism and Intolerance, Second report on Malta (paragraphs. 19). 
See e.g., European Commission against Racism and Intolerance, Second report on the United Kingdom 

(CRI(2001) 6, paragraph. 63). 
European Commission against Racism and Intolerance, Second report on Finland (paragraphs. 21, 46-57). 
See e.g. European Commission against Racism and Intolerance, Second report on the United Kingdom 
(paragraph 63). 
European Commission against Racism and Intolerance, Second report on Finland (paragraphs. 21, 46-57) 
European Commission against Racism and Intolerance, Second report on Malta. 
International Covenant on Economic, Social and Cultural Rights, Article 6. 
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work.384Everyone, including non-citizens, has the right to just and favourable conditions of 

work, 385 and international standards that provide protection in treatment as well as conditions at 

work in areas such as safety, health, hours of work and remuneration apply to all workers 

regardless of citizenship or status. For example, Article 8 of the Declaration on the Human 

Rights of Individuals Who are not Nationals of the Country in which They Live386 provides: 

1. Aliens lawfully residing in the territory of a State shall also enjoy, in 
accordance with the national laws, the following rights, subject to their 
obligations under Article 4: 

a) The right to safe and health • • • , to fair wages and equal 
remuneration for work of e ............ ..... ,..,.., istinction of any kind, in 
particular, women being guar work not inferior to those 
enjoyed by men, with equal p 

b) The right to join trade unions t ons or associations of their 
choice and to participate in t \i!~@~~~e trictions may be placed on 
the exercise of this right oth o e pres 'bed by law and which are 
necessary, in a democratic so --~....- ts of national security or 
public order or for th • e ms of others; 

c) The rights to health e,~;t,~J('#t.,,,L~J1Pr. ·-...= i l ="= .... = , social services, 
education, rest and irncJP.ltftE irements under 
the relevant regulations for participation and that undue strain is not placed on 
the resources of the State. 

The following discussion, based on the International Labour Organization, also emphasizes the 

vitality of rights granted to non-nationals. The basis of all ILO Conventions, as shall be noted, is 

that all human beings, irrespective of race, creed or sex, have the right to pursue their material 

well-being and their spiritual development in conditions of freedom and dignity, of economic 

security and equal opportunity. 

5.5.5 International Labour Organization (JLO) 

384 

385 

386 

See International Labour Office, "The key role of international labour standards in defending rights of non-
nationals", statement by Patrick A. Taran to the Expert Meeting on clarifying and expanding the rights of 
non- nationals organized by the Open Society Justice Initiative (New York, 9-10 November 2003). 
International Covenant on Economic, Social and Cultural Rights, Article 7. 
Proclaimed by the General Assembly of the United Nations, resolution 40/144 of 13 December 1985. 
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International Labour Organization (ILO) conventions and recommendations(for example, on 

collective bargaining, discrimination, workers' compensation, social security, working 

conditions and environment, abolition of forced labour and child labour) generally protect the 

rights of all workers irrespective of citizenship. For instance, Article 8 of the International 

Covenant on Civil and Political Rights387 states: 

1. No one shall be held in slavery; slavery and the slave-trade in all their forms 
shall be prohibited. 

2. No one shall be held in servitude. 
3. No one shall be required to per£ 

Certainly, the eight fundamental ILO con e 

them apply to all workers regardless of cit 

recommendations that accompany 

mple, Article 3 of the Freedom of 

Association and Protection of the Right to Ori::.a-JlHc_,,..,.--, states that "workers' and 

W.J.,.,l!-f:J-a~wi'N_.,,'d!>-ions and rules, to elect 

ration and activities and to 

employers' organizations shall I a 

their representatives in full freedom[~ 

formulate their programmes." Additionally, several ILO instruments specifically protect migrant 

workers and their families. The most significant are: Convention No. 97 concerning migration 

for employment; Convention No. 143 concerning working conditions and equal treatment of 

migrant workers; and Convention No. 118 concerning equality of treatment in social security. In 

many instances, the conventions guarantee certain rights; for example, equal remuneration and 

minimum wage with respect to past employment and maintenance of social security benefits390to 

387 

388 

389 

390 

This Covenant was adopted and opened for signature, ratification and accession by the General Assembly 
ofthe United Nations, resolution 2200 (XXI) of 16 December 1966. It entered into force on 23 May 
1976. 
Forced Labour Convention (No. 29), Freedom of Association and Right to Organize Convention (No. 87), 
Right to Organize and Collective Bargaining Convention (No. 98), Equal Remuneration Convention (No. 
100), the Abolition of Forced Labour Convention (No. 105), Discrimination (Employment and Occupation) 
Convention (No. 111), Convention on Minimum Age (No.138) and Elimination of Worst Forms of Child 
Labour Convention (No. 182). 
Adopted on 9 July 1948 by the General Conference of the International Labour Organisation at its thirty-
first session, Convention (No. 87) concerning Freedom of Association and Protection of the Right to 
Organise of 9 July 1948 and entered into force on 4 July 1950. • 
Migrant Workers (Supplementary Provisions) Convention (No. 143), Article 9. The European Social 
Charter is very specific in terms of remuneration to be granted migrant workers. Article 4 of the European 
Social Charter recognizes the right of workers to remuneration such as will give them and their families a . 
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non-citizens regardl~ss of the legality of the migrant's presence in the territory. Other rights are 

extended only to those persons lawfully within a territory, for example, rights to equal 

opportunities and vocational training.391 

ILO Convention No. 143 provides specific guidance as to the treatment of irregular migrants and 

those migrants who are employed unlawfully. In laying out the minimum norms applicable to 

such persons, Article 1, for example, establishes that States parties must "respect the basic 

human rights of all migrant workers"392 regardless of their migratory status or legal situation. A 

critical appreciation of the above norm wo th Africa falls short in that regard. 

Undocumented workers are exploited in th a , s and exposed to all forms of verbal 

and psychological abuse. They are unde hey are handed to the police just 

before their pay days. This has been happe e • od of time and the South African 

government has turned a blind eye to it. 39 umber of such cases are not even 

. reported by the survivors for fear of. arrest by the outh African Police who also gladly take 

bribes when "foreigners" bring tU}lhY~[§J. 11Af ofJJ.Kt u~~s on the Application of 
Together zn Excellence 

Conventions and Recommendations lias interpreted the rights of migrant workers to be the 

fundamental rights enshrined in the International Bill of Human Rights, the International 

Convention on the Protection of the Rights of All Migrant Workers and Members of Their 

Families, and the ILO Declaration on Fundamental Principles and Rights at Work. 394 This is . 

indeed contrary to the xenophobia currently being experienced by Zimbabwean migrants at De 

Doom in Cape Town.395 

391 

392 

393 

394 

395 

decent standard of living. Article 4(2) also recognizes the right of workers to an increased rate of 
remuneration for overtime work, subject to exceptions in particular cases. (The European Social Charter 
was adopted by the Council of Europe on 18 October 1961 in Turin and entered into force on 26 
February 1965). 
Migrant Workers Recommendation (No. 151 ), para. 2 (b ). 
Migrant Workers (Supplementary Provisions) Convention (No. 143). 
See, 'Xenophobic tension prompts evacuation" at http://www.timeslive.co.za/news/ Article! 98408.ece. 
(Accessed 23 November 2009). 
According to the 1998 ILO Declaration on Fundamental Principles and Rights at Work, all ILO members 
Have an obligation arising from the very fact of their membership in the Organisation "'to respect, to 
promote and to "realize ... the principles concerning the fundamental rights" set out in its eight fundamental 
Conventions even if they have not ratified them. 
South African refugee rights group, PAS SOP, has slammed local government officials for their handling of 
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5.5.6 International Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families396 

The International Convention on the Protection of the Rights of All Migrant Workers and 

Members of Their Families, of which ILO Conventions Nos. 97 and 143 formed the basis, 

protects all migrant workers and their families, but does not generally include international 

organization employees, foreign development staff, refugees, stateless persons, students and 

trainees (arts. 1 and 3). With regards to no-discrimination, Article 7 of the International 

Convention on the Protection of the Rights 

Families provides that State Parties must: 

Members of Their 

Concerning religion, Article 12 of the above Convention states that migrant workers and 

members of their families shall have the right to freedom of thought, conscience and religion. 

This right includes freedom to have or to adopt a religion or belief of their choice and freedom 

either individually or in community with others and in public or private to manifest their religion 

or belief in worship, observance, practice and teaching. Article 12(2) of the same Convention 

further states that migrant workers and members of their families shall not be subject to coercion 

396 

this week's outbreak of xenophobic violence near Cape Town, which saw more than 3000 foreigners, 
mainly the Zimbabweans, flee their homes. PAS SO P's Braam Hanekom on Friday lashed out at local 
authorities, accusingthem of not doing enough to prevent the attacks. He said the tensions in the local 
worker communities have been building since last week, tensions he said police and government officials 
were "more than aware 0£" Hanekom explained that the government has since been more interested in 
"hiding how serious this problem is ahead of the World Cup next year than actually dealing with it". 
Headlines on xenophobia have resurfaced: http://www.news24.com/Content/SouthAfrica/News/ 
1059/d98254c3d5b344dd84ebfl 097e04ddef/18-11-2009-10- 28/Refugees _to_ be reintegrated. (Accessed on 
23 November 2009). 
NRes/45/158 adopted December 18, 1990. 
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that would impair their freedom to have or to adopt a religion or belief of their choice. In 

addition, States parties must ensure respect for migrants' cultural identity (Art 31.); the right to 

repatriate earnings, savings and belongings (Art. 32) and information about rights under the 

Convention (Art. 33) and several more rights and provisions.397 

5. 5. 7 Inter-American Court of Human Rights 

The Inter-American Court of Human Rights has confrrmed the applicability of international 

labour standards to non-citizens, and partic 

issued in September 2003, the Court held 

s in irregular status. In an opinion 

"'~P.3,>JU.+ation and the right to equality are 

juscogens that are applicable to all re io~llts--Jv(~~~ of immigration status. Hence, 

n for restricting the employment 

cial security. The court found that 

Governments cannot use immigration stat s 
labour rights of unauthorized workers, such 

Governments do have the right to deP.ort indiyiduals and refuse to offer jobs to people who do 

not possess · employment documlJP, ¥t~~~t: qf cf g_retti!~e~ t relationship had been 
Together m Excellence 

initiated; all the unauthorized workers become entitled to all the employment and labour rights 

that are available to authorized workers.398 The Court stated that: 

397 

398 

the migratory status of a person cannot constitute a justification to deprive him of 
the enjoyment and exercise of human rights, including those of a labour-related 
nature. When assuming an employment relationship, the migrant acquires rights 

Non-discrimination (Art. ?);Freedom for migrants to leave any country and to enter their country of origin 
(Art. 8);The right to life (Art. 9);Freedom from torture and .ill-treatment (Art.lO);Freedom from slavery or 
forced labour (Art. 1 l);Freedom of thought, conscience and religion (Art. 12); Freedom of opinion and 
expression (Art. 13); Freedom from arbitrary or unlawful interference with privacy, family, home, 
correspondence or other communications (Art. 14); Property rights (Art. 15); Liberty and security of person 
(Art. 16); The right of migrants deprived of their liberty to be treated with humanity (Art. 17); A fair and 
public hearing by a competent, independent and impartial tribunal (Art. 18); The prohibition of retroactive 
application of criminal laws (Art. 19); The prohibition of imprisonment for failure to fulfill a contract (Art. 
20); The prohibition of the destruction of travel or identity documents (Art. 21 ); The prohibition of 
expulsion on a collective basis or without fair procedures (Art. 22); The right to consular or diplomatic 
assistance (Art. 23); The right to recognition as a person before the law (Art. 24); ·Equality of treatment 
between nationals and migrant workers as to work conditions and pay (Art. 25); The right to participate in 
trade unions (Art. 26); Equal access to social security (Art. 27); 
The right to emergency medical care (Art. 28); The right of a child to a name, birth registration and 
nationality (Art. 29) and Equality of access to public education (Art. 30). 
Taran, op cit note 55. 
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that must be recognized and ensured because he is an employee, irrespective of 
his regular or irregular status in the State where he is employed. These rights are a 
result of the employment relationship. 399 

In summary, Alfredsson et af00 recall that while from a historical perspective the 

phenomenon of asylum is not new, codified solutions to challenges posed by influxes of 

refugees and their rights to protection have entered the sphere of international law only 

recently. Moreover, it took time to recognise that the protection of refugees is a matter of 

international concern and that efforts to restore peace are invariably intertwined with 

arrangements to restore the right of those 

return to their homes.401 The discussion th,....,_,L"'"''''"' on the Committee on the 

Elimination of Racial Discrimination, a bo Y rl)ll,;all(:i&en~~u:L~ United Nations to monitor 

and deal with racial discrimination and relat 

5. 5. 8 Committee on the Elimin .L!l,U,'IJ'U[l/ - Hare 
Together in Excellence 

The Committee on the Elimination of Racial Discrimination has frequently expressed concern 

that non-citizens who serve as domestic workers are subjected to debt bondage, other illegal 

employment practices, passport deprivation, illegal confinement, rape and physical assault. 402 

States are urged to put an end to the practice of employers retaining the passports of their foreign 

employees, in particular domestic workers. 403Victims of trafficking consist of one category that 

deserves special attention, hence the analysis that follows. 

399 

400 

401 

402 

403 

Inter-American Court of Human Rights, Advisory Opinion OC-18/03 on the juridical condition and rights 
of undocumented migrants, 17 September 2003. 
Alfredsson et al'International Human Rights Monitoring .Mechanisms' 2001 352,MartinusNijhoff 
Publishers: The Raoul Wallenberg Institute Human Rights Library. 
Ibid. 
Committee on the Elimination ofRacial Discrimination, concluding observations on the 10th, 11 th and 12th 

periodic reports of Kuwait (N48/l 8, paragraph 359-381 ). 
Committee on the Elimination of Racial Discrimination, concluding observations on the initial and second 
periodic reports of Saudi Arabia. 
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5.5.9 Victims of trafficking 

Non-citizens are often the target of trafficking. Persons who emigrate through irregular channels, 

such as smuggling and trafficking networks, risk suffocating in containers or drowning when an 

overloaded ship sinks. 404 Adequate assistance and support, including formal protection, aid and 

education, should be provided to victims oftrafficking405
. For example, Principle 9 of the United 

Nations General Assembly Declaration on the Rights of the Child (1959) declares that "the child 

shall be protected against all forms of neglect, cruelty and exploitation. He shall not be subject to 

traffic, in any form ... To that end, Article 11 of the Convention on the Rights of the Child406 

obligates states to "take measures to co 

abroad."Article 35 of the Child Conven i 

'appropriate national, bilateral and multi-la e 

or traffic in children for any purpose or in 

forms of Discrimination against Women (1 

sfer and non-return of children 

ndates States Parties to take all 

event the abduction of, the sale of 

nvention on the Elimination of All 

r obligates States Parties to take all 

appropriate measures, includin I if'\1'~ofsf~u8f o1lf6 f~ traffic in women and 
exploitation of women. The effective TlPg'ffl!Fli?f z9f )£11[:~'fffl 8e women and girls for the sex 

trade is a matter of pressing international concern. 409 Implementation of the 1949 Convention for 

the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 

(1949), as well as other relevant instruments, needs to be reviewed and strengthened. The use of 

women in international prostitution and trafficking networks has become a major focus of 

international organized crime. 

5.5.10 Non-citizen Children 

404 

405 

406 

407 

408 

409 

Prevention of Discrimination: examples of practices with regard to non-citizens 
(E/CN .4/Sub.2/2002/25/ Add.3 ). 
European Commission against Racism and Intolerance, Second report on Turkey (paragraph. 52); see 

Recommended principles and guidelines on human rights and human trafficking (E/2002/68/ Add. I). 
This Convention was adopted and opened for signature, ratification and accession by the General 
Assembly of the United Nations, resolution 44/25 of 20 November 1989 and entered into force on 2 
September 1990. 
Ibid. 
G.A. Res. 34/180, UN Doc A/34/46, 19 1.L.M. 33 (1980). 
Wallace 1997 80. 
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Article 2 of the Convention on the Rights of the Child provides that States Parties shall respect 

and ensure the rights set forth in the present Convention to each child within their jurisdiction 

without discrimination of any kind". The Committee on the Rights of the Child encourages 

States to continue and strengthen their efforts to integrate the right to non -discrimination that is 

enshrined in Article 2 fully in all relevant legislation, and to ensure that this right is effectively 

applied in all political, judicial and administrative decisions and in projects, programmes and 

services which have an impact on all children, including non-citizen children and children 

belonging to minority groups.410 The Committee recommends that States should develop 

comprehensive and coordinated policies to address the developing phenomenon of immigration, 

including public information to campaign~n--r,..,Tr_:0.,1: .. r:..,'11,;;'Tl""rit=rnnce, monitor and collect data on 

racially motivated acts; and study the situa i children, especially in the school 

system, and the effectiveness of measures t egration. 411 States should also take 

effective measures to address discriminato • dices,412 in particular towards non-

citizen children, fully and effectively imple sures to prevent discrimination that 

are already adopted, and ensure that tp.eir legi~lation f in full compliance with Article 2 of the 
Convention on the Rights of the~~ ers1ty O Fort Hare 

Together in Excellence 

Moreover, children of non-citizens have the right to a name and the right to acquire a nationality. 

Under Article 7 of the Convention on the rights of the Child, a child "shall be registered 

immediately· after birth and shall have the right from birth to a name, the right to acquire a 

nationality ... States Parties shall ensure the implementation of these rights ... in particular where 

410 

411 

412 

413 

See Committee on the Rights of the Child, concluding observations on the second periodic report of the 
Czech Republic (CRC/C/15/Add.201, para 29). 
See Committee on the Rights of the Child, concluding observations on the second periodic report of 

Iceland (CRC/C/15/Add.203, para. 23). 
Article 19 in particular obligates States Parties to: 1. take all appropriate legislative, administrative, social 
and educational measures to protect the child from all forms of physical or mental violence, injury or 
abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in 
the care of parent(s), legal guardian(s) or any other person who has the care of the child. 2. Such 
protective measures should, as appropriate, include effective procedures for the establishment of social 
programmes to provide necessary support for the child and for those who have the care of the child, as 
well as for other fonils of prevention and for identification, reporting, referral, investigation, treatment 
and follow-up of instances of child maltreatment described heretofore and as appropriate, for judicial 
involvement. 
See Committee on the Rights of the Child, concluding observations on the second periodic report of 
Romania (CRC/C/15/Add. 199, para. 26). 
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the child would otherwise be stateless." In view of the nearly universal ratification of the 

Convention, the principle ofjus soli (citizenship based on the place of birth) has emerged as the 

overriding international norm governing the nationality of children born to non-citizen parents, 

in particular if they would otherwise be stateless. The right of parents to transmit their citizenship 

to their children must be enforced without discrimination as to the sex of the parent. Article 7 of 

the Convention also requires transmittal of citizenship from a parent to his or her adopted child. 

Article 7 should be read in conjunction with Article 8 (preservation of identity, including 

nationality, name and family relations), Article 9 (avoiding separation from parents), Article 10 

(family reunification) and Article 20 ( continuity of upbringing of children deprived of their 

family environment). Within the holistic rau':r . .._"'Cra,7:' ... -4k-,..T.,~,Z',,.T'"~-.1.11-ended by the Committee on the 

Rights of the Child for the interpretation oft ose Articles should be understood 

according to the general principles of the ected in Articles 2 (right to non-

discrimination), 3 (principles of the best int , 6 (right to life and development) 

and 12 (right to respect for the child's views • ----- ffecting the child and opportunity to 

be heard in any judicial or administrative proc~edings rfectin& the child). 
Un1vers1ty o Fon Hare 

- Together in Excellence 

Children of non-citizens are entitled to those measures of protection required by their status as 

minors.414 Children of non-citizens without legal status should not be excluded from 

schools,4~ 5and schools that allow children of non-citizens to be educated in programmes 

designed in their country of origin should be encouraged.416 

414 

415 

416 

See general comment No. 15 of the Human Rights Committee. 
The Convention on the Rights of the Child calls upon States Parties to "recognize the right of the child to 
education, and with a view to achieving this right progressively and on the basis of equal opportunity, they 
shall, in particular: (a) Make primary education compulsory and available and free to all ... " (Art. 28). It 
further provides that "States Parties shall respect and ensure the rights set forth in the present Convention to 
each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or 
her parent's or legal guardian's ... status" (art. 2(1), which would include unlawful status. See also 
Committee on the Rights of the Child, concluding observations on the_ initial report of Latvia (paragraph. 
23). 
Committee on the Elimination of Racial Discrimination, concluding observations on the initial and second 
periodic reports of Saudi Arabia. 
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With specific regard to asylum-seekers who are children, the Convention on the Rights of the 

Child provides important guidance for designing and implementing reception policies under the 

"best interest" principle. States must guarantee: special protection and care to child asylum-

seekers with respect to their special needs; avoidance of detention for asylum-seekers under 18 

years of age; and access of children to legal. and psychological assistance, including by enabling 

contact with non-governmental organizations offering such assistance.417 Asylum-seekers and 

refugees who are children should not be placed in institutions that are not equipped to provide 

the special care they require.418 Such children should not be the subject of discrimination in the 

enjoyment of economic, social and cultural rights such as access to education, healthcare and 

social services.419 States should ensure the rt1Ltt-:-t~TI,"!,,7Y.1,1'1lr,,,J...,-.:--r'<1"\1"ial and cultural rights of all non-

citizen children in detention without disc • the right to education and ensure 

their rights to integration into society. 420 ention on the Rights of the Child 

sums it all up in the following paragraph: 

417 

418 

419 

420 

1. States Parties shall res!elPiXc ti§i1¥ lilf. ~gr\~Kf in the present 
Convention to each child with 1s<!1~e,n.;~~00€discrimination of any 
kind, irrespective of the child's or his or her parent's or legal guardian's race, 
colour, sex, language, religion, political or other opinion, national, ethnic or social 
origin, property, disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure that the child is 
protected against all forms of discrimination or punishment on the basis of the 
status, activities, expressed opinions, or beliefs of the child's parents, legal 
guardians or family members. 

See Committee on the Rights of the Child, concluding observations on the second periodic report of the 
Czech Republic (paragraph. 57) and on the second periodic report of the Netherlands (CRC/C/15/Add.227, 
paragraphs. 30-31 and 53-54). As a minimum, children of asylum-seekers should not be separated from 
their parents during detention. See Committee on Rights of the Child, concluding observations on the 
second periodic report of Lebanon (paragraph. 52). 
Committee on the Rights of the Child, concluding observations on the second periodic report of the Czech 

Republic (paragraph. 56). 
See also the Committee on the Rights of the Child, concluding observations on the initial report oflsrael 

(CRC/C/15/Add. 195, paragraph. 26) and on the second periodic report of the United Kingdom of Great 
Britain and Northern Ireland. 
Committee on the Rights of the Child, concluding observations on the second periodic report ofltaly 
(CRC/C/Add. 198, paragraph. 21). 
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5.6 South Africa's obligations under the Southern African Development Community 
(SADC) 

The Southern African Development Community; though promising to be a force to reckon with 

in dealing with human rights issues, the texts adopted under its auspices do not speak much in 

relation to the protection of migrants in SADC member states. Reference to human rights 

instruments such as the African Charter have been made in individual treaties such as the Charter 

on Fundamental Social Rights in SADC,421 wherein reference is only made to rights and 

freedoms in the African Charter, the UDHR and ILO instruments dealing mainly with the 

employer-employee relationship such as 

equality of pay and opportunities between ~~-t-~'1•,¥'-~ 

Another instrument that speaks to ft Protocol on the Facilitation of 

Movement of Persons.422 However, as its current tit e reveals, it is still only a draft. It makes 

reference to the treatment of re m. qfel;R i tsl<tf ~n existing international 
. . . To_aetlier in Ex.cellence 4,, . . 

framework as provided by mternatlonat' refugee law mstruments. -3 No new pnnc1ples are 

enacted. It should be expected that in view of the unfolding of the xenophobic violence in South 

Africa, the final draft of this protocol will certainly have some expressions of policy on 

addressing xenophobia in SADC member states. 

As a sub-regional political organization, the Treaty of SADC424 in Article 4( c) provides for 

human rights, democracy, and the rule of law as one of the principles to drive the organization. 

The protocol on the Tribunal and Rules of Procedure thereof establishes the SADC Tribunal to 

preside over disputes arising from the texts adopted in the SADC.425 This Tribunal has a hazy 

human rights jurisdiction which it has interpreted to arise from Articles 4 and 15 of the Treaty of 

421 

422 

423 

424 

425 

See: http://www.sadc.int/index/browse/page/171. (Accessed 15 April 2010). 
Available at: http://www.sadc.int/index/browse/page/149. (Accessed 16 April 2010). 
See Article 28 of the Draft Protocol. 
Available at: http://www.sadc.int/index/browse/page/119# Article 4. 
SADC Tribunal Protocol available at: http://www.sadc.int/tribunal/protocol.php. 
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SADC.426 It still remains unknown whether it has jurisdiction to deal with disputes between 

individuals and states on refugee law. The following discussion is on the rights of non-nationals 

as expressed in the South African legislative framework. The main aim is to compare the 

international provisions as done above, with the expression of such rights in South African law. 

5. 7 The South African Legislative Framework 

5. 7.1 Constitutional Provisions 

Chapter 1 of the Constitution 427 (in section 1) states that the Republic of South Africa is one, 

sovereign, democratic state founded on the 

and the advancement of human rights and 

is also founded on the values of the Suprem c 

ignity, the achievement of equality 

ore, the Republic of South Africa 

tion and the rule of law. Section 2 

of the same Chapter states: "This Consti , eme law of the Republic; law or 

conduct inconsistent with it is invalid, and the ligation • posed by it must be fulfilled."428 At 

the core of the Constitution lie t~values Qf hl!l,man d • • ¼ 1he Liev~ent of equality and the u n1vers1~y o urr are 
advancement of human rights and fr~gl!th AfP[rfEfc~ ~e2 contains the Bill of Rights 
which defines the human rights of all the people in South Africa. With regard to the rights of 

non-nationals, with few exceptions, all the rights, entitlements and obligations apply to everyone. 

More so, the South African Constitution's preamble explicitly states that "South Africa belongs 

to all who live in it," with no reference to place of birth or citizenship status. 

5.7.2 National legislation 

There is a considerable body of domestic law relating explicitly and implicitly to the status of 

non-nationals in the country. Non-nationals are specifically mentioned in legislation on 

immigration and asylum processes, but are largely neglected in related socio-economic 

legislation and policy. 

426 

427 

428 

See Mike Campbell (Pvt) Ltd & 78 Others v the Republic of Zimbabwe Case no. SADC (T) 02 /2007. 
This chapter consists of the Founding Provisions of the Constitution. 
See Chapter I, S2 of the Constitution. 
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5. 7.3 Immigration Act of 2002 

An analysis of the relationship between immigration and xenophobia would suffice before one 

discusses the Immigration Act. One notes that the linkage between xenophobia and immigration 

is undoubtedly a close one. Immigration policies also have a role to play in the exacerbation of 

xenophobic sentiments and actions. 429 Immigration policy and issues related to nationality and 

citizenship are within a state's sovereign domain. A distinction needs to be made between 

immigration policy that is legitimate in its ambit, aimed at managing migration, and one born out 

of fear and hostility towards foreigners, that approaches migration from a security and control 

paradigm. 430 Some of the responses in the 

that portray citizens as willing to take ev 

nationals are kept out of the country co e 

, .. 1_..,L,._ ,. ,,,>u.+ Migration Project (SAMP) study 

1 measures to ensure that . foreign 

.truizl~1tuiY that feels under siege from the 

outside. 431 

· University of Fort Hare 
It is also settled in international law W ge ~j\Y~·· e ttcieaty obligations, exercise its 

sovereign authority to control entry, residence or expulsion of foreign nationals. In terms of 

Article 13 of the ICCPR, expulsion of foreign nationals is subject to some level of due process 

rights. The question of expulsions of foreign nationals without affording them an opportunity to 

be heard has been considered by the African Commission on Human and People's Rights to be a 

violation of the African Charter. 432 

Again, the Immigration Act replaced the Aliens Control Act when it was passed in 2002. This 

act defines the legal categories of non-nationals and includes temporary migrants, undocumented 

migrants, asylum seekers, refugees and immigrants. On that note, each one has its own rights and 

429 

430 

431 

432 

ILO IOM OHCHR 'International Migration, Racism, Discrimination and Xenophobia' (2001) 2. 
See Crush J (ed.) 'The Perfect Storm: The realities of xenophobia in contemporary South Africa 

Migration Project Migration Policy Series No 50 (2008); L Landau, K Ramjathan-Keogh et al 'Xenophobia 
in SouthAfrica and problems related to it. Forced Migration Working Paper Series No 13, Forced Migration 
Studies Programme University of the Witwatersrand January 2005. 
Crush J "The dark side of democracy:immigration, xenophobia and human rights in South Africa" (2000) 

38 International Migration 103-133. 
Organization Mondiale Cantre la Torture and Ors v Rwanda (2000) AHRLR 282 (ACHPR 1996). 
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obligations. The Constitutional Court of South Africa (CC) has also had occasion to decide on 

the treatment of illegal foreigners in a case 433 that challenged the constitutionality of certain 

provisions of the hnmigration Act. One of the impugned sections was found to be 

unconstitutional because it did not provide for judicial oversight in the case where persons 

declared to be illegal foreign nationals were detained on a ship (ship taken broadly to define and 

include at the very least, all modes of transport by which people may arrive at ports of entry). In 

the process of deciding this issue, the CC underscored the necessity of affording constitutional 

safeguards to detained persons including undocumented migrants. No doubt nationals have the 

same constitutional rights as South African citizens unless the contrary clearly emerges from the 

Constitution. 434 

5. 7. 4 The Refugees Act 

The Refugees Act435 came into ~~ration in A12ril 20~0..-, Inte_lll f nal standards relating to the u n1versuv or .r or L are 
treatment of refugees are fully reflecte.d in th~ R'e£u_g~s Ac l Refugees are entitled to the same rogerner zrr nxce enceo 
rights as citizens except the right to vote. S27 of the Refugees Act speaks of the full legal 

protection for refugees including the provisions in Chapter 2 of the Bill of Rights. S27(g) 

specifies that refugees receive the same basic health care and education as South Africans do. 

The Refugees Act defines a refugee as someone who: 

433 

434 

435 

436 

(a) Owing to a well-founded fear of being persecuted be it for reasons of his race, 
tribe, religion, nationality, political opinion or membership · of a particular social 
group, is outside the country of his or her nationality and is unable or unwilling to 
avail himself or herself of the protection of that country, or, not having a 
nationality and being outside the country of his or her former habitual residence 
and is unable, or, owing to such fear, unwilling to return to it; or436 

Lawyer for Human Rights and Another v Minister of Home Affairs and Another 2004 (4) SA 125 (CC). 
Patel and Another v Minister of Home Affairs and Another (2000) 4 ALL SA 256 (D). 

Actl30 of 1998. Note should be taken that the Refugees Act of 1998 functions together with the Refugees 
Amendment Act 33 of 2008. 
The Refugees Amendment Act added "gender" after "race" in S 3. 
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(b) Owing to external aggression, occupation, foreign domination or events 
seriously disturbing437 public order in either part or the whole of his or her 
country of origin or nationality, is coµipelled to leave his or her place of habitual 
residence in order to seek refuge elsewhere, or 

(C) Is a dependent of a person contemplated in -paragraph (a) or (b).438 

The Act outlines the process of status determination. This process begins with the issuing of a 

section 23 permit at the border post. Additionally, this 14-day temporary permit allows the 

applicant time to get to one of the 5 Refugee Reception Offices.At the Refugee Reception Office, 

an eligibility form is completed and the ap ica1-.1-1~~-J.-Q,,,...,, 2 asylum seeker permit. After a 

or the claim to be processed. If status Determination Hearing, it is suppose 

the application is successful, the asylum see ee permit, a section 24 permit that 

is valid for two years. The Refugee is entit e , 

retains refugee status for a period of 5 years 

residence. Further, should their claim be rejecte , 

ocument. Moreover, if the person 

are entitled to apply for permanent 

other countries, South Africa haslJ • rociial't. :tte'gniltt()~t:Allit!r ~,OR:U~!@nt in camps. 

437 

438 

Together in Excellence 

"Or disrupting", see S 3 ibid. 
This provision is supported by S21B of the Refugee Amendment Act which states that: [ 21B. (I) A person 

• who applies for refugee status in terms of section 21 and who would like one or more of his or her spouse 
and dependants to be granted refugee status must, when applying for asylum, include the details of such 
spouse and dependants in the application.(2) Any refugee whose child is born in the Republic must, within 
one month of the birth of his or her child, register such a child as a dependant at any Refugee Reception 
Of:fice.(3) Where a dependant of a recognised refugee is within the Republic in accordance with an asylum 
seeker permit or has been granted asylum in terms of this Act and ceases to be a dependant by virtue of 
marriage or cessation of his or her dependence upon the recognised refugee, as the case may be, he or she 
may apply in the prescribed manner to be permitted to continue to remain within the Republic in 
accordance with the provisions of this Act.(4) Where a spouse of a recognised refugee is within the 
Republic in accordance with an asylum seeker permit or has been granted asylum in terms of this Act and 
ceases to be the spouse as a result of divorce or death of the recognised refugee, as the case may be, he or 
she may be permitted to continue to remain within the Republic in accordance with the provisions of this 
Act: Provided that, in the case of divorce, the Director-General is satisfied that a good faith spousal 
relationship existed between the recognised refugee and such spouse for a period of at least two years after 
having been granted asylum.(5) Nothing contained in this Act prevents a dependant who has, in terms of 
subsection (3), been permitted to continue to remain in the Republic from applying for recognition as a 
refugee in accordance with the provisions of this Act. This provision is a major positive move in the area of 
refugees, however, the impact of its implementation is still to be seen. 
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Having determined the standard of treatment, there is a need to review literature that examines 

the refugee status determination process so that issues such as repatriation, re-integration, and 

access to human rights by foreign nationals are fully discussed. In this area, Goodwin-Gill and 

Macadam's 'The Refugee in International Law' is arguably one of the leading sources.439 The 

authors bring to the attention of the reader all issues ranging from the definition of a refugee or 

asylum seeker up to the time that his or her refugee status has been determined. There is a 

consensus that people fleeing political persecution should have access to human rights in the host 

state, they should not be forcibly repatriated whilst the danger of persecution still persists and, 

although host states are not legally required to integrate refugees, that possibility should always 

be entertained as one of the few durable oblem of international migration. 

Various provisions of the 1998 Refugees -- ,:,:;_,..--:, -T_ded by the Refugees Amendment 

Act 33 of 2008 and new provisions put in p ac . ~~~i.m-1 e, spouses and dependants of asylum 

seekers and refugees are now catered for i 

439 

21B. (1) A person who aUW ~~!if J>~Jifl~~ion 21 and who 
_would like one or more of his , . s i l 6!Ht to be granted refugee 
status must, when applying for asylum, include the details of such spouse and 
dependants in the application. 

(2) Any refugee whose child is born in the Republic must, within one month of 
the birth of his or her child, register such a child as a dependant at any Refugee 
Reception Office. 

(3) Where a dependant of a recognised refugee is within the Republic in 
accordance with an asylum seeker permit or has been granted asylum in terms of 
this Act and ceases to be a dependant by virtue of marriage or cessation of his or 
her dependence upon the recognised refugee, as the case may be, he or she may 
apply in the prescribed manner to be permitted to continue to remain within the 
Republic in accordance with the provisions of this Act. 

( 4) Where a spouse of a recognised refugee is within the Republic in accordance 
with an asylum seeker permit or has been granted asylum in terms of this Act and 
ceases to be the spouse as a result of divorce or death of the recognised refugee, 
as the case may be he or she may be permitted to continue to remain within the 
Republic in accordance with the provisions of this Act: Provided that, in the case 
of divorce, the Director-General is satisfied that a good faith spousal relationship · 

Goodwin-Gill GS &Macadam J 'The Refugee in International Law' (2007). 
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existed between the recognised refugee and such spouse for a period of at least 
two years after having been granted asylum. 

The amendment of the 1998 Refugee Act is perhaps a sign that non-nationals will receive more 

recognition and be able to access their rights. However, one undesirable characteristic of the 

Refugee Amendment Bill is that it repealed S6 of the 1998 Refugees Act which demanded that 

the Refugees Act be interpreted, applied and administered with due regard to international 

instruments such as: 

• 
• 
• 

The Protocol Re 

TheOAUConv 

Problems in Africa (OAU, 1969), 

Status of Refugees (UN, 1951) 

ofRefugees (UN, 1967), 

.ki'fl~Fru.Jtl.:f!~t e Specific Aspects of Refugee 

• .__ _ _.. an Rights, and 
Any other relevant convention or internationa a~eement to which the republic is or 
becomespartyto. . University of ~·ort Hare 

Together in Excellence 

Looking at the provisions above, one would appreciate that South Africa had moved closer to 

realizing the importance of international law in its application of its national legal framework. 

However, the removal of that important section could allow administrators of refugee laws to 

desist from paying attention to international norms and values. 

5. 7.5 The Promotion of Administrative Justice Act440 

The Promotion of Administrative Justice Act sets out the recourse for an applicant experiencing 

negative administrative action. The act notes that failure to take a decision constitutes negative 

administration. It allows for reviews and appeals before a magisterial court. A particular 

challenge in this regard concerns the treatment of non-nationals, specifically undocumented 

440 Act3 of2000. 
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migrants by the South African Police Services (SAPS). In the study undertaken by the Centre for 

Human Rights at the University of Pretoria it was noted that the respondents to the 

questionnaires during interviews with non-South Africans held in and around Pretoria reinforced 

the allegation that xenophobic perceptions thrive significantly amongst members of law 

enforcement agencies in South Africa, especially the South Africa Police Service.441 

5.8 Jurisprudence 

In R v Rogers442 the defendant had bee 

argument took place as he tried to get past t 

an aggressive manner into a kebab house w 

~riinlt>Piti1tir scooter along the pavement. An . 

en. The defendant pursued them in 

taken refuge. He called the women 

'bloody foreigners' and told the o ~q. back•tf]SOU1£0ffi '. Hx was convicted of using 
Il1verS~LY 01 rOrL are 

racially aggravated abusive or insulf egeW~rPlrf~c~llfo'f~~ the intent to cause fear or 
provoke violence contrary to the relevant provision of the Public Order Act 1986. His appeal 

against conviction was dismissed by the Court of Appeal and he appealed a second time, 

submitting that hostility towards a racial group within the meaning of the 1998 Act did not 

encompass hostility toward foreigners as a whole. 

The Crime and Disorder Act 1998 created racially or religiously aggravated versions of certain 

offences. The court had to be satisfied that the basic offence had been committed and then that it 

was aggravated within the meaning of s 28~ of the 1998 Act. Under that section the offence was 

racially or religiously aggravated if either at the time of committing the offence or immediately 

before or after do~ng so the offender demonstrated towards the victim hostility based on the 

victim's membership, or presumed membership, of a racial or religious group or the offence was 

motivated, wholly or partly, by hostility towards members of a racial or religious group based on 

441 

442 
'The nature of South Africa's legal obligations' 58 Centre for Human Rights, University of Pretoria. 
R v Rogers 2007 2 ALL ER 433. 
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their membership of that group. Section 28(4) defined 'racial group' as 'a group of persons 

defined by reference to race, colour, nationality (including citizenship), or ethnic or national 

origins'. 

It was therefore held that those who were not of British origin constituted a racial group within 

s 28(4) of the 1998 Act as did 'foreigners'. The 1998 Act did not require that a group be defined 

by what it was rather than by what it was not; whether a racial group was defined exclusively by 

reference to what its members were not or inclusively by reference to what they were, the 

criterion by which the group was define he statute intended a broad non-

technical approach as a matter of languag - -... J~ _, ___ s. The phenomenon attacked by 

racially or religiously aggravated versions !O:C~.~~tre.11.e.es were racism and xenophobia. The 

offences did not require particular wor he necessary hostility could be 

demonstrated in other ways although it wo e proved by the use of some well-

known terms of abuse. Making fine diftinction.s dependiE upon the particular words used would 

bring the law into disrepute. JJlile\"tfrtr~! n~Q"fn ~J;ili&)J;~ase, taken as a whole, 
Toaether in Rxcellence 

proved that the offender's conduct demon'stratea hostility to a racial group, or was motivated by 

such hostility, was a question of fact for the decision-makers in each case. The appeal in the case 

in question would, accordingly, be dismissed. 

In the case of London Borough of Ealing v Race Relations Board443 the council, which was the 

local housing authority, maintained a register of all applications for housing accommodation and 

a list of persons transferred from this register to the housing waiting list. The council adopted 

rules for the transfer from the register to the list. Rule 3(1) stipulated that an applicant must be a 

British subject within the meaning of the British Nationality Act 1948. In 1966 and 1968 Z, who 

was then a Polish national, submitted a housing application to the council, which declined to put 

him on the waiting list because he was not a British subject as required by r 3(1). A complaint 

was made to the Race Relations Board on behalf of Z. The board formed the opinion that the 

council had unlawfully discriminated against Z on the ground of his 'national origins' under 

443 London Borough of Ealing v Race Relations Board 1972 1 ALL ER 105. 
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ss 1(1) a and 5(c)of the Race Relations Act 1968. In June 1969 the board notified the council of 

their opinion and sought to secure a settlement between the parties and an assurance that the 

council's action would not be repeated. The council, after rejecting two requests by the board, 

issued a summons claiming declarations against the board and Z that they were entitled to 

decline to place Z on the housing list on the grounds that he was not, at the material time, a 

British subject. 

It was held that the council were entitled to a declaration that by declining to place Z on the 

housing list on account of his not then b""'"". ,.,.,,_.~at,,,,,,,t-,-m,-c,-rrh, ct the council did not commit a 

breach of s 5 ( c) of the 1968 Act; the expres • ns' in s 1 ( 1) of the Act indicated a 

person's connection by birth with a partic e pie who could be described as a 

'nation' and did not mean the same thin ' in the sense of citizenship of a 

particular state; by refusing to place Z on the e council had discriminated against 

him on the ground of his nationa¥!r. at the tim~ when the applications were made and not on the 

ground of his 'national origins'. fi1JJ.JMlrJ~ JJtf 9 tts tif1efoYe 444 reversed. 
Together in Excellence 

5.8.2 National Jurisprudence 

In Union of Refugee Women v Director: Private Security Industry Regulatory Authority445the 

applicants were the Union of Refugee Women, a voluntary association, and twelve refugees who 

had either had their registrations as security service providers withdrawn or had been refused 

registration as security service providers after applying for such to the Private Security Industry 

Regulatory Authority ("the Authority"). Respondents were the Director of the Private Security 

Industry Regulatory Authority, the Chairperson of the Private Security Industry Appeal 

Committee, and the Chairperson of the Council for the Private Security Industry Regulatory. 

444 

445 
1971] 1 All ER 424. 
Union of Refugee Women v Director: Private Security Industry Regulat01y Authority 2007 4 BCLR 339 
CC. 
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The Private Security Industry Regulation Act 56 of 2001 requires security service providers to 

register with the Private Security Industry Regulatory Authority. Section 23(1) (a) of the Act 

makes South African citizenship or permanent residence in the Republic of South Africa a 

requirement for registration. Section 23(6), however, provides that "(d)espite the provisions of 

subsections (1) ... the Authority may on good cause shown and on grounds which are not in 

conflict with the purpose of this Act and the objects of the Authority, register any applicant as a 

security service provider". Applicants challenged the provisions of section 23(1) (a) on the basis 

that they constituted a violation of the right to equality, and discriminated against persons who 

were not citizens or permanent residents of the Republic of South Africa. Respondents opposed 

the application. 

A majority of the Court (per Kondile AJ, ala, Nkabinde, Sachs and Yacoob 
JJ concurring) held that the challenge to t of section 23(1) (a) of the Private 

Security Industry Regulation Act 56 of 2001 fell to e dismissed. An order was made, however, 

that the individual applicants be VJY.Yn~§~i9{o~~rL-~~tion in terms of section 
Toaefher zn Exceftence 

23(6) of the Private Security fudustry Re'gu ation Act 56 of 2001. Respondents were to ensure 

that all applicants and potential applicants for exemption as security service providers were made 

aware of the nature of the information that had to be furnished in their applications for exemption 

_ in terms of section 23(6) of the Act. All such applications for exemption had to be considered in 

light of the majority judgment. Respondents were ordered to pay the applicants' costs jointly and 

severally. 

The judgment of Kondile AJ acknowledged that refugees were a vulnerable group in South 

Africa and stressed that foreign nationals, including refugees, were not inherently less 

trustworthy than South Africans. The reality of the situation was that citizens and permanent 

resid_ents would be more easily able to prove their trustworthiness in terms of the Security Act. 

Section 27(f) of the Refugees Act granted refugees the right to seek employment. Section 

23(l)(a) of the Security Act limited the refugees' right to choose employment only to the extent 

that they could not work in the private security industry. They were not prevented from seeking 
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employment in other industries. Furthermore, they could work in the private security industry if 

they successfully invoked the provisions of section 23(6) of the Act or if they acquired 

permanent resident status. While refugees were fully . entitled to work in South Africa, the 

guarantee contained in section 22 of the Constitution of the right freely to choose a trade, 

occupation or profession was restricted to "citizens". 

The impugned provisions did not . violate the right to equality. The regulatory scheme did not 

constitute a blanket ban on the registration of refugees as private security service providers; it 

me.rely served the purpose of screening en ants--t..,..,,_.._.,_'tt'"1.,~1te security industry. However, the 

· lack of assistance provided to refugees by t e matter for concern. The Authority 

ought, at the very least, to provide refug e information on the possibility of 

exemption in terms of section 23( 6) of th d also on how to apply for such 

exemption. An application for exemption ty was an internal remedy which 

remained available to the applicants. I! would ge fair now that th~ ~plicants were aware of what 

was expected regarding an applic1JUJM~fil.t oP,fnftQJ: ~fffy~ould have the guidance 
. . . . . To_aether in Excellence 

contamed m the Judgment when cons1cierlng exempt10n apphcat1ons, that the applicants be given 

an opportunity to apply for exemption. As regards costs, Applicants had raised important 

constitutional issues of practical relevance to the functioning of an industry that was becoming 

increasingly important in the South Africa. They were compelled to resort to constitutional 

litigation to clarify practical aspects of the ·operation of the regulatory scheme because of the lack 

of information and guidance provided by Respondents. Accordingly, Respondents were ordered 

to pay Applicants' costs. Mokgoro J and O'Regan J wrote a joint dissenting judgment (concun-ed 

by Langa CJ and Van der Westhuizen J) holding that section 23(1)(a) of the Act discriminated 

unfairly on the basis of refugee status. 

Indeed excluding refugees from the right to work as private security providers simply because 

they are refugees will inevitably foster a climate of xenophobia which will be harmful to 

refugees and inconsistent with the overall vision of our Constitution. As a group that is by 

defmition vulnerable, the impact of discrimination of this sort can be damaging in a significant 
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way. In reaching this conclusion it is important to bear in mind that it is not only the social 

stigma which may result from such discrimination, but also the material impact that it may have 

on refugees. As noted above, refugees will ordinarily be reliant on finding work to provide 

themselves with the means to maintain themselves and their families. It is true, as Kondile AJ 

pointed out, that refugees are permitted to work in other industries in South Africa, but 

nevertheless there is evidence to suggest that the relatively low-skilled work available in the 

private security industry is a significant source of employment for many refugees. Their 

exclusion from this form of employment is therefore not negligible and may well have a severe 

impact on the ability of refugees to earn a livelihood in South Africa. 

This prejudice is strong in South Africa. It sm~~,..-mytJJj~iJ.;Qt four Bill of Rights. Accordingly, 

special care needs to be taken to prevent it ously tainting the manner in which 
laws are interpreted and applied. If refugees sically untrustworthy, with their 

capacity to perform honestly and reliaply being placed 2resumptively in doubt, then xenophobia 

is given a boost and constitutionPJJ!Ys~~~t¥nPie . ~ltftlel&puty Minister of Home 
Toa ether in Excellence 

Affairs pointed out at a conference on forced migration, because of the historic isolation of South 

Africa, our people's perceptions are unfortunately insular, thus making them very susceptible to 

xenophobia. She observed that this situation is further exacerbated by the fact that there is often a 

problematic confusion in the minds of people between foreigners who are here illegally and 

refugees. This confusion is created because these two groups often occupy the lowest economic 

stratum in our society. She observed that they are invariably black and do not speak any local 

languages. 

The constitutional response to xenophobia need not, of course, involve exaggerated xenophilia. 

Just as refugees should be protected from irrational prejudice, so too should they not be able to 

lay claim to irrational privilege.446 The law - in this case section 23(6) - must be applied in a 

446 See He/ow v Secreta,y of the State for Home Department in line with this argument. In this case H was a 
Palestinian who formerly lived in Lebanon; she arrived in the United Kingdom and claimed asylum. Her 
case, in seeking asylum, included her political involvement with the Palestine Liberation Organisation (the 
PLO) and past actions which, she contended, would render her at risk from Israeli, Lebanese and Syrian 
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manner that is fair, objective, appropriately focused and in keeping with the letter and the spirit 

of our international and national legal obligations.447 Exercises of power that purport to have a 

neutral foundation but track stereotypes are often seen as flowing from and reinforcing negative 

presuppositions. fudeed, the routinised way in which power is exercised can readily become 

entangled in the public mind with existing prejudicial assumptions, reinforcing prejudice and 

establishing a downward spiral of disempowerment. One of the purposes of refugee law is 

precisely to overcome the experience of trauma and displacement and make the refugee feel at 

home and welcome. Disproportionate and uncalled-for adverse treatment would defeat that 

objective and induce an unacceptable and avoidable experience of alienation and helplessness. It 

authorities as well as various political facti n1:1 1H,L!,ll/ld!.Nl!I, e uired to return to Lebanon. In particular 
she had maintained publicly that Ariel SharO{ll~~~~~~i er of Israel, was implicated in a massacre 
at a refugee camp in which numbers of her r rives liacl been Illed. Her claim for asylum was refused by 
the Secretary of State; the adjudicator dismisse a R I gainst the notice of decision to remove her to 
Lebanon. The Immigration A~;al Tribunal refused her Qermission to appeal against that dismissal. She 
then sought a review of that t!)l Ii ~ • o s 1> . .a.; rmed the decision to refuse 
permission to appeal. H petitioned th~out!.P[~~si.on tp.,__s~.!.~¥P.eJ.hEJudge's decision on the ground that 
it was vitiated for apparent bias and 4.,Q@l({t.b~ctmiEi~H ! tf:He basis for that contention was that 
the judge was a member of the International Association of Jewish Lawyers and Jurists (the association) 
and was a founder member of a Scottish branch of the association. The Court of Session refused H's 
petition and she appealed to the House of Lords. She contended that the association was, inter alia, 'anti-
Palestinian ... anti-Moslem ... anti-pathetic to the PLO ... supportive oflsrael'. She referred, inter alia, to 
speeches of the president of the association and other material which she contended showed that the 
association, which had the express aim of pursuing human rights, had acquired an unbalanced character. 
She argued that the judge's membership of the association gave rise to a real possibility of bias because a 
fair-minded observer would think that the views put forward by the association represented views which 
the judge shared as a member or that the fair-minded observer would think that the judge could have been 
influenced by the views expressed by the association of which she was a member. It was held thata fair-
minded and informed observer, having considered the relevant facts, would not conclude that there was a 
real possibility that the judge had been biased by reason of her membership of the association. There was 
nothing save membership of the association to link the judge and the president of the association. Apart 
from her membership, the judge was in no different position to any judge who might or might not have 
private views about issues which came before the court but who was expected to put them aside and decide 
the case according to the law. It was no doubt possible to conceive of circumstances involving words or 
conduct so extreme that members might be expected to become aware of them and dissociat_e themselves 
by resignation if they did not approve or wish to be thought to approve of them, but the material in the 
instant case fell far short of involving such circumstances. The suggestion that mere membership in an 
association gave rise in the eyes of a fair-minded observer to a real possibility of unconscious influence, 
th.rough a form of osmosis, by materials in the relevant association's periodical which would be available to 
be read by the member was to be rejected. Accordingly, the appeal would be dismissed. He/ow v Secreta,y 
of State for the Home Department 2009 2 ALL ER 1031. 
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took away what the right hand of government, that accords to accredited refugees a special 

status, gives. 

One would also state, as was done in Chizunza, 448 that where the law seeks to correct the wrongs 

done by non-nationals, the latter must not conclude that such actions are xenophobic. In this case 

the applicant alleged that his dismissal for fraud and abuse of company resources was in fact 

based on unfair discrimination (because he was Zimbabwean and black), and so fell to be 

adjudicated by the Labour Court within the ambit of section 187(l)(f) of the Labour Relations 

Act 66 of 199 and section 10 of the Emplo .. rrrr.,....,,+-l>rn· t 5 of 1998. The respondent claimed 

that the court did not have jurisdiction to he r tn 

It was therefore held that the Labour Court ------ • sdiction in respect of disputes that 

should have been referred to the CCMA. The Labour Court had to determine the true nature of 

the dispute irrespective of the c JJJ.Ni~Jt§!°Qf fi?J cfs~j~fiYJpplicant. The court was 
Toaether in R~pellence 

bound to follow the "substantive sclidDl of thouglit' m terms of which the court only 

provisionally assumed jurisdiction until it made a finding as to the true reason for the dismissal. 

If the reason for the dismissal was the same as the one alleged by the employee, the court would 

adjudicate the dispute on the merits. However, if the reason for the dismissal was not the one 

alleged by the employee but a reason that fell under section 191(5) (a) of the LRA, then the court 

would refuse to adjudicate the dispute and let it be referred to arbitration. 

Although the existence of a differentiation was a precondition for discrimination, the mere fact 

of differentiation or an arbitrary treatment of an individual did not equate discrimination. 

Discrimination had a decidedly negative or pejorative connotation. A differentiation only became 

discrimination once a differentiation took place for an unacceptable reason, as listed in section 

6(1) of the EEA. Only once a link was shown between differentiation and one or more of the 

listed grounds, would discrimination be established. If differentiation was alleged on an unlisted 

448 See Chizunza v MTN (Pty) Ltd 2008 JOL 2208 (LC). 
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ground, the employee would bear the onus of proving that the differentiation amounted to 

discrimination. Where more than one reason was alleged for dismissal, the court would have to 

examine whether an automatically unfair reason was the dominant reason for the dismissal. 

The applicant had not placed any evidence before the court, to substantiate a claim that the 

dismissal of the applicant was discriminatory or that a discriminatory motive had played a role in 

his dismissal. The application was therefore refused and the matter referred to the CCMA for 

arbitration. With regard to crime, it is essential that a balance be struck between labeling non-

nationals as criminals and using people's n lie interest. The case of Bidmos v 

SABC News and 702 Talk Radio449 better ~ JJta'l~im~t<1V..e view. In Bidmos the Broadcasting 

Complaints Commission dealt simultaneou I 1 r complaints against two different 

broadcasters. The complainants alleged tha o <leasts in which the focus was on 

foreign crime syndicates operating in Sou discriminatory. The complainant 

objected to the discussions on Nigerian and mese crime syndicates, alleging that this 
University of Fort Hare displayed xenophobia. 

Together in Excellence 

It was held that the issue before the tribunal was whether the references to crime groups from 

outside South Africa amounted to a contravention of clause 35 of the Broadcasting Code. The 

said clause allows broadcasters to offer honest comment on matters of public importance. It was 

a known fact that certain crimes were perpetrated by foreign elements within the country. The 

broadcasts in question were merely commenting on this and the code had not been violated 

thereby. The complaints were dismissed. 

Similar complaints about alleged xenophobia were received against the SABC and Radio 

702. The Registrar received a complaint from Dr. Mubarak Bidmos dated 05 December 2004, 

regarding a broadcast on Radio 702 on 24 November 2004, whereby the presenter, Tim Madise, 

449 Bidmos v SABC News and 702 Talk Radio 2005 JOL 14280 (BCTSA). 
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interviewed Superintendent Andre Neethling, regarding the cracking of an alleged child 

prostitution ring in KwaZulu-Natal. Dr. Bidmos's complaint is that the discussion, in his view, 

amounted to "blatant xenophobia and by extension racism". 

Dr. Bidmos was also offended by a broadcast on 29 November 2004 whereby the presenter, Tim 

Modise, discussed with an international crime expert, Peter Gastro, foreign nationality crime 

syndicates and a discussion ensued on inter alia Nigerian and Chinese Nationals and he was 

particularly offended by the use of the word "mafia", in reference to the Chinese. Dr. Bidmos 

further questioned why it is important tor veal 

their race, and he came to the conclusion th! 

one particular group and stir up xenophobia' . 

ra or's nationalities and by extension 

edia "who deliberately target only 

Radio 702 argued that the broadcasts were not xenop obic at all, but were simply providing a 

platform for the discussion of isUeruM ~s Q\if KJtilil :i;~alk radio station; to get 
. lk' b • h fToaether in liExcellence d" Th b . f f h society ta mg a out issues t at are o nnpnrfance to t em, Iik:e cnme syn icates. e ne o t e 

Tim Modise Network, the programme on which the issues complained of were discussed, was to 

discuss in-depth or at length, issues of the day, which involve various guests who are invited 

onto the programme and the discussion thereof by listeners to give several viewpoints on those 

issues. The talk-show discusses both public issues and personal experiences. It was in this 

context that Superintendent Neethling was invited onto the programme, to discuss in-depth, 

amongst other things, the modus operandi used by alleged pimps in an effort to alert society as to 

the scourge of drug usage and what it leads to. One of the many angles to the discussion was also 

to applaud the police in their work, since it is often the stories on police inefficiency that make 

the headlines. 

The international crime expert Peter Gastro said in the interview with the presenter on 29 

November 2004, that the reference to the nationality of criminal groups will always be a 

controversial issue, but since it is important for the routing out of the crime syndicates, the police 
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ought to know who they are, where they are and how they operate. It is also in society's interest 

to give them that information to ensure that they do not fall victim to such crimes. That other 

people use the information to label certain nationalities as all being criminals, is both unfortunate 

and an unintended consequence, according to Radio 702. The presenter discussed this issue with 

both Supt. Neethling and Peter Gastro, and they both agreed. 

Clause 35 of the Broadcasting Code reads as follows: 

35.1 Licensees shall be entitled to broadcast comment on and criticism of any 
actions or events of public importan e 

35.2 Comment shall be an honest e p 
such manner that it appears clearly t.~ie.....eSJ~~~~, 
truly stated or fairly indicated and re e 1 

n and shall be presented in 
nd shall be made on facts 

It was held that it is a knowntJB_f~~ffil~ car (fff <a1fted by foreigners in this 
country. It is in the public interest, tha~~ ~ 1Jle.ER~\ti&?he police also often refer to 
the nationality of arrestees, especially where crime syndicates or rings are involved, without 

being prompted by the media. Therefore, although an accused or convicted person's nationality is 

not always referred to, however, where there has been a trend or prevalence for the commission 

of certain crimes by certain nationalities or groups of people, then their nationality has been 

reported on. Often the mentioning of the accused's nationality also serves to illustrate certain 

important societal imperatives, for example, that crime affects every part of society and therefore 

people need to be cautious all the time. But, as Peter Gastro said, the majority of crimes in South 

Africa are perpetrated by South African nationals and Radio 702 reports on that on a regular 

basis. 

The Tribunal was of the view that it is justifiable for a broadcaster, within the parameters of 

freedom of expression, to authorize a debate to include critical references to foreign nationals. A 

reasonable listener is not likely to believe that all Nigerians are criminals when interviewees and 

even presenters articulate views on crime syndicates. The Tribunal agreed with the complainant 
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that it would be highly irresponsible to simply categorize a foreign group as criminals. In the 

Tribunal's view, this is not what the programmes referred to did. They simply formed part of a 

debate that is highly appropriate. The debate does not promote xenophobia but raises issues that 

are particularly relevant for listeners. Freedom of expression, which is a precious Constitutional 

asset, could lead to listeners taking offense. But the Constitutional Court has held that freedom of 

expression will, at times, offend. When that offense is also reasonable in terms of section 36 of 

the Constitution, it would be unacceptable also in terms of the Broadcasting Code. Before the 

Tribunal found this to have been the case, the unfairness had to be unequivocally obvious. If this 

approach is not applied, debate would become a cloistered virtue, in which people who express 

views which are offensive or highly critical,n:TT,M'T-rin-t'J:IT'l'"l--t-f?~rnnce over their shoulders at the long 

shadow of what, in those circumstances, c • ctatorial state reminiscent of Nazi 

Germany and Apartheid South Africa. This s 

for daily within a constitutional framework, 

accordingly, of the view that the limits of 

ry from the ideals that are strived 

pure freedom. The Tribunal was, 

not transgressed by the broadcasts 

referred to by the complainant. 
University of Fort Hare 

Together in Excellence 

Whilst the sensitivity of the complainant to the issue of xenophobia was admirable, the Tribunal 

did not believe that clause 35 had been contravened in the broadcast complained about. It was a 

mistake not to have referred to an "allegation" or "alleged", but in the circumstances sketched by 

the SABC, it could be excused. The Tribunal agreed that it amounts to reckless broadcasting to 

classify certain groups where it is not in the public interest to do so. South Africans should be 

made aware of lurking dangers and it is not irresponsible to identify those groups. The Tribunal 

did not get the impression that there was any mali_ce in the mentioning of the nationalities 

(allegedly) involved. The complaints were therefore not upheld. 

Perhaps one case that has created a major stride in the legal realm regarding the rights of non-

nationals is that of Khosa. 450 In this case two separate matters ("the Khosa matter and "the 

450 Khosa and others v Minister of Social Development and Others; Mahlaule and Another v Minister of Social 
Development and Others 2(6) BCLR (CC). 
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Mahlaule matter) involving a constitutional challenge to certain provisions of the Social 

Assistance Act 59 of 1992 were consolidated for hearing. Both matters had been referred to the 

Constitutional Court for the confirmation of orders of constitutional invalidity. The applicants in 

both matters were Mozambic_an citizens who had acquired permanent residence status in the 

Republic of South Africa in terms of exemptions granted to them under the former Aliens 

Conti;ol Act 96 of 1991. They were thus permanent residents of the Republic of South Africa but 

not citizens. 

In the Khosa matter, the High Court declar d 

invalid. This section of the Act states: 

"subject to the provisions of this Act, be entitled to the appropriate social 

grant if he satisfies the Director-General that e -
University of Fort Hare 

(a) is an aged or disabled person otftoWf!t r ·lli Excellence 
(b) is resident in the Republic at the time of the application in question; 

(c) is a South African citizen; and 

(d) complies with the prescribed conditions. (my emphasis) 

In the Mahlaule matter, the High Court declared subsection 3( c) of the Social Assistance Act to 

be invalid. Section 4 of the Act governs child-support grants and states: 

"Subject to the provisions of this Act, any person shall be entitled to a child-
support grant if that person satisfies the Director-General that -

(a) he or she is the primary care-giver of a child; and 
(b) he or she and that child 

(i) are resident in the Republic at the time of the application for the grant in question; 
(ii) are South African citizens; and 
(iii) comply with the prescribed conditions." (my emphasis) 
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The effect of these orders was to oblige the State to provide social assistance under the Act to all 

"residents" who qualified for such assistance, irrespective of their citizenship. Unless "resident 

in the Republic" was construed narrowly to cover only permanent residents this implied an 

obligation on the State to provide assistance to both permanent and temporary residents. 

Mokgoro J (writing the judgment for the majority) pointed out · that because the Mahlaule 

applicants challenged the constitutionality of section 4B (b )(ii) of the Act as amended by the 

Welfare Laws Amendment Act, the orde ._.___,_,, ' urt was directed at that section. 

Technically, however, because that section ha ro ght into force, it was incorrect to 

refer to the provision in that way. Until pro t on was situated in section 3 of the 

Welfare Laws Amendment Act and it would\Ji~~ffi~~~berefore, to refer to it as "that part of 

section 3 which was to introduce section 4B(B e Act". For the sake of convenience, 

however, the judgment would re 

in section 3 of the Welfare Laws e , 

Respondents (the Minister of Social Development, the Director-General of Social Development 

and the Member of the Executive Committee for Health and Welfare in the Northern Province) 

conceded that, as a matter of law, children who were South African citizens should not be denied 

access to child-support grants and that a provision in legislation which denied such children 

access because their primary caregiver or their parents were not South African citizens would be 

unconstitutional. Accordingly, they did not oppose the confirmation of the order in the Mahlaule 

matter in so far as it declared s~ction 4(b) (ii) of the Act as amended and section 4(B) (b)(ii) as it 

appeared in section 3 of the Welfare Laws Amendment Act to be inconsistent with the 

Constitution to the extent that they excluded children who were South African citizens from 

social assistance. They contended, however, that such an order of invalidity should be suspended 

for 18 months to enable Parliament to amend the legislation. As to the Khosa matter and 

subsection 3(c) of the Act, Second Respondent informed the Court that, acknowledging the 

plight of the applicants who. were destitute and in need of care, First Respondent had been 
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urgently requested to consider extending the definition of a "South African citizen" in the Act to 

accommodate the present applicants and former refugees from Mozambique who were granted 

exemptions under the Aliens Control Act. Respondents contended that these concessions would 

settle the dispute between the parties and that there was therefore no need for the court to 

confirm the order of invalidity in respect of subsection 3( c) of the Act. 

Mokgoro J pointed out that this tender by the government parties did not resolve the questions 

before the court in the confirmation proceedings. An offer to settle a dispute made by one litigant 

to the other in such a case, even if accep e 

dispose of the confirmation proceedings. E 

have settled the dispute only between the 

resolve the unconstitutionality of the impu 

the ensuing legal uncertainty or 

ts had accepted the offer, it would 

·n casu. The settlement would not 

d the impact that those provisions 

had on the broader group of permanent resi ____ ified in all other respects for social 

. . d h. Un1vPr~1tv o t·ort ::ire. . 1 c , 
grants. An important purpose of coIJ-firmatioJJ: proctQipgs w~to ensure legal certainty. If 
parties were perm1tte to reac agreements tnat wuuL emo1ge t e Constitut1ona ourt s power Togetherzn xce[Lence 
to hear confirmation proceedings in relat10n to an order of invalidity, the purpose of ensuring 

legal certainty would be defeated. 

On the merits · of the matters, Applicants had contended that the exclusion of all non-citizens 

from the scheme was inconsistent with the State's obligations under section 27(1) (c) of the 

Constitution to provide access to social security to "everyone". The relevant parts of section 27 

( dealing with "health care, food, water and social security") provided: 

( 1) Everyone has the right to have access to -

( c) social security, including, if they are unable to support themselves and their dependants, 

appropriate social assistance. 

(2) The State must take reasonable legislative and other measures, within its available 

resources, to achieve the progressive realization of each of these rights." 
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Applicants also argued that the exclusion limited their right to equality, was unfair under section 

of the Constitution, and that the limitation was unjustifiable under section 36 of the Constitution. 

Their right to life under section 11 of the Constitution and their right to dignity under section 10 

were infringed without justification. In so far as the grants in favour of children were concerned, 

Applicants contended that the exclusion also infringed the rights that children had under section 

28 of the Constitution. 

Respondents contended that there were re the decision to exclude all non-

citizens, including permanent residents. Ci i r ed, was a requirement for social 

benefits in "almost all developed countries' . re entering the Republic of South 

Africa, were required to show self sufficien~~M~~~'et;tlify for permanent residence status. 

They were restricted from accessing the right • only for a temporary period of five 

years, after which they could ~1~$,lt!~i~~-'Plfb lization. On receipt of 

citizenship, they would have a right t 

infringement of the right was only of a temporary nature. The State had an obligation towards its 

own citizens first. Reserving welfare grants for citizens only created an incentive for permanent 

residents to naturalize. There was a concern that non-citizens might become a financial burden 

on the South Africa. An intolerable financial burden would be imposed on the State. The 

hnmigration policy of the State sought to exclude persons who might become a burden on the 

State. The Immigration policy aimed to encourage self-sufficiency among foreign nationals. 

Respondents pointed to a decision of a United States appellate court which held that certain 

legislative provisions which disqualified non-citizens who were legal permanent residents from 

participation in a benefit scheme were not inconsistent with the equal protection clause of the 

United States Constitution. 

Mokgoro J set out the approach to claims for socio-economic rights and the ambit of the right of 

access to social security in terms of section 27(1)(c). What distinguished the instant case from 

other socio-economic rights cases that had previously been considered by the Constitutional 
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Court was that, in addition to the rights to life and dignity, the social security scheme put in place 

by the State to meet its obligations under section 27 of the Constitution raised the question of the 

prohibition of unfair discrimination. Where the government might be able to justify not paying 

benefits to everyone who was entitled to those benefits under section 27 on the grounds that to 

do so would be unaffordable, the criteria upon which the payment of those benefits could be 

limited (in casu citizenship) had to be consistent with the Bill of Rights as a whole. If the means 

chosen by the legislature to give effect to the positive obligation under section 27 unreasonably 

limited other constitutional rights, that also had to be taken into account. 

Mokgoro J then turned to considering the r¢~ ll9.'rtat5leID~ss-'J5.t 

the reasonableness of legislative or other eaS'lim~~~~ 

into whether other more desirable or favou 

resources could have been spent. A wide ran 

e legislative scheme. Considering 

he State courts would not enquire 

ld be adopted, or whether public 

easures could be adopted of which 

many might meet the requirement of reasonableness. Once it was shown that the measures did 

so, this requirement would be mlJ kUYo~~~ Qi "f 'J[isJlflf !t light of the context. Of 
Together in Excellence 

importance in casu was the right to social security and the exclusion from the scheme of 

permanent residents who, but for their lack of citizenship, would qualify for the benefits 

provided under the scheme. In considering whether that exclusion was reasonable, it was 

relevant to consider the purpose served by social security, the impact of the exclusion on 

permanent residents and the relevance of the citizenship requirement to that purpose. It was also 

necessary to consider the impact that this had on other intersecting rights. In casu where the right 

to social assistance was conferred by the Constitution on "everyone" and permanent residents 

were denied access to this right, the equality guarantee entrenched in section 9 was directly 

engaged. 

Mokgoro J also considered the purpose of providing access to social security to those in need. A 

society had to attempt to ensure that the basic necessities of life were accessible to all if it was to 

be a society in which human dignity, freedom and equality were foundational. The right to 

access to social security, including social assistance, for those unable to support themselves and 
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their dependants was entrenched because society in the Republic of South Africa valued human 

beings and wanted to ensure that people were afforded their basic needs. The Judge also 

considered the reasonableness of citizenship as a criterion of differentiation in the context of the 

impugned legislation. It was necessary to differentiate between people and groups of people in 

society by classification in order for the State to allocate rights, duties, immunities, privileges, 

benefits, and so forth, and to provide efficient and effective delivery of social services. Those 

classifications nevertheless had to satisfy the constitutional requirement of "reasonableness" in 

section 27(2). The differentiation, to pass constitutional muster, could not be arbitrary or 

irrational nor could it manifest a naked preference. There had to be a rational connection between 

the differentiating law and the legitimate IT'rn"'l"n'-!.'"'tJ"'" .... 4.-1-n:.-n: ... ,,_.,= ...... ri"-,... =TI'"f"l'Tlse it was designed to achieve. A 

differentiating law which did not meet thes be in violation of section 9(1) and 

section 27(2) of the Constitution. 

Mokgoro J then considered the arg}lments raise by Respondents as justification for the 

limitation. Even assuming that tJJpjfs~~~l QcfIQ~! JjpJf the exclusion based on 
Toaether in Excellence 

non-citizenship provisions of the Act and the immigration policy it was said to support, 

rationality alone was not the test for determining constitutionality under the South African 

Constitution. Section 27(2) set the standard of reasonableness. This was a higher standard than 

rationality. The fact that the differentiation between citizens and non-citizens might have a 

rational basis did not mean that it was not an unfairly discriminatory criterion to use in the 

allocation of benefits. Differentiation on the grounds of citizenship, while not a listed in section 

9(3) of the Constitution was clearly a ground analogous to those listed. It therefore amounted to 

discrimination. It then became necessary to determine whether that discrimination was unfair. 

Applicants were part of a vulnerable group in society and, in the circumstances in casu, were 

worthy of constitutional protection. The discrimination in question was unequal treatment of part 

of the South African community. Both permanent residents and citizens contributed to the 

welfare system through the payment of taxes. Because of that fact, the lack of congruence 

between benefits and burdens created by a law that denied benefits to permanent residents almost 
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inevitably created the impression that permanent residents were in some way inferior to citizens 

and less worthy of social assistance. The exclusion of permanent residents in need of social-

security programmes forced them into relationships of dependency upon families, friends and the 

community in which they lived, none of whom might have agreed to sponsor the immigration of 

such persons to the Republic of South Africa. This cast such permanent residents in the role of 

supplicants. This had a serious impact on their dignity. Denying them their right under section 

27(1) therefore affected them in a most fundamental way. This denial was unfair. In the case of 

section 4(b )(ii) of the Act, dealing with child-support grants, the denial of support to children in 

need also entrenched upon their rights under section 28(1 )( c) of the Constitution. 

Weighing up the competing considerations w+l4-G-lort:a1Ct~1-1:i-tA 

were involved, the majority were driven to 

from the scheme for social security, the legis 

ccount the intersecting rights that 

by excluding permanent residents 

eir rights in a manner that affected 

their dignity and equality in material rt spects. J.?ignitr nd equa~ were founding values of the 

Constitution and lay at the heaV W~f "tcY ~.1ilif ~ fic1e~1l r~ason for such invasive Toge'tfier In ~xcelrence . . 
treatment of the rights of permanent residents had not been established. It followed that the 

exclusion of permanent residents was therefore inconsistent with section 27 of the Constitution. 

In respect of the Khosa matter, the court set aside the order of invalidity made by the High Court 

striking down section 3(c) of the Social Assistance Act 59 of 1992, prior to its amendment by the 

Welfare Laws Amendment Act 106 of 1997. It replaced the High Court's order with an order 

declaring the omission of the words "or permanent resident" after the word "citizen" form 

section 3( c) of the Social Assistance Act 59 of 1992, prior to amendment by the Welfare Laws 

Amendment Act 106 of 1997, to be inconsistent with the Constitution. The omission of the 

words "or permanent resident" after the word "citizen" from that part of section 3 of the Welfare 

Laws Amendment Act 106 of 1997 which was to amend section 3( c) of the Social Assistance 

Act 59 of 1992 was also declared inconsistent with the Constitution. In order to remedy the 

defect, section 3(c) of the Social Assistance Act of 1992 prior to its amendment by the Welfare 

Laws Amendment Act was to be read as though the words "or permanent resident" appear after 

160 



 

 

the word "citizen". That part of section 3 of the Welfare Laws Amendment Act which was to 

amend section 3(c) of the Social Assistance Act was to be read as though the words "or 

permanent resident" appeared after the word "citizen". 

In respect of the Mahlaule matter, the Court set aside the order of invalidity made by the High 

Court striking down of section 4(b )(ii) of the Social Assistance Act 59 of 1992 as amended by 

the Welfare Laws Amendment Act 106 of 1997. It replaced the High Court's order with an order 

declaring the omission of the words "or permanent resident" after the word "citizen" from 

section 4(b )(ii) of the Social Assistance Ac 

to be inconsistent with the Constitution. 

amended, was to be read as though the wo d 
from that part of section 3 of the Welfare L 

4B(b )(ii) into the Social Assistance Act was 

e Welfare Laws Amendment Act, 

f the Social Assistance Act, as 

ct which was to introduce section 

inconsistent with the Constitution. 

That part of section 3 of the W e\ffe Laws .An;iendmeh~ct 10~ 197 which was to introduce 
section 4B(b)(ii) into the Social MJJ!Y~~l-t;.¥ o9 J~'l?f1! fie _g.fJts though the words "or Toqetnerin xcetence 
permanent residents" appear after the wora "citizens". 

The First and Second Respondents were ordered to pay the costs of the proceedings. 

5.9 Conclusion 

In conclusion, it is important to ensure the legal protection and interests of vulnerable non-

nationals, who are consistently victims of violent xenophobic attacks and other prejudices. This 

duty lies not only with government, but civil society and other role players. It has also been 

noted that there are numerous legal provisions that protect non-nationals, both within the broader 

international framework and within South Africa's legal dispensation. Moreover, it has been 

identified that gaps still exist in the national framework. Again, it is of paramount importance to 

ensure the proper recognition and application of existing laws; if non-nationals are to be 

protected from xenophobic perceptions. Subsequent to the legislative analysis, the next chapter is 

an analysis of South Africa's legislative and other responses to xenophobia. Although South 
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Africa's responses are discussed within the 1994-2010 period, particular emphasis has been paid 

to the 2007-2010 period, largely because of the impact of xenophobic attacks which were 

experienced within this period. More so, the May 2008 attacks left 62 people dead, thousands 

lost their properties and homes, many lost their identification documents and the response from 

government, civil society organizations, human rights institutions, churches and other institutions 

deserves to be noted. Chapter 6 is therefore devoted .to an analysis of South Africa's response to 

xenophobia. 

SOUTH 
Together in Excellence 

6.1 Introduction 

The previous chapter dealt with the legislative framework of the study. It discussed the 

international legal framework, the national legal dispensation and the cases that dealt with 

discrimination of non-nationals. The previous chapter therefore exposed the existence of 

xenophobia in a country based on values of democracy, human rights and equality. This chapter, 

Chapter 6, analyzes the efficacy of legislative and other measures employed by South Africa in 

curbing xenophobia in the country. It explores the role played by government and civil society 

organizations during and after the May 2008 attacks and exposes the loopholes in various 

interventions. The Chapter places a particular emphasis on the role played by the South African 

Human Rights Commission, an institution mandated to protect the rights of non-nationals in 

South Africa. Examining the challenges faced by various role players during and after the May 

2008 xenophobic attacks is another core aim of this chapter. This chapter is therefore dedicated 

to an analysis of South Africa's legislative and other responses to all these incidents. However, 
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special emphasis has been placed on the May 2008 attacks, largely because of their impact on 

African non-nationals, and the special role played by all those involved in offering them support 

before, during and after the attacks. 

6.2 Responses to the violence 

Regardless of the causes, the violence that took place was both vicious and widespread. It left 

thousands displaced, unable to return home for fear of their lives. Government response was 

disorganized and lacking in leadership.451 Right from·the beginning, it was slow in declaring the 

violence a crisis: although the attacks beg , the government's decisive action 

May 2008.452 Four days into the 

si ion political party, called for the 

top the violence. "The army should 

believe we might have reached that 

to stop the violence came more than ten d 

violence, the Democratic Alliance (DA), t 

deployment of the army to help the overstre 

be used in a civilian context only in an emer=-----..,._,__.~--

stage," said party spokesman was deployed in the 

451 

452 

453 

While the national government's response was initially slow, members of the public, humanitarian and 
UN agencies, local charities and civil society organizations provided immediate assistance to those 
displaced and sheltered at police stations, community halls, churches, mosques and other temporary 
shelters. Provincial and city governments mobilized the Disaster Management services to co-ordinate the 
humanitarian response. The situation was formally declared a "disaster'' in Gauteng and Western Cape 
provinces, eventually leading .to the establishment of official sites in both provinces to provide protection 
and safety for displaced individuals. Some of the officially-identified sites were unsuitable, such as the 
intended site near Wadeville in Gauteng and Soetwater on the Cape Peninsula. There was a need for 
training on standards and principles for the establishment of Displaced Persons' camps, and development 
of a budget from the humanitarian community, but there was also political pressure to act quickly. In the 
Western Cape, there was also a difference of opinion for a period of time between the leadership of the 
Cape Town city government and the Office of the Premier which affected the delivery of essential services 
and other decision making. The South African state, with the advice and support, including financial, of 
UN agencies, humanitarian and charitable organizations and a wide range of other civil society 
organizations, largely funded the response to this emergency. See Amnesty International 'Amnesty Report' 
September 2008 2. 
In common with many other disasters, the wide-scale displacement in May 2008 was met with an initially 
chaotic response. See Igglesden V 'Xenophobic Violence in South Africa in May 2008 : The Humanitarian 
Response in Gauteng and the Western Cape (a narrative account) 2008 5 University of the Witwatersrand 
Forced Migration Studies Programme. See http://cormsa.org.za/wp-
content/uploads/Research/Disaster/N arrativeHumanitarianResponse. pdf. (Accessed 2 7 April 2010). 
See NkululekoNcana and Thabo Mkhize "Politicians dither as the violence spreads." The Times. 15 May 
2008. 
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more displaced. Although criticized by some Civil Society Organisations, political parties all 

hailed this action and it turned out to effectively stop the violence.454 

However, the government was not alone in providing limited leadership. According to Tim 

Wilson "we have good laws; we have responding institutions too but these are mismatched, 

lacking in le_adership."455"Churches that fought against apartheid are no longer actively involved 

in empowering the public", adds Bishop Paul Verryn.456 "The complaining groups, the victims of 

xenophobia and all South Africans are yearning to be led", concludes Tim Wilson. For instance, 

when political leaders came out in unison 'ITTln-r.,,,'?"\J':.J:J.:=""Trr,rr.~j""-t-h·e violence, even criminals heeded 

their calls.457 Three days after the violence -~ nal Executive Committee member 

Winnie-Madikizela Mandela visited familie xenophobic violence in Alexandra 

and apologized to the non-nationals. 

The overall lesson learned in th!JJJJi¥sh~~1itY42iff g~ sl!~~rship in public affairs. 
Toaether m ~Excellence . 

While not implicating the government dire'ctly, many have complained about government actions 

and reactions to the entire process before, during and after the violence. These actions directly 

454 

455 

456 

457 

In a statement quoted by the Mail & Guardian, Lawyers for Human Rights (LHR) expressed concern that 
"such use of the military creates a situation similar to apartheid period before 1994. In any event, 
investigation of crime, public safety and prosecution of crime committed against foreign nationals require 
members who are trained in those areas. The military is not equipped to bring to book perpetrators of 
crimes against xenophobia victims" See the Mail & Guardian and Sapa "Xenophobia: Mbeki gives nod to 
army". Johannesburg: 21 May 2008. 
CRAI interview with Tim Wilson, Coordinator of CSO activities on Xenophobia in Johannesburg on the 6th 

of August 2008. Amnesty International is also concerned that since July 2008 certain trends have begun to 
emerge in the government's response to the crisis which are threatening to or have violated the rights of 
affected individuals, including refugees and others in need of international protection. The trends, 
particularly in Gauteng province, include: 1. The implementation of accelerated asylum procedures 
without sufficient procedural safeguards and consequently creating the possibility of forcible return to 
countries where the person may be at risk of persecution (refoulement) ; 2. The misuse of criminal charges, 
unlawful detention and threats to deport individuals who failed to co-operate with administrative 
procedures at the camps; 3.Obstruction from time to time of access by humanitarian, legal and other 
support organizations; 4.The reduction in the level of essential services, including access to food. See 
Amnesty Report 2008 2. 
CRAI interview with Bishop Paul Verryn of the Methodist Church on 6 August 2008 at the Church offices 
in Johannesburg. 
"Mandela calls for 'social cohesion' The Times. 17 June 2008. "Beware holocaust mentality: Tutu" The 
Times. 20 June 2008. 
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and indirectly contributed to the rise of an unhealthy environment between local citizens and 

non-nationals. 

6.3 Responses to humanitarian needs 

During the attacks and in the immediate aftermath, frightened non-nationals sought refuge in 

police stations and other local government structures. 458 It fell on these structures, therefore, to 

provide an immediate response. The United Nations High Commissioner for Refugees 

(UNHCR), for its part, saw an increased d for third country resettlement. In 

addition, UNHCR played a key function du • vising the government, including 

providing materials for setting up camp faci it· m 111 .. .. ~c1 . At the height of the displacement 

in May, there were nearly 40, 000 intern'\1t~~~~~1 sons at 140 sites in the Gauteng, 
Kwazulu-Natal and Western Cape provinces. _____ - elters or camps were then set up in 

various locations across South Ati¥a to_provide~~ote~i and saf~y for displaced individuals. un1vers1Ly or on ttare 
Together in Excellence 

Few Civil Society Organisations (CSOs) took interest in promoting integration processes or 

addressed xenophobia before the violence broke out. In the wake of the recent crisis, however, 

many CSOs,459 along with many in the business community and faith based organizations 

(FBOs) lent a hand at a cost to their regular programmes. While CS Os were involved in the 

humanitarian efforts, their contribution to the government's re-integration programme was 

minimal.460 This was partly due to a lack of comprehensive planning and limited information and 

consultation. As with the initial response to the violence, the government's response to the 

458 

459 

460 

See Hlatswayo M "Research Report on Cosatu's Responses to Xenophobia" 2010, The Atlantic 
Philanthropies, University of Johannesburg. 
In Gauteng the following institutions were key in offering humanitarian support: Centre for Study of 
Violence and Reconciliations (CSVR), Disaster Management Centre (DMC), Faith Based Organisations 
(FBO), Foundation for Professional Development (FDP), Jesuit Refugee Services (JRS), Medecins Sans 
Frontiers (MSF), and provincial Disaster Management Centre (PDMC). In Western Cape the following 
cluster were key institutions involved in offering humanitarian support: Albert Park Outreach Network 
(APON), Action Against Xenophobia (AAX), Centers of Safe Shelter (CoSS), CSVR, DMC, FBO, FDP, 
Mennonite Central Committee (MCC), Medicines Sans Frontiers (MSF), UNHCR, United Nations Office 
of Coordinating Humanitarian Affairs Regional (OCHA). 
See Desai A "Responding to the May 2008 Xenophobic Attacks: A Case Study of the Gift of the Givers" 
2009, (The Atlantic Philanthropies), University of Johannesburg, Centre for Sociological Research. 
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humanitarian emergency that subsequently developed was slow. For instance, in the Western 

Cape it took three weeks from when camps were set up on 22 May to define which authority was 

responsible for maintaining them, with disputes between the city and provincial government 

about who should be responsible for the camps. Once the situation was declared a national 

disaster this was resolved in part through the creation of a Joint Task force. Even after this 

method was created, however, the management of efforts was slow. 

By the time the CRAI team visited Gauteng, several camps had been closed down and people 

moved to different sites. At the time of tk'n-;:•,."r..~.,~_ .... ~.w ..... i-"1. 1'ris"~maining camps in Gauteng were 

located at Rand Airport, Rifle Range, s1 ·ver Road (Alex), Wadeville and 

DBSA (Olifantsfontein) and housed a po han 7,373 people461 while in the 

Western Cape there were five major camp ate and non-state shelters with an 

approximate population of 10, 000 peopl lting crisis tested South Africa's 

competence in crisis management. A. numb et of CSf £ FBOs and members of the business 

community responded quickly to \Jfit"¼~Ji§1't¥ cRs~. Fgi;~at\i~~andard Bank463together TQgetnerznlixceuence 
with the Nelson Mandela Foundation (NMF) and its affiliates were among the many institutions 

that donated funds. UNHCR provided 2,000 tents, 7,000 blankets and 2,000 sleeping mats.464 A 

number of organizations provided humanitarian assistance such as portable water and blankets at 

different camp sites. While some provided food, others such as Medicines Sans Frontiers 

provided medical clinics. A number of religious institutions of different denominations housed 

and provided for victims. 

In a presentation made at the Parliamentary Seminar on Migration and Xenophobia, CSVR 

reported that in Kwazulu Natal "CSOs were the only ones responding to the needs of the 

displaced people".465On some cases where the government responded without sufficient 

461 
462 

463 

464 
465 

See CSVR "Abbreviated Site Report" June 2008. 
See Fatima Hassan "Report on Xenophobic Attack in the Western Cape." June 2008. 
Standard Bank. "Standard Bank to Donate R3m to the Victims of Xenophobia" 2 June 2008. 
UNHCR ';South Africa: UNHCR aid provided to displaced," 30 May 2008. 
See CSVR "Understanding Current Xenophobic Attacks and How South Africa Moves forward." June 
2008. 
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consultation, this resulted in problems. For instance, in the selection of Vickers Road as a site in 

Johannesburg, the lack of consultation meant that the authorities were unaware of the fact that 

the George Goch hostel, which was next to the site, has a history of violence. 466 The location of a 

camp there was only prevented as a result of a successful challenge by CSOs. A second example 

was the establishment of a site in W adeville, where there were concerns about toxicity levels in 

the soil, which were later confirmed and resulted in the forced removal of sheltering migrants. At 

City Deep, another site in a dusty old mine dump, MSF medical practitioners complained that the 

environment aggravated patients with respiratory infections. The camp was also closed down. A 

number of CS Os responded to this crisis at a significant cost to their regular programming. 

For government, humanitarian activities anY.~&:WL=· ent following the violence fell, at 

the provincial level, under the purview of d s~fl:~;~;;::mi:~t. Generally, disaster management 
involves responses to natural disasters sue nd virus outbreaks. However, the 

humanitarian problems following the ':iolence place ~ificant strain on the arrangement. Their 

management was unprecedented.\J Yru t£s!"~~~ltJfJJfs\Jf were security concerns 
- Toaether in Excellence 

and issues of documentation. Placing the response to the crisis only under this heading 

constrained the ability of the government to respond speedily and effectively to the problem. 

6.3.1 Access to services in camps 

The official safety sites for displaced persons, which were set up after the May 2008 violence, 

provided adequate shelter in most cases and access to essential services. NGOs also played a 

vital role in the provision of food and other basic assistance as well as psycho-social support. In 

addition, particularly in the W estem Cape, NGOs monitored the conditions in the various camps 

and pressed for improvements where necessary.467 In the Gauteng province, authorities decided 

to close the camps in August, by force if necessary.468 A legal challenge prevented provincial 

authorities from carrying out these closures as planned. 

466 
467 

468 

See CSVR Report 2008op cit. 
See Desai op cit. 
Ibid. 
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6.3.2 Access to food 

In the initial period following the setting-up of the camps, residents predominantly received three 

meals a day. By August 2008 when Amnesty International visited camps in Gauteng province, 

residents of several camps reported that meals had been reduced to two and in some cases 

ceased, or only irregularly provided by virtue of donations from private individuals or charities. 

In some camps, for example, Wits Road, DBSA and Akasia, the provision of milk for infants 

was discontinued around August. 

In Akasia camp, residents informed the or·gaJ~~"l'I7i~~to d assistance had ceased as of 15 

August, which is the date on which the Ga t a thorities had intended to close the 

camps prior to the Constitutional Court ord ----- st that temporarily interdicted their 

closure.
469 

This absenc~ offoodf¥~~;f~i1yfob¥ wu~?ering this time, reside~ts 
told Amnesty Internat10nal that 't!iey liaa mµe su~ an 1watertogether to try and sustam 

Togetnerinlixce ence 
themselves. Some residents also sold tlieir clothes in a local township to obtain money to 

purchase food. A local faith-based charity was able to provide some food on several occasions at 

the end of August. The proyision of essential services for Akasia camp were being affected by 

continuing disputes regarding responsibility for the camp between the Gauteng provincial 

government and Tshwane (Pretoria) municipal authorities.470 Amnesty International was told by 

the Member of the Executive Committee (MEC) for Local Government for the Gauteng province 

on 3 September that the provincial government did not accept that the displacement site at 

Akasia was their responsibility.471 The MEC told Amnesty International: "We did not want to 

deal with them". In early September the UN-coordinated protection working group began to 

develop a plan for addressing immediate humanitarian needs, as well as a staged process for the 

humane closure of the camp.472 

469 

470 

471 

472 

See CSVR Report op cit. 
See Amnesty International 2008 7 
Ibid. 
See Amnesty International 2008 7. 
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The Amnesty International report473 also states that humanitarians and organizations providing 

legal advice and other forms of support were prevented on a number of occasions from entering 

the camps in Gauteng province. This occurred particularly when the Department of Home 

Affairs officials, with police support, were visiting the sites. At Wits Road camp, for instance, 

residents told Amnesty International that the camp management did not allow journalists and 

some NGOs to visit the camp and that on 25 August, the camp manager had ordered for the 

camp committee, made up of camp residents, to be disbanded. 474 They reported that the camp 

manager threatened them with arrest if they talked to NGOs. It is worth noting that Amnesty 

International delegates met camp residents outside the camp and that when they asked to visit the 

camp, the camp manager told them that the d the camp but not interview any 

heir presence in the camp. 

6.3.3 Adequate shelter and access to me 

While most camps had UNHCR, military or Dis agement tents, the situation differed in 

some locations. For instance, t a n visited by Amnesty 

International consisted of two large te ........... _......_J,.... ffi(ooD~t tat1H~Ehere the displaced people had 

been moved by police. While there were initially 186 people in the camp, by the end of August 

this number was down to 97, including 42 children under the age of 18. Camp residents did not 

initially have tents and slept in the open. A tent was set up by a private individual but she was 

pressured to take it down after ten days. Two tents were then set up by a local organization, but 

camp residents reported to Amnesty International that the organization was being pressurised by 

local authorities to take the tent down. The tents as well as the nearby portable toilets were 

removed on the morning of 8 September. 

In Akasia, a camp near Pretoria that in early September had about 900 residents, it was found 

that most displaced persons were housed in army-provided tents that appeared adequate. Somali 

refugees and asylum seekers, however, were housed in a smaller part of the camp, separated 

from the main camp by a small empty plot of land. They predominantly had makeshift tents, 

473 

474 
Ibid. 
Ibid. 
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made of primarily plastic sheets and blankets set up on thin pieces of wood. Overcrowding in the 

tents increased after the authorities took down a large tent that was used as both shelter and as a 

mosque; 40 people who slept in this tent had to relocateto the smaller, overcrowded tents in the 

camps. Camp residents reported that the authorities had told them that they had to take the tent 

down as the lease on the tent had expired. 

There is a clear need for psycho-social support for those displaced by the May violence, both 

inside and outside the camps. The displaced were affected in different ways by the attacks: some 

were direct victims, having been physicall · s have lost friends or family and 

many have lost property. The common ele .... .....,.u. .. , .. ir sense of safety and security has 

been severely affected. 475 It is crucial to r c:.PJ;?;I112:e-.J~Wt.lmllV of these displaced persons have 

come to South Africa having fled wars, vio u • on in their own countries and that 

the xenophobic violence may have aggravate their sense o vulnerability and their need for safe 

accommodation and psycho-social support. 476 !ssues i entified bt ¥1~~!al health professionals as 

affecting the displaced included Vm¥~ ~tN~Qct,ij~~§usion and lack of care, 
. . Toaetlier in Rxcellence 

stress related illness and suicidal thoughtS: as well as Tears for safety and vulnerability to crime 

arising from the May violence. 477 Amnesty International delegates were told by camp residents 

of Akasia that one Somali man who had struggled with depression died after he walked into 

traffic in July, in an apparent suicide.478 

6.3.4 Access to legal protection 

The Department of Home Affairs (DHA), the primary agency responsible for migration policy, 

issues registration documents to migrants to protect them from deportation. The department, 

however, has been accused of ineffective registration of many immigrants (mostly 

Zimbabweans) who were left without documentation and information gathering. This need was 

also recognized by many NGOs. However, many of the non-nationals affected by the violence 

expressed concern that registration would facilitate their deportation. 

475 

476 

477 

478 

See Amnesty 2008 9. 
See Amnesty 2008 9. 
Ibid. 
Ibid. 
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In addition, the South African Police Service (SAPS), whose role in border control and crime 

prevention had previously been found wanting in relation to non-nationals, in particular through 

allegations of unnecessary arrests and extortion of migrants, refugees and asylum seekers, played 

a positive role in responding to the attacks, increasing police presence in areas affected by 

violence, and keeping victims safe in their stations. It was clear, however, that they were simply 

inadequately equipped to respond to the scale of the violence and unable to protect the 

population as a whole. Furthermore, many of the displaced required legal assistance in order to 

reclaim their property and rights. Some CSOs provided legal representation, including the Legal 

Resources Centre (LRC) and Lawyers for H matih.JKill;!.i.titi~Vl ), among others, on issues such as 

egration plans. victims without ID cards, relocation cases a 

At the time the CRAI team was in 

scheduled to close on 15 Augu t 

number of CSOs to seek a court injunOO 

----~ - - ---r--s in Gauteng and Cape Town were 

m,~:et~tnl:>er-,~~MJ~o - ively.479 This forced a 

the crisis extended from the initial violence into the camps and shelters to which they had fled to 

escape the violence. 

6.3.5 Monitoring and coordination 

The South African Human Rights Commission (SAHRC) and UNHCR since 1998 have played a 

useful but quiet role in the "Roll Back Xenophobia Campaign". The campaign aimed to conduct 

public education and awareness programmes on asylum seekers, refugees and migrants with a 

view to reducing negative perceptions of, and hostility towards, foreign nationals. As part of its 

mandate,480 the SAHRC advises the South·African government and monitors the human rights of 

479 

480 

See UN OCHA "Violence Against Foreign Nationals in South Africa" Centre for Safe Shelter and 
Displaced Population Totals By Province as of 12 August 2008. 
The legal mandate of the SAHRC derives from section 184( 1) of the Constitution of the Republic of South 
Africa. This section states that the SAHRC is required to: a) promote respect for human rights and a culture 
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people residing in South Africa, including migrants and refugees. Following the attacks, the 

SAHRC worked to mobilize the CSOs to monitor events on the ground. 

As in many situations of humanitarian crisis, coordination of applicable actors was vital. For 

example, in the initial stages SAHRC coordinated and visited victims in police stations. 

However, on May 19, they convened a meeting of Chapter 9 institutions,481 CSOs and FBOs to 

discuss their response to the xenophobic violence. The meeting mandated CSVR to coordinate 

CSO efforts on behalf of the displaced. On 20 May 2008 a similar meeting of over 20 civil 

society organizations was held in Cape To 

AIDS Law Project. A Task Force was form 

the national government and CSOs to pre 

humanitarian and other forms of assistance 

·~-~1-h-,:> Treatment Action Campaign and 

stern Cape provincial government, 

•lU--..1a:ef.(;~~ag,aU1st non-nationals, and to provide 

6.3.6 Media coverage of the vioVrWversity of Fort Hare 
Together in Excellence 

Although, as previously noted, insensitive reporting of immigration issues might have 

contributed to the violence, it should also be noted that in the crisis period nearly all media came 

481 

482 

Of human rights. b) promote the protection, development and attainment of human rights; and c) monitor 
and assess the observance of human rights in the Republic of South Africa. Section 184(2) of the 
Constitution read together with section 9 of the Human Rights Act 1994 empowers the SAHRC to a) 
investigate and to report on the observance of human rights; b) take steps to secure appropriate redress 
where human rights have been violated; c) carry out research and d) educate. The role played by the 
SAHRC during the 2008 attacks will be explored later. This analysis will also address the problems 
faced by this institution in trying to "put out the fires". 
The Chapter 9 institutions are established by Chapter 9 of the South African Constitution. These 
independent organizations have as their general mandate the strengthening of constitutional democracy 
in South Africa. They are subject only to the Constitution and the Law, and they must be impartial and 
must exercise their powers and perform their functions without fear, favour or prejudice. The Chapter 9 
institutions are: the Public Protector, the Human Rights Commission, the Commission for the Promotion 
and Protection of the Rights of Cultural, Religious and Linguistic Communities, the Commission for 
Gender Equality and the Electoral Commission. 
The Task Team is comprised of representatives from the AIDS Law Project, the Treatment Action 
Campaign, Black Sash, People Against Suffering, Suppression, Oppression and Poverty (PAS SOP), the 
Congress of South African Trade Unions (COSATU), the Commission for Gender Equality, Sonke Justice 
Network, UCT Centre for Refugees, the SAHRC, AIDS Rights Alliance for Southern Africa, and the 
Mitchells Plain Traders Association. As in Gauteng, a civil society task team has been established and it 
is made up of trade unions, faith based organizations, legal and human rights organizations, humanitarian 
agencies and refugee organizations. The purpose of the Task Team is to work with the Western Cape 
provincial government and with national government to prevent violence against non-nationals and to 
provide humanitarian and other forms of assistance where necessary. 
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out to condemn the killings and other violence. This was not true of all outlets. In the immediate 

aftermath of the outbreak of violence in May, however, the nature of reporting may have 

increased panic. According to the deputy director of the regional office of the UNHCR, 

"watching a victim burning alive on television might have sent a chilling message to foreigners 

and many may have panicked and ran from their homes." 

Furthermore, as the violence occurred, the media was under obligation to provide information to 

the public. fudeed, although some commentators criticized the fact that the reporting focused on 

the current attacks (whereas similar attacks .,.,...,,,, ...... ....... ... -v,,,...,-~ • the past), the timely and detailed 

reporting on this occasion may have saved 

to guarantee their safety amid legitima e~Ol'.};(~~::-atkct 

communities to the attention of the South A 

community. 

igrants to take the necessary steps 

brought the plight of targeted 

, civil society and the international 

University of Fort Hare 
Toqether in Excellence 

At this juncture it is important to analyi-e the role played by the institution mandated by the 

Constitution to protect the human rights of people in South Africa. The Human Rights 

Commission Act of 1994 sets out the role and powers of the SAHRC but does not prescribe the 

approach to be taken by the SAHRC during a complex disaster such as that of 2008. The 

discussion below focuses on the role played by the SAHRC. It also appreciates the challenges 

faced by the SAHRC in attempting to fulfill its constitutional obligations. 

6.4 The SAHRC in the 2008 disaster 

The SAHRC encountered difficulty in responding within the boundaries of its mandate and on 

the scale required during the 2008 disaster. 483 The SAHRC was therefore relatively slow to 

respond to the violence of 2008, being uncertain of what role to play in an unprecedented set of 

483 See SAHRC "Report on the SAHRC Investigation into Issues of Rule of Law, Justice and Impuni"ty arising 
out of the 2008 Public Violence against Non-Nationals"2010 79. This report has been used to analyse the 
SAHRC response because of its detailed construction and because it is recent. 
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circumstances.484 Once its response began in earnest, all ordinary operations were put in 

abeyance. This allowed the SAHRC to better fulfill demands for information, input and 

assistance; community engagement; monitoring; and participation in or facilitation of forums, 

task teams and committees. 485 

In Gauteng, attempts at coordination had a limited effect due to attrition in attendance. of the 

meetings as stakeholders became overrun by the practical demands of the crisis. The SAHRC 

had not monitored a large-scale disaster before and had to navigate disagreement over what 

standards should be used.486 Eventually, guidelines were developed from 

existing instruments. The Gauteng office failing to release its monitoring 

reports, whereas the W estem Cape Office r fe s~ -~~~~1.."+onitoring was conducted on a less 
I IN 

formal basis in Kwazulu-Natal due to its in activities.487 In Gauteng, questions 

were raised around the SAHRC 's role and e of assistance to government or 

monitoring of government. In the W estem Cape, t e AHRC office adhered to its core human 

rights mandate.488 The lack oflJ • ;si ~j &?J;: tt1"1"f"~~ty with regard to the 
. Toaether ·n Excellence SAHRC's mandate under such circums1arrces IS an Important concern for the future. 

With regard to reintegration initiatives, the SAHRC was party to numerous meetings and forums, 

and worked to facilitate dialogue between parties to the Mamba case (which attempted to prevent 

the closure of displacement sites in Gauteng). The latter proved fruitless, as government parties 

to the matter did not attend. It is regrettable that the SAHRC did not take a stronger position on 

the closure of displacement sites by the Gauteng Province in violation of an interim ruling by the 

Constitutional Court. Another key challenge faced by the SAHRC was the failure of certain 

government stakeholders to apply specific recommendations that it continually reiterated.489 

484 

485 

486 

487 

488 

489 

Ibid. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
SAHRC 'Putting out the Fires: The South African Human Rights Commission Response to the May 2008 
Xenophobic Violence.' 31 March 2009. 

174 



 

 

6.4.1 Steps taken by SAHRC to address the May 2008 attacks 

In light of the 2008 experience, the SAHRC conducted an evaluation of its response490 and 

developed a policy paper491 on the role of national human rights institutions (NHRis) in a 

disaster, drawing on international disaster response guidelines, the Paris Principles concerning 

the mandate ofNHRis, South Africa's Constitution and the human rights enshrined in the Bill of 

Rights. It identifies roles for an NHRI during and after disasters, as well as roles to be played on 

an ongoing basis. The policy paper also clarifies the mandate of the SAHRC to exclude 

humanitarian assistance. Adherence to thi 

SAHRC's approach to complex disasters 

fulfill its mandate. What has perhaps not b 

to take a stronger leadership role as an inde 

Chapter 9 institutions in the context of a disaster 

is needed on an optimal divisio 

rights violations. 

6.5 The role of the Police 

o improve the consistency of the 

deployment of resources to best 

ressed is the need for the SAHRC 

rticularly a leadership role among 

. Further consideration and engagement 

~i~n·n~ tive relationships with 

~.l-1.. --0(,;:l,.l,l,ll.,Q.. Ae • €tire accountability for human 

While the local police claim that their response was prompt and effective in dealing with the 

crisis, most respondents report that local police intervention was too late and not effective at 

all. 492 They report that in some areas, such as Alexandra, the police took more than 24 hours to 

react and believe that a strong police intervention could have stopped the violence. Further, most 

respondents are convinced that some police officers supported or at least passively tolerated the 

490 

491 

492 

SAHRC 'Putting out the Fires: The South African Human Rights Commission Response to the May 2008 
Xenophobic Violence.' 31 March 2009. 
See SAHRC Policy Paper "A National Human Rights Institution's Response to a Disaster: Lessons 
from the South African Human Rights Commission " March 2009. 
See International Organization for Migration Regional Office for Southern Africa 'Towards Tolerance, 
Law, and Dignity: Addressing Violence against Foreign Nationals in South Aji-ica '2009 47. 
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violence due to their own anti-foreigner sentiments.493 The Friends for Life social worker 

reports: 

Police responded to the attacks, but were very frustrated because they can't shoot; 
it looked like the perpetrators had more power than the police. Interventions were 
limited. They knew that they were at risk, so they left the community to do what 
they did. The police are caught in the middle because they are members of the 
community themselves and fear being victimized. They did not show energy, nor 
will because foreigners put their work at risk because they have a lot of pending 
dockets, [ ... ] they can't catch criminals as they keep changing names. 494 

Respondents further report that the local po i 

the police from other stations who were see 

"The police that came from other areas 

to intervene and that it was only 

e in attempts to quell the violence. 

and people respected them and 

everything stopped," says one member of the group. Incidents of police officers 

being involved in looting were r eti_byre~c\,entscil½-De_N_o'ln. 495_In interviews, local police 
n1vers,ILJ, or ~orr rrare 

were adamant that they did an exemrja5g.ffi9I~,t.<lJri :i8lffl1l!fl~f!l-ces. In Masiphumelele, for 
instance, the Ocean View SAPS representative said "we were able to handle the situation 

because we were prepared." In Alexandra, the police· dismissed the allegations that local police 

were reluctant to intervene; their representative says: 

That's a very wrong perception. As the police we put our personal feelings aside 
and perform our duties. We took control of the situation as local police; we did 
not want to take sides, not for foreigners, not for the community. With limited 
resources, we did a very good job. We involved everyone to alleviate the stress 
from the police. 

Despite these claims, it is evident that the police in all affected areas were not able to stop the 

violence or protect foreign nationals and their property. "Not wanting to take sides" in a context 

in which one "side" consisted of victims and the other perpetrators also suggests a failure in the 

493 

494 

495 

Ibid. 
See IOM 2009 47. 
Ibid. 
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will to provide adequate protection to foreign nationals. The attacks stopped only after all foreign 

nationals had left the areas and there were no more businesses to loot. The role of the police 

seems to have been limited to escorting non-nationals to police stations and other places of safety 

rather than protecting them and their property. However, the conviction that the police did a 

"good" job and their interventions were effective is an issue of concern, as it does not encourage 

efforts to design new and more effective intervention strategies. 496 

6.5.1 Harassment and misuse of force by agents of the state following the May 2008 
displacement 

Amnesty International received reports 

enforcement officials. On 30 August Arnn s 

individuals displaced by the violence in 

originally about 186 adults and children, had imm· :11-w'-'fle 

four weeks. When the church Ia.1r.irR11Jf,~J1-~i lic-4Sl ~ 

Durban municipality on 25 June. The ~~L~ 1af' 

misuse of force by law 

elegates interviewed a number of 

tered at Albert Park. The group, 

,u. ...... ~..,.. - '".- ht assistance from the 

for their transfer to another 

shelter and paid for their accommodation for five days. After 15 days the manager asked them to 

leave as the situation was financially unsustainable. On 10 July the group went to Durban's City 

Hall and was able to speak briefly to a manager from Disaster Management, but he could not 

assist them.497 The group stayed near the City Hall area overnight. On 11 July members of the 

Durban metro police and security guards forced the group into police vans. Film footage of the 

incident showed security personnel repeatedly pushing a pregnant woman from the group, 

throwing her to the ground and at one point slapping her in the face. Amnesty international 

delegates interviewed her, several days after she had been discharged from hospital. She was 

seven months pregnant, and was still experiencing bleeding in the nose and mouth area from the 

assault. Amnesty international has been informed by medical experts that • the results of the 

medico-legal examination were consistent with the alleged assault. Another woman, G, from the 

Democratic Republic of Congo, told Amnesty International that during the incident on. 11 July 

she had fallen to the ground and the security personnel had deliberately stamped on her hands 

496 

497 
IOM48. 
See Amnesty 2008 5. 
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and kicked her in the chest and that police used pepper spray on her eyes. Her medical records 

indicated soft tissue injuries and treatment to reduce swelling in her hands and wrists. 498 

In July 2008, Amnesty International had expressed concern to the government at the forcible 

removal of more than 700 people, including refugees and asylum-seekers, from the Glenanda 

(Rifle Range Road) camp to the Lindela Repatriation Centre. The removals happened after 

officials began to implement the camp registration and temporary resident permit system. Those 

removed from the camp on 22 July had failed or refused to register, apparently out of fear that to 

do so would jeopardize their rights as refug -...-Jc-~.-- , rs. Five days previously the South 

African Police Service had intervened in r s. ion where the camp residents had 

surrounded five men who had entered the C&lll~~ilei~~t 16 July and prevented them from 

leaving. Only one of the men was known to , were suspicious of their intentions. 
The men were released unharmed on 17 J e tense situation police fired rubber 

bullets, injuring 23 people who were s]J.ot at clqse rang~. 
. Un1vers1ty or Fort Hare 

Together in Excellence 

6.6 Local leaders and authorities 

According to the findings, the community· leaders and the local government did nothing to 

prevent or stop the violence. As discussed above, some were involved in or supported the 

violence. Even those who were not supportive did not want to be seen helping the unwanted 

foreign nationals for fear of losing legitimacy or positions in the 2009 elections. 499 A number of 

government officials and political leaders attempted to address and engage with people in 

affected areas. Some of these meetings, however, were abruptly interrupted. People left even 

angrier because they were told what they did not want to hear. The Alex employee confirmed: 

498 

499 
Ibid. 
Ibid. 
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MEC of Gauteng came to address and calm people but the meeting was called off; 
people left fuming; they wanted to hear what local people were going to do to get 
rid of foreigners and not being told to stop the violence. 

It is important to recognize the role of the Congress of South African Trade Unions (COSATU) 

prior to and after the May 2008 xenophobic attacks. COSATU is an essential part of South 

African civil society because it has the largest representation of organized workers and also a 

history of struggle against apartheid in the workplace and in the townships. 500 The democratic 

dispensation and post-apartheid era pose political and organizational challenges for COSATU 

and its affiliates.501 Besides a necessity to or anize 

informal economy, it also has to address th q'"::t~,1%t:}~,~~-,,vc.,.,.o hobia and issues pertaining to the 

rights of migrant workers.502The following i t summarizes COSATU's role to 

assist those affected by the 2008 xenophobi 

6.7 COSATU's response to ~llfj,tdsfli~LV~·~ .. ftll;a~l,i.~ Fort Hare 

Together in Excellence 
The research findings demonstrate that certain COSATU provincial structures, through 

defending the rights of migrants, played an important role in providing humanitarian aid to 

victims of xenophobia in May 2008.503 However, the challenge is that COSATU and its affiliates 

did not have a coordinated intervention during the xenophobic attacks. This would have assisted 

in pushing back the frontiers of xenophobia.504 With all its limitations, the federation and its 

affiliates also appealed to its members and the society at large to defend the rights of migrants. In 

summary, COSATU played a role by providing humanitarian aid to victims of xenophobia, 

providing popular education against xenophobia, pre-emptive measures, forming coalitions, 

500 

501 

502 

503 

504 

See Hlatshwayo M "Research Report on COSATU's Response to Xenophobia" 2010 1, The Atlantic 
Philanthropies) University of Johannesburg. 
Ibid. 
Ibid. 
Ibid. 
Ibid. 
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interventions at the National Economic Development and Labour Council (NEDLAC), engaging 

the state and organising migrants. 505 

6.8 Conclusion 

The response to the May 2008 attacks was extraordinary, involving a massive protest by civil 

society and the use of the military to help control the attacks. However, the challenge for South 

Africa is to transform a racially-motivated immigration or migration system into a non-racial and 

rational policy responsive to the objective needs of the country. Moreover, the basic rights of 

migrants without identity papers must still ie . 6 ½.kain, the immediate and long-term 

responses to the May 2008 attacks deserve 

this study. Furthermore, the xenophobic att,.._,~H.u·•-........... 

various role players and interventions. It 

However, it is hoped that the discussio 

and are thus beyond the scope of 

played by civil society organiza • o s Ail-~!.@."'~ rights institutions and 

other role players. In recognition of thf QgiJBi!.ori ~ llwfr&t chapter draws conclusions 

and makes recommendations on new ways for understanding xenophobia, and new forms of 

legal, social and political action to deal with xenophobia at the local and national level. It further 

recognizes the recommendations provided by the Declaration preceding the World Conference 

against Racism, Racial Discrimination, Xenophobia and Related Intolerance and the Durban 

Review Conference. 

505 

506 
See Hlatshwayo 2010 12 ibid. 
See Report by Mr. GleleAhanhanzo, Special Rapporteur on Contemporary Forms of Racism, Racial 
Discrimination, Xenophobia and Related Intolerance, submitted pursuant to the Human Rights 
Commission ·on Human Rights Resolution 1998/266; Mission to South Africa (24 February to 5 March 
1998). 
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CHAPTER 7 

RECO:MM:ENDATIONS 

7.1 Introduction 

The previous chapter dealt with South Africa's response to xenophobia, with particular emphasis 

on the response during and after the May 2008 attacks. More so, the role played by various 

government departments, civil society organizations, faith based organizations and other 

institutions was analyzed. The previous disatr.ffl1f)ft:-Stt6W South Africa was not prepared for 

re thus weakened by the lack of 

en various role players, leading to 

the disaster that occurred and the interven ior1-:~~ftfii1idw1:Y 

preparation. Furthermore, there was lack of 

confusion and more human suffering. N(l)nitttt~~ of South Africa condemned the 

ted by South Africa deserve to be xenophobic attacks and the interventions an 

noted. Moreover, the discussion thus far has prove t at anti-outsider violence is deeply rooted 

in South Africa's historical leglJ t\{~~§1Il{J?Q.fjQJttiliflf~nfiguration507 . As has 
. . .Together zn Rxcellence . previously been noted, xenophobia 1s a complex plienomenon, and therefore needs vanous 

intelligible measures to be combated. Government, civil society, and international organizations 

must work together to find ways of replacing vigilantism with vigilance and power vacuums with 

a leadership committed to inclusive, equitable, law abiding communities. 508 It is not only non-

nationals' welfare that depends on the success of these efforts. Without mechanisms to address 

conflict and exclusion, the nation risks the security and dignity of all South Africans living in the 

country's townships and informal settlements.509 The challenge therefore is for South Africa to 

507 

508 

509 

International Organisation for Migration 'Towards Tolerance, Law, and Dignity: Addressing Violence 
against Foreign Nationals in South Africa ; 2009 4.For the reasons set out in previous sections, this study 
finds South Africa in violation of its legal obligations in relation to the treatment of migrants. Settled 
jurisprudence requires the state to deploy both corrective and preventive measures to remedy the situation. 
In this regard, the European human rights system developed a remedial system that distinguishes individual 
measures from general measures. The fornier was designed to correct the personal circumstances of the 
victim of the unlawful state conduct whilst the latter caters for the larger picture by attempting, as far as 
possible, to put in place measures that prevent recurrence of the same problem to any other person. South 
Africa's response failed both in a general sense and on an individual basis. See Centre for Human Rights, 
Faculty of Law, University of Pretoria 'The Nature of South Africa's Obligations to Combat Xenophobia 
2009 114. 
Ibid. 
See IOM op cit. 
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formulate policy that takes advantage of the positive aspects of globalization, including the 

unprecedented movement of people with skills, expertise, resources, entrepreneurship and 

capital, which will support the country's efforts at construction.510 Moreover, understanding the 

experiences of non-nationals living in South Africa-and the challenges - and contributions their 

presence promises-is the first step towards overcoming xenophobia.511Furthermore, it is 

imperative to reflect on building a human rights culture in which diversity is embraced. 512 

This chapter is dedicated to suggesting new ways for understanding xenophobia, and new forms 

of legal, social and political action to deal with xenophobia at the local and national level. It also 

proposes adoptable legislative, judicial, ducative and other appropriate 

measures.513 Chapter 7 further recognizes t ions provided by the Declaration 

preceding the World Conference against Discrimination, Xenophobia and 

Related Intolerance514
. One may state that, 1!1!::S'i3tari\8flreti~¥ political will and resources, the 

510 

511 

512 

513 

514 

Republic of South Africa, Whi\el:fffii:~'U:iD11fi.Q:iin'i:iJio1llfi\·1v1i t 1 • fe 
See Landau et al, 'Xenophobia in Sou,tJ:i, AftiC!J:.£!:n Problp,JJ~ Rejqt§d To It,' Background Paper prepared 
for ·Open hearings on Xenophobia an{} Hn~ Ile~~'ihfsij~ y the South African Human Rights 
Commission with the Portfolio Committee of the Departments of Foreign Affairs and Home Affairs 2004. 
The WCAR Declaration also recognizes that inequitable political, economic, cultural and social conditions 
can breed and foster racism, racial discrimination, xenophobia and related intolerance, which in tum 
exacerbate the inequity. "We believe that genuine equality of opportunity for all, in all spheres, including 
that for development, is fundamental for the eradication of racism, racial discrimination, xenophobia and 
related intolerance." See WCAR Declaration, para 76. Paragraph 78 affirms the above statement, stating 
"we affirm the solemn commitment of all States to promote universal respect for, and observance and 
protection of, all human rights, economic, social, cultural, civil and political, including the right to 
development, as a fundamental factor in the prevention and elimination of racism, racial discrimination, 
xenophobia and related intolerance." 
Human Rights Committee General Comment No 31 para 7. A summary of the generic recommendations 
from the Council of Europe, ODIHR and the EUMC indicate that further action is needed. See also, 
International Organisation for Migration 'Towards Tolerance, Law, and Dignity: Addressing Violence 
against Foreign Nationals in South Afi-ica '2009 4. The Office of The United Nations High Commissioner 
For Human Rights (OUNHCHR) also acknowledges that almost all advocacy for non-citizens has focused 
on the rights of discrete groups, such as asylum seekers, refugees, stateless persons, trafficked persons, etc. 
Unfortunately, however, little has been done to identify the common plights, needs and approaches for 
redress of the various non-citizen groups. Indeed, diverse groups of non-citizens - and their respective 
advocacy and interest groups - have traditionally seen themselves as separate and their problems as unique, 
despite similar goals and common circumstances. In addition, international law and mechanisms relating to 
non-citizens have, until recently, focused on non-citizen subgroups while neglecting broader protections for 
non-citizens as a whole. For example, various United Nations institutions have designated special 
rapporteurs on such themes as trafficking, migrants, indigenous people, refugees, and racial discrimination 
and xenophobia. Similarly, several treaties have been designed to • protect trafficked persons, migrant 
workers, indigenous and tribal peoples, refugees, and stateless persons. See OUNHCR 'The Rights ofNon-
citizens' 2006 35 New York and Geneva. 
The Conference took place in Durban from 31 August to 8 September 2001. A number ofrecommendations 
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following recommendations may help to counter xenophobic tendencies and reduce the risk of 

future violence. 

The legal framework that regulates the treatment of foreign nationals in South Africa consists of 

various instruments at the national and international level. In order to provide adequate 

protection for the rights of foreign nationals, South Africa should ratify all relevant instruments, 

including the Convention on the Rights of All Migrant Workers and Members of Their 

Families.515 It would also be prudent for South Africa to subsequently domesticate the provisions 

of this instrument. Moreover, the process of state-r~ uld, as a necessary component of 

ratifying international instruments, and un e Periodic Review, where relevant 

include the situation of foreign nationals anct:~J~~~Ee~;utken to ensure that their rights are 

realized. Measures should be put in place o concluding observations made by 

treaty bodies on these reports.516 The gave also make a concerted effort, for 

example, through education and a\Var~ness. raisint to eradicate stereotyping, targeting, 
stigmatizing and profiling on the\J"a\lJ¥iJ;§J!x pQ. ]l;l~t1l!~~officials, educators and 

Togetherin xcelrence 
the media, in all communication networks mcluding the internet and in society at large. 517 

• 

South Africa, as the site where the negative events related to xenophobia took place, as well as 

the host nation for the World Conference Against Racism, Racial Discrimination, Xenophobia 

and Related Intolerance, should inspire and galvanize more action on the realization of the goals 

in the Conference Programme of Action.518 South Africa is also obligated by the CERD 

Committee to review and revise legislation, as appropriate, in order to guarantee that such 

legislation is in compliance with the Convention, in particular regarding the effective enjoyment 

of the rights mentioned in Article 5, without discrimination.519 It must also be ensured that 

legislative guarantees against racial discrimination apply to non-citizens regardless of their 

515 

516 

517 

518 

519 

were proposed and included in the Durban Declaration. 
See IOM op cit. 
Ibid. 
Ibid. 
Ibid. 
See Article 2(6) of the General Recommendation XXX (2004) of the CERD Committee. 
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immigration status, and that the implementation of legislation does not have a discriminatory 

effect on non-citizens.520 Greater attention to the issue of multiple discrimination faced by non-

nationals, regardless of their immigration status must be paid. Furthermore, the implementation 

of legislation should not have a discriminatory effect on non-nationals. South Africa is also 

mandated to ensure that immigration policies do not have the effect of discriminating against 

persons on the basis of race, colour, descent, or national or ethnic origin. Moreover, any 

measures taken in the fight against terrorism should not discriminate, in purpose or effect, on the 

grounds of race, colour, descent, or national or ethnic origin and non-citizens should not be 

subjected to racial or ethnic profiling or stereotyping. 

7.2 Specific recommendations 

7.2.1 Effective Law Enforcement Response 

Law enforcement officers are t U:i.m'.a:tjn al:til )I +1 ..tdtl1tcliITT for many victims of 

~ho responds to, and interacts xenophobic crimes. Being on the front -ih>i ~Hi.Pl,& 
with, the victim first. In terms of recording hate crimes, it is critical for police officers to: 

Understand how xenophobia-related crimes 

differ from similar crimes that are not motivated by bias and to take such reports 

seriously; and to 

Understand how police or victim interaction can. 

influence whether victims report hate crimes or not ( due to fear of police, embarrassment, 

or concern that the incident will not be taken seriously). 

An example to affirm the above can be taken from some OSCE participating States. In these 

states, hate-motivated violence and vandalism is not properly investigated and often, due to a 

lack of knowledge and experience in the investigation of hate crimes, law enforcement 

authorities often identify such acts as "hooliganism". Inadequate response on the part of law-

enforcement agencies may create an atmosphere of impunity and thus "encourage" more hate-

520 See Article 2(7) of above. 
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motivated crimes.521 As concluded in the ODIHR's report titled: Combating Hate Crimes in the 

OSCE Region: An Overview of Statistics, Legislation, and National Initiatives, training for law 

enforcement officials and clear guidelines regarding the most effective and appropriate way to 

respond to bias-motivated crime can greatly increase positive interaction between police and 

victims and encourage reporting by victims of hate crime. 522 Suggestions for improved reporting 

include training for front-line officers, the implementation of outreach programmes to improve 

police-community relations, and training in providing referrals for victim assistance and 

protection. It is also important to note specific challenges encountered by non-nationals in their 

relations with the police in South Africa. In recent years there has been an increased number of 

reports that, in addition to usual unwarran 'ftn~ tn"i"i~ ~ rches of persons perceived to be 

African non-nationals, police use unnecess ei resort to practices that in many 

occasions were qualified as inhumane and d.¢g~l1H~~~~:n torturous. 

There is little hope of reformin rru.Jlt and!llotentir vigkra- -leadership structures if guilty 
. . n1 "er_sny g OrL ttare . . 

parties contmue to reap rewards for t1ffig1m>fl~in-E'Qlfe ~·ent of Justice together with 
the Department of Provincial and Local Government (DPLG), and the national Prosecuting 

Authority (NP A) should lead an initiative to prosecute community leaders and others involved in 

the xenophobic violence and to strengthen justice mechanisms to protect the rights of minority 

and marginalized groups. 524 Such an initiative should begin with an official Commission of 

inquiry - potentially by the South African Human Rights Commission or another constitutionally 

mandated body - to identify guilty parties and unacceptable practices. Further efforts will lay 

criminal charges against official and unofficial leaders who use their authority to promote 

violence and illegal activities, and employ crime prevention and conflict resolution mechanisms 

521 

522 

523 

524 

In response to increased racist violence in the Russian Federation, President Putin stated at a meeting of 
Top Interior Ministry officials on 17 February 2006 that a lack of effective police response had encouraged 
Extremist groups to grow bolder and criticized law enforcement structures for "failing to take efficient and 
Systematic efforts" to deal with a surge in racist attacks. See 'Challenges and Responses to Hate-Motivated 
Incidents In The OSCE Region' for the period January-June 2006. This Article was issued at the Human 
Dimension Implementation Meeting in Warsaw, 12 October 2006. 
In line with this view, the South African Human Rights Commission has recommended that South 
Africa should develop and promulgate Hate Crimes legislation in line with its international obligations. See 
SAHRC 'Putting Out the Fires: The South African Human Rights Commission Response to the May 2008 
Xenophobic Violence.' March 2009. 
See IOM 4 op cit. 
Ibid. 
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that respect the rights of all community residents. 525 The world leaders also voiced the same 

sentiments in the Durban Declaration: 

We recognize that democracy, transparent, responsible, accountable and 
participatory governance responsive to the needs and aspirations of the people, 
and respect for human rights, fundamental freedoms and the rule of law are 
essential for the effective prevention and elimination of racism, racial 
discrimination, xenophobia and related intolerance. We reaffirm that any form of 
impunity for crimes motivated by racist and xenophobic attitudes plays a role in 
weakening the rule of law and democracy and tends to encourage the recurrence 
of such acts. 526 

With the same insights in mind it would suf 

aspect in the achievement of human rights 

Africa. 527 Moreover, democracy, transparency 

s onsive government is a necessary 

als who find themselves in South 

ility ensure that the rights of various 

people are respected and recogniUniversity of Fort Hare 

Together in Excellence 

7.2.3 Documentation, refugee status determination, and legal protection of undocumented 
non-nationals targeted and displaced by violence. 

In the absence of a clear migration policy and with a high number of undocumented migrants 

living in informal townships and settlements (who might again be displaced by targeted violence 

in the event of a social conflict scenario), the Government should review the legal options 

provided to those undocumented non-nationals affected by the violence, with the aim of ensuring 

525 

526 

527 

See International Organisation for Migration "Towards Tolerance, Law, and Dignity: Addressing Violence 
against Foreign Nationals in South Afi'ica" 2009 4. 
Durban Declaration para 81. 
Paragraph 85 of the WCAR Declaration supports the above view, stating that "we condemn political 
platforms and organizations based on racism, xenophobia or doctrines of racial superiority and related 
intolerance, as incompatible with democracy and transparent and accountable governance. We reaffirm 
that racism, racial discrimination, xenophobia and related intolerance condoned by governmental policies 
violate human rights and may endanger friendly relations among peoples, cooperation among nations and 
international peace and security." 
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a more human rights based and humane response.528 The Government should also consider 

opening up more channels for legal migration. 529 Such an approach would not only encourage 

legal migration and help reverse clandestine migration; it could also help reduce the "us versus 

them" mentality that contributes to the xenophobic attacks. Furthermore, it could contribute 

towards reducing corruption, lessening labour exploitation and other practices that undermine the 

rights and welfare of both South African and foreign nationals.530 

7.2.4 Access to citizenship 

South Africa may also ensure that particul 

with regard to access to citizenship or natur 1 • 

to naturalization that may exist for long t 

government should also recognize that dep • 

descent, or national or ethnic origin is a brea 

- • • zens are not discriminated against 

r1 v.r...,,,,".lly due attention to possible barriers 

~:v-:;;;~~mi~i~nt residents. The South African 

ship on the basis of race, colour, 

ations to ensure non-discriminatory 

528 

529 

530 

University of Fort Hare 
See United Nations Office for the Cogr~~Jtt1@007Hi - . Regional Office for Southern 
Africa (UNOCHA ROSA) 'Recommendations stemming from Lessons Observed of the Response to 
Internal Displacement Resulting from Xenophobic Attacks in Southern Africa' 2008 10. A primary 
objective of any national effort to protect the rights of non-citizens begins by demonstrating (as has been 
demonstrated by this study) that without clear, comprehensive standards governing the rights of non-
citizens, their implementation by South Africa and more effective compliance, the discriminatory treatment 
of non-citizens in contravention ofrelevant international human rights instruments will continue. 
See International Organisation for Migration 'Towards Tolerance, Law, and Dignity: Addressing Violence 
against Foreign Nationals in South Africa 2009 5. Article 13 of the ICCPR protects the rights of non-
nationals in situations where they are to be removed from a state. The Article protects only those foreign 
nationals lawfully within the · state by providing some due process guarantees. This provision does not 
sanction collection or mass expulsions from a state, as each case requires to be processed on its own merit. 
SeeHuman Rights Committee General Comment No 15 paras 9&10. Though the obligations engendered 
by international instruments are binding on states and do not have horizontal effect, the state has the 
obligation to protect against acts by other individuals or private entities that infringe on their rights. States 
may thus violate Covenant rights by permitting or failing to take appropriate measures or to exercise due 
diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons or 
entities. Human Rights Committee General Comment para 8. 
Legislation against racism and discrimination is in effect in various ways and to varying degrees around the 
world. Legislation can include laws against agitation and persecution directed at people because of their 
ethnic affiliation, the banning of Nazi political parties and symbols, anti-discriminatory hiring regulations, 
falsification of history, and so on. During the past several years there has been an ongoing debate in 
Sweden concerning how far the legislation against overtly political parties, symbols and such should extend 
considering, among other things, the widespread publication of racist music in the country. An obvious 
dilemma for the proponents of strengthened legislation against overtly racist actions, racist political parties 
and such is the classical problem of liberal democracy, that is, how to legitimate intolerance towards 
intolerant individuals. See Hjerm M 'What the future May Bring: Xenophobia among Swedish 
Adolescents' 2005 on www.sagepub.com. 
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enjoyment of the right to nationality. 531 Consideration must also be taken that in some cases 

denial of citizenship for long-term or permanent residents could result in creating disadvantages 

for them in access to employment and social benefits. This further violates CERD's anti-

discrimination principles. Statelessness, in particular among children, may be reduced by 

encouraging their parents to apply for citizenship on their behalf and allowing both parents to 

transmit their citizenship to their children. 532 

7.2.5 Reintegration 

Although no obligation exists to integrate eign nationals violently uprooted 

from communities during xenophobic viole o be explored if locals and foreign 

nationals are to co-exist peacefully. The om~rr:~li:~ili~r'h--.,,1 develop and implement a clear 

policy on when and how such integration s o ncluding clear responsibilities and 

relevant actors. Adequate measures should th en to ensure that in situations where 

integration will take place both .,Jhe- foreign tnatim.}~l~ andt t receiving communities are un1venn y 01 .ror are 
sufficiently prepared to accommodate 8ffe~lf~f Yho,t>fl}~ ~mf1 socio-culturally. A look at 
the Durban Declaration justifies the above view: 

531 

532 

533 

We recognize the necessity for special measures or positive actions for the victims 
of racism, racial discrimination, xenophobia and related intolerance in order to 
promote their full integration into society. Those measures for effective action, 
including social measures, should aim at correcting the conditions that impair the 
enjoyment of rights and the introduction of special measures to encourage equal 
participation of all racial and cultural, linguistic and religious groups in all sectors 
of society and to bring all onto an equal footing. Those measures should include 
measures to achieve appropriate representation in educational institutions, 
housing, political parties, parliaments and employment, especially in the 
judiciary, police, army and other civil services, which in some cases might 
involve electoral reforms, land reforms and campaigns for equal participation. 533 

See Art 4(14) of General Recommendation XXX. 
See Art 4(16), see also IOM op cit. 
Durban Declaration para 108. The international commitment towards fighting against xenophobic 
tendencies is evident. While hate-motivated incidents and crimes continue to pose a challenge to human 
security and dignity, the Office for Democratic Institutions and Human Rights (ODIHR) observed positive 
developments in some participating states ' efforts to combat these phenomena. Progress was particularly 
notable in the areas of strengthening law enforcement authorities to hate crimes, addressing negative 
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The United Nations Office for the Coordination of Humanitarian Affairs Regional Office 

for Southern Africa (UNOCHA ROSA)534 report states the need for a comprehensive and 

resourced integration strategy to have been developed from the very outset of the crisis. 

It further highlights the need for an integration strategy which is a component of a 

broader exit strategy, which would have encompassed other durable solutions for meeting 

the needs of the affected and been based on a realistic timeframe for achieving these. 535 

In 2009, the Government perceived the closures of the camps in and of itself as its 

integration strategy, while the United Nations failed to effectively lead partners at an 

early enough stage536 to coherently and effectively advocate for a more humane and 

principled strategy, as well as to support the nrru.ein- ~--ri-n.veloping such strategy. 

The UNOCHA ROSA report suggests tha 

following discourse: 

t gration should follow the 

• U niversiWesgufcf PqU 1Jjt!f ~ ll beneficiaries. 
Together in Excellence 

• 

The 2008 integration mechanisms saw some victims receiving cash grants and 

food parcels, which were of varying amounts. Others received ad hoc 

contributions from faith-based and civil society organizations; while others 

received no assistance. Any future integration plan should therefore correct the 

above wrongs. 537 

Adequate integration assistance, which 

should include appropriate protection measures on the way home and material 

assistance for livelihood support and basic shelter. A more open dialogue is still 

discourse in the media, strengthening educational programmes to combat anti-Semitism, and the role 
played by specialized bodies. See ODIHR 'Challenges and Responses to Hate-Motivated Incidents in the 
OSCE Region 2006. 

534 

535 

536 

537 

See UNOCHA ROSA ''Recommendations Stemming/ram Lessons Observed of the Response to internal 
Displacement Resultingfi'om Xenophobic Attacks in South Africa" 1 l(May- December 2008.) 
Ibid. 
UNDP made a significant contribution in leading the development of both principles and a plan for 
Integration but this was undertaken too late in the response to bear impact. 
See UNOCHA ROSA op cit. 
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required to further define an appropriate integration package in the context of the 

generalized levels of poverty in South Africa, which does not exacerbate existing 

community tensions.538 

Full consultation with South African 

communities in potential areas of return, including confidence-building 

meetings between IDP leaders and the host communities, as well as 

facilitated visits of IDPs to potential areas of return to enable them to do 

their own self-assessment of suitable conditions for return. 539 

identification of potential 

safe areas of return, and for ~ ~i.te>~~pn;t be made readily available 

to the affected. 540 

affected communi • ,__,...,~,11oi--.civery. As it was 

in 2008, the mediation §Ksi71~elJ.mq~d primarily by actors 

who did not originate from the affected communities. Had the former been 

more involved, better progress would have been made earlier towards 

reconciliation and durable solutions. 541 

7.2. 6 Education 

The W ACR Declaration affirms that education at all levels and all ages, including within 

the family, in particular human rights education is a key to changing attitudes and 

behavior based on racism, racial discrimination, xenophobia and related intolerance and 

538 

539 

540 

541 

See UNOCHA ROSA op cit. 
Ibid. 
Ibid. 
Ibid. 
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to promoting tolerance and respect for diversity in societies. 542 It is therefore of 

paramount importance to teach the facts and history of human kind from antiquity to the 

recent past, as well as of teaching about the facts and truth of the history, causes, nature 

and consequences of racism, racial discrimination, xenophobia and related intolerance, 

with a view to achieving a comprehensive and objective cognizance of the tragedies of 

. the past. 543 In this regard, South Africa must not only engage in human rights education 

but should also embark on education which is sensitive to and respects cultural diversity, 

especially amongst children and young people, in the prevention and eradication of all 

forms of intolerance and discrimination. 544 

542 

to 

543 

544 

See WCARpara 95. The risk of xenopho • 't decreasing levels of knowledge, which 
implies that not only is the teaching of de o ~..._,r------..,._ rtance but also the educational system's 
main task of teaching basic skills to its pu ·1s est that xenophobia will disappear with 
better dispersion of knowledge, only that th pOOltltliV\!~f¢ l:f:fill~Hlcnowledge should not be underestimated in 
fighting racism and xenophobia. The educa • o important role in that not only does one 
expect it to teach the values of the liberal dem cracy ana llie m ticultural society; it is also required by law 
to do so in South Africa. See Hjerm M ' the Fu ·e May Bring: Xenophobia among Swedish 
Adolescents' (2005), Umea University, Sweden. This Article may be accessed from http://asj.sagepub.com 
(Accessed 27 May 2010). As~ • · - ·g tr • fta on-state actors are obliged 
to respect, protect and fulfi ll the ng o non

0
1:~ ·on.a s.-J!J?..:i tljl~re is a need to design concrete strategies 

keep both parties informed about rig s lUlgfti~M. many instances take advantage of 
the ignorance of rights-holders to abuse them. How do you advocate for a right that you do not know you 
have? Despite this, there are a few instances where duty bearers have been punished for violating human 
rights. This of course happens when the rights holder has the courage to claim his or her rights. Thus there 
is a need to design concrete strategies to keep both parties informed about rights and obligations. A good 
standing point could be the insertion of human rights in the school curricula and also for human rights 
courses to be taught in all professional schools. A momentum of awareness will certainly be created. 
The South African government should therefore create a robust legal and institutional framework to enable 
the implementation of international instruments. At a minimum, national laws must not weaken or 
contradict international instruments. 
Eddie Makue, the Secretary General of the South African Council of Churches (SACC)is of the view that 
Social training in non-violence could help South Africans, the same way it helped apartheid exiles 
overcome violence. He is also of the view that people need to be given liberative education. 
(Interview with Eddie Makue, Secretary General (SACC) 20 January 2010; SACC Offices: Kotso House, 
Johannesburg).Hlatswayo opcitis also of the view that a sustainable education programme on xenophobia 
targeting the membership and leadership of COSATU needs to be developed. 
On this note, one may draw inspiration from the "Life, Knowledge, Action/Grounding Programme" 
( commonly known as the "LKA") at the University of Fort Hare. This is a trans-disciplinary Programme 
aimed at providing students with a critical framework in which to see and understand the world, the 
continent and themselves. This Programme also aims to provide a rigorous, responsible and 
compassionate basis for gaining and applying their knowledge and energies to the world, with a deep 
understanding of the principles of Ubuntu, democracy and liberation. Furthermore, the LKA aims to 
provide students with a road map detailing how to use their university experience to become a socially 
engaged citizen. The LKA also seeks to provide Fort Hare students with the confidence to engage in lives 
of authenticity and dignity linked to the creation of dignified lives for others. It goes without saying that if 
South Africa could implement such programmes in institutions oflearning it would enhance the respect and 
acceptance of divergent cultures, backgrounds and views. With such programmes in place nation-wide, 
racism, racial discrimination, xenophobia and related intolerance would soon be a thing of the past. see 
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7.2. 7 Addressing negative media and political discourse 

Positive political leadership and media responsibility should be observed in countering 

xenophobia.545 The Committee on the Elimination of Racial Discrimination, general 

recommendation XXX (2004) on discrimination against non-citizens recommends that 

states must take steps to address xenophobic attitudes and behavior towards non-citizens, 

in particular hate speech and racial violence, and to promote a better understanding of the 

principle of non-discrimination in respect of the situation of non-citizens. South Africa 

must therefore take resolute action to counter any tendency to target, stigmatize, 

stereotype or profile, on the basis of race, 

members of non-citizen population groups. 

officials, educators and the media, on the i te 

networks and in society at large. The WA'-!'.L~1-l11"-'""' 

represent the diversity of a multicultural soc· 

racial discrimination, xenophobi r 

that certain media, by promotin,..,_,,_........,...u,.,,. 

individuals or groups of individua1T,0 

d be taken by politicians, 

r lectronic communications 

1 o states that media should 

a role in fighting racism, 

as been noted with regret 

t.eoett~~s of vulnerable 

refugees, have 

contributed to the spread of xenophobic and racist sentiments among the public and in 

some cases have encouraged violence by racist individuals and groups. It is importance 

also to note the positive role that may be played by the media. The exercise of the right to 

freedom of expression, particularly by the media and new technologies, including the 

internet, and full respect for the freedom to seek, receive and impart information can 

http://www.mandelainstitute.org.za/programmes/entry/The_Grounding_Programme_at_the_University_ 
of_Fort_/. (Accessed 22 April 2010). 

545 

546 

In some instances anti-foreigner sentiment has been attributed to negative reporting in the print media 
(Dolan et al, 1996). The dominant view in the South African Press portrays immigration from an anti-
foreigner perspective and caIIs for stringent and immediate controls, even an outright banning of 
immigrants. This media coverage also tends to be unanalytical; reproducing problematic research and anti-
immigrant terminology ... the media certainly have a right, even a responsibility, to report on xenophobic 
attitudes and action in South Africa ... But the print media also have a responsibility, to make sure that they 
are not contributing unduly to the problem of xenophobia by internalizing xenophobic language, 
uncriticaIIy reproducing anti-immigrant stories and research, or giving unrestricted freedoms to xenophobic 
reporters (Daanso et al 2000, 8-9). The press has to focus on the human rights of migrants, as we11 as the 
regional development implications of cross-border movements. Instead of drawing attention to the 
ostensible negative aspects of migrants, there is also a need for the media to focus on their contributions to 
the economy that would help dispel some myths (Dolan et al, 1996). 
See WCAR Declaration, para 88. 

192 



 

 

make a positive contribution towards the fight against racism, racial discrimination, 

xenophobia and related intolerance. There is thus a need to respect the editorial 

independence and autonomy of the media in this regard. 

South Africa may discourage the use of new technologies, such as the internet, for 

purposes contrary to respect for human values, equality, non-discrimination, respect for 

others and tolerance, including the propagation of racism, racial hatred, xenophobia, 

racial discrimination and related intolerance. It should be noted that children and youth 

who have access to this material could be negatively influenced by it. 

7.2.8 Administration a/justice 

Non-nationals should enjoy equal protecti 

context, South Africa has to take action a 

• n before the law. In this 

obic and racially motivated 

violence and ensure the access otrriWe<r-<sfftJvb f o'Fteffcfil~the right to seek 
just and adequate reparation for any ~e ,r~~ffidgf <fe )¥c£:?f such violence. The 
security of non-citizens must be ensured, in particular regard to arbitrary detention; in 

addition, it must be ensure that conditions in centres for refugees and asylum-seekers 

meet international standards. Although refugee and asylum centres are nonexistent in 

South Africa, the above norm must be employed if they happen to exist in the future. 

South Africa must also combat ill-treatment of and discrimination against non-citizens by 

police and other law enforcement agencies and civil servants by strictly applying relevant 

legislation and regulations providing for sanctions and by ensuring that all officials 

dealing with non-nationals receive special training, including training in human rights. 547 

South Africa may also introduce in criminal law the provision that committing an offence 

with xenophobic motivation constitutes aggravating circumstances allowing for a more 

severe punishment. On that note, claims of xenophobic or racial discrimination brought 

547 On that note, it would be beneficial to train the Department of Home Affairs staff on human 
rights matters. See also Article 5(18) of Recommendation XXX. 
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by non-nationals must be thoroughly investigated. Claims made against officials, notably 

those concerning discriminatory or xenophobic behavior must be subjected to effective 

and independent scrutiny. South Africa may also regulate the burden of proof in civil 

proceedings involving discrimination based on race, colour, descent, and national or 

ethnic origin so that once a citizen has established a prima facie case that he or she has 

been a victim of such discrimination, it shall be for the respondent to provide evidence of 

an objective and reasonable justification for the differential treatment. 548 

7.2.9 Expulsion and deportation of non-citizens 

South Africa should also ensure that law ' rtation or other forms of 

removal of non-citizens from its jurisdictionifthJ;';i.iQfwti~iiniinate in purpose or effect 

_ against non-citizens on the basis of race, col ic or national origin, and 

that non-citizens have equal access to effectiv emeclies, • , eluding the right to challenge 

expulsion orders, and are allow®~ff~ctively_ .t2~urs e~ctte dies. Moreove_ r, non-
U IlIVer~lly o .110 are 

nationals should not be subjected to cofs~~flflP~WMe1rmPc1Jar in situations where 
there are sufficient guarantees that the personal circumstances of each of the persons 

concerned have not been taken into account. On that note, South Africa must ensure that 

African non-nationals are not returned or removed to a country or territory where they are 

at risk of being subject to serious human rights abuses, including torture and cruel, 

inhumane or degrading treatment or punishment. 549 Finally, expulsions of non-citizens, 

especially permanent residents that would result in disproportionate interference with the 

right to family life must be avoided. 

7.2.10 Economic, social and cultural rights 

South Africa must ensure the removal of obstacles that prevent the enjoyment of 

economic, social and cultural rights by non-citizens, notably in areas of education, 

548 

549 
See Article 5(24) of General Recommendation XXX. 
See Article 6(26) of General Recommendation XXX. 
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housing, employment and health. Public educational institutions must be open to non-

citizens and children of undocumented migrants residing in South Africa. It is imperative 

that the application of segregated schooling for and different standards of treatment of 

non-citizens be avoided. South Africa must also guarantee the equal enjoyment of the 

right to adequate housing for nationals and non-nationals, especially by avoiding 

segregation in housing and ensuring that housing agencies refrain from engaging in 

discriminatory purposes or effects. 550 Effective measures must be put in place to prevent 

and redress the serious problems commonly faced by non-citizen workers, by non-citizen 

domestic workers in particular, including debt bondage, passport retention, illegal 

confinement, rape and physical assault. 

ay refuse to offer jobs to 

d to the enjoyment oflabour 

and employment rights, includi~ the freedom of a~sGI\1bly :,association, once an 
1 1 . hi h b u nYi. ers1tv. or .r ort re h Afri emp oyment re at10ns p as een m tea µ,nii..Y u 1s..Jermwate . Tout ca may ogetnerzn.hxceLLence 

therefore take measures to prevent practices that deny non-citizens their cultural identity, 

such as legal or de facto requirements that non-citizens change their name in order to 

obtain citizenship, and to take measures to enable non-citizens to preserve and develop 

their culture. To conclude the above, rights of non-citizens must be ensured, without 

discrimination based on race, colour, descent, and national or ethnic origin, to have 

access to any place or service intended for use by the general public, such as transport, 

cafes, theatres and parks. 

7.2.11 The need for new thinking and new research552 

Accepting that migration and economic integration are linked, the promotion of NEP AD 

and similar regional projects will likely increase the numbers of non-nationals living in 

550 

551 

552 

See Article 7(32) of General Recommendation XXX. 
See Article 7(35) of General Recommendation XXX. 
See Landau et al op cit. 
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South Africa (and the number of South Africans living outside the country).553 This will 

require a harmonization of immigrant procedures, and ease the movement of people 

across borders. Yet, while political leaders trumpet the movements of capital, 

information, culture and highly skilled migrants, little is said about the other forms of 

movement that will necessarily take place - however unpredictable these flows may be. 

Coming to grips with these challenges will require new ways of thinking about public 

policy. This will be felt most immediately amongst those responsible for urban and 

immigration management, but will almost certainly call for greater collaboration among 

local, provincial, and national spheres of government. 554 As these deliberations take 

place, there will be a need to move beyond 1 

necessary, commission new research and a .;-,:;~~;,<.;· '~ation related issues. There 

must also be a conscious shift, an effort t<1>-.t;t,~a.1r~,m:,-14>A:s governmental logistics of 

control and regulation intended to assure tha , indeed, belong to all who 

live in it. 555 

7 .3 Conclusion 

University of Fort Hare 
Together in Excellence 

The research done in this study has revealed a weak link between law, human action and 

human behaviours. It was also found that xenophobia in South Africa is largely a result of 

lack of education and public awareness on refugees, asylum seekers and economic 

migrants. Furthermore, South Africa seems to have developed into a conflictual and 

violent society, largely because of the struggle against apartheid. In conclusion, the self-

making of democracy through the creation of the "conditions for engaged conversation," 

negotiation, and ways of finding the middle ground are important for the above stated 

recommendations to find meaning. There are no guarantees that the mechanisms outlined 

above will prevent future attacks targeted at foreign nationals or other minority groups. 

However, in the absence of such measures, South Africa may witness further social 

fragmentation, disrespect for human rights and the law, resulting in further violence. 

553 

554 

555 

Ibid. 
Ibid. 
Ibid. 
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Moreover, the abandonment and discouragement of the use of words such as "alien", or 

"foreigner" or makwerekwere is very important if xenophobia is to be a thing of the past. 

To conclude this discussion, it has been noted that xenophobia is a complex phenomenon, 

and overcoming it needs various _measures that are socially sensitive, institutionally 

appropriate and human rights 

University of Fort Hare 
Together in Excellence 

centered. 
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Open-ended Questionnaire: 

A Socio-legal analysis of Xenophobia in South Africa 

With the aim of hearing from all interested persons and/or organizations about their experiences, 
concerns and thoughts on the nature and extent of the xenophobia exhibited against non-citizens, 
Samukeliso Sibanda seeks and would welcome your co-operation by responding to this 
questionnaire as fully as possible. The focal point of the dissertation and, as such, of the 
proposed questionnaire is African non-citizens who are living in South Africa, irrespective of 
their age. It includes migrants, refugees, asylum seekers, permanent residents and others. 

NB: *This questionnaire is meant for data collection to be used in academic research. All 
information collected for this study will be kept completely confidential. 

Introduction 
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Preliminary observations indicate that xenophobia and racial discrimination will become more 
structurally anchored given the mobility of human beings in a "new age of migration". The 
annual reports of the United Nations Special Rapporteur on contemporary forms of racism, racial 
discrimination, xenophobia and related intolerance show a world-wide trajectory of increased 
xenophobia and racial discrimination. As a subtext to this trend, studies and hearings in South 
Africa point to the development of xenophobia into a human rights hotspot in this country. 
Contrary to the provisions and principles of the "human rights" state, the discriminatory 
treatment of and attitudes towards non-nationals have become a common feature on the South 
African social landscape. This study concerns itself with this contradiction. It argues that 
xenophobia in South Africa is a complex phenomenon and questions the legal, social and 
political responses to this challenge. Further, it speculates that the limited efficacy of the 
standard reactions to this challenge is linked to an inadequate understanding of this phenomenon. 
Ultimately, the study aims to present these ao basis for suggesting possible new 
ways of responding to this challenge. 

Objectives of the study 

The primary objective of the stu • 
analyze and assess the efficacy o !tl~P.l1S~v.C~mlllU> 11M:~1~staU.:l,le;:~o protect non-nationals 
in South Africa. It will investigate th~~;,,9,r~ ~ovemment and civil society 
and assess the impact of xenophobia on the enjoyment of human rights of non-nationals. 
Suggesting alternative ways of explaining and understanding xenophobia and the responses to it 
is a central objective of this study. 

Research Questions 

Main question: What is the extent of xenophobia in South Africa and how and why is it manifest 

• in the way that it is? 

Sub-questions: 

• What is the socio-legislative framework with regard to the rights of non-nationals and is 
it sufficient and adequate? 

• How effective is South Africa's response to xenophobia and related discrimination in the 
country? 

• Are there alternative ways of understanding and dealing with xenophobia in South Africa? 
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Questionnaire 

Note: Each section opens with a short clarification of its aim, with each precise question that 
follows addressing a specific issue of importance. 

Should one question not apply to your area of expertise please simply pass on to the next 
question. 

Whilst the questionnaire is formally addre 
human rights; and hence the protection of 
equally applicable to those previously invol 
to share with us your thoughts and comments 

ntly involved in the protection of 
1 n nationals; the issues it raises are 

pply to you, please do not hesitate 
questions raised here. 

General Information 
University of Fort Hare 

Together in Excellence 
This section aims to source knowledge about the understanding of the socio-legal 
characteristics of xenophobia in South Africa. 

1. Name of the respondent (Please specify organisation's name if you are representing it for the 
purpose of this questionnaire). 

2. Please tell us the nature and extent of your involvement in issues concerning the rights of 
African non-citizens in South Africa. 

3. In your understanding, what is the nature and extent of xenophobia in South Africa. Please 
explain? 
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4. Do you think we have a firm grasp on understanding xenophobia as a social phenomenon? 
What is missing from our understanding? Please elaborate. 

5. Why is xenophobia expressed in such violent forms in South Africa? 

6. Do you think xenophobia has any relation to pre-apartheid South Africa? Please explain. 

7. Are xenophobia and racial discrimination relatively similar? Please explain. 

8. Was your organization involved in any w 
non-nationals? 

9. If your answer to Question 8 i.r~~es,.how eff.ective_ 4'1~our oq~'i-nization been in the response 
to the xenophobic attacks ofMayllo . ~1e(i)Jeslc1J u..lfil, . 'ndly elaborate. 

Together in Excellence 

10. Do you think that the response to xenophobia and related discrimination from state 
departments and agencies, protection agencies and civil society was appropriate and sufficient? 
Please elaborate. 

11. Why is xenophobia so difficult to deal with? What makes it such a complex phenomenon? 
Why does it rear its head so frequently? 

12. What suggestions do you have for responding to and eradicating xenophobia? Are their 
alternative ways of dealing with xenophobia in South Africa? 

This part aims to contribute to an understanding of the needs and challenges faced by 
African migrants, refugees, permanent residents and asylum seekers in exercising their 
rights. 
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13. Do you think African non-nationals are free to exercise socio-cultural rights in South Africa? 
Please explain. 

14. From your experience, please identify specific barriers faced by African non-nationals in 
their exercise of fundamental rights and freedoms. 

15. What steps have you or your organization, and others that you are working with, taken to 
address those barriers? 

The socio-legislative framework 

1 y 
Together in Excellence 

This section focuses on the collation of information on legal instruments 

17. In your opinion, do you think the law adequately covers the rights of non-nationals in South 
Africa? Please explain. 

18. What legal gaps have you or your organization experienced over the past 5 years? 

19. Please explain the psycho-social factors and gaps with regard to xenophobia in SA. What can 
be done? 

Additional Information 
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20. Please identify and, where possible, provide copies of any study, document and/or Article 
that supports your answers to this questionnaire and/or provides additional detail and analysis of 
xenophobia, racial discrimination and related intolerances in South Africa. 

Please, feel free to add any comments, observations and/or reflections that you consider 
necessary for the purpose of this Research. 

Samukeliso Sibanda extends her grateful thanks to all who took the time to respond to this 
questionnaire. 

University of Fort Hare 
Together in Excellence 
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ANNEXURE2 

INTERVIEWS ON "XENOPHOBIA IN SOUTH AFRICA: A SOCIO-LEGAL 

ANALYSIS" 

As part of my LLM Human Rights dissertation I have conducted interviews with personnel 

mandated to protect the rights of non-nationals in South Africa. The following are the results of 

those interviews: 

1. Interview with Victoria Maloka 

(Head of Education and Training Progra 

South African Human Rights Commissio , 

21 January 2010 

1500hrs - 1506hrs 

What exactly do you do here? 

University of Fort Hare 
Together in Excellence 

I am the Head of Programme for the Education and Training Programme. Part of my 

responsibilities is managing the facilitation by staff members in the education of human rights 

interventions in communities, managing the interventions on non discrimination, which includes 

work with non-nationals and things around anti-xenophobia. 

What is the nature and extent of your involvement in issues concerning non-nationals? 

For us it's mostly awareness raising. We work with nationals and non-nationals. So for non-

nationals it's mostly on helping them understand the legal framework and instilling a sense of 

confidence and appreciation of themselves as people and as non-nationals in a foreign country. 

One of the things that we often try to get across is the contribution which non-nationals make in 

the South African economy. The whole intervention is geared at intervening, not only at a 

personal level or building their capacity at a social level, but also helping them to understand the 

legal framework in South Africa and beyond. We also work with nationals, helping them to 

appreciate the role played by non-nationals and helping them to realize that what is happening in 
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Zimbabwe is as important as what is happening in Port Elizabeth. We also help them understand 

that the violations that are taking place in the DRC are just as important as what is happening in 

Mafikeng. The whole idea of African integration starts at that level. We raise awareness at a 

knowledge level and also shift attitudes because the kinds of xenophobic tendencies we have are 

based on perceptions, are based on wrong ideas on what 1:1-on-nationals are here for. We get to ask 

questions like 'by the way, during apartheid, why were we in Nigeria? What were we doing in 

Tanzania?' So the same things, not only hospitality in terms of them making us feel good about 

ourselves, the Tanzanian government had to put in policies, the Nigerian government had to 

develop structures to ensure that South Africans who were there got support that ultimately led to 

the downfall of apartheid are the kinds of thn' w ~ ~~~IVP-4'fl--

What is the nature and extent of xenopho i 

You know, there are two types of xenoph 

one is demonstrated by the attacks that we 

ere is one that is explicit and that 

sis against the Somalia and a lot of 

other people. There is also a subtle one which T,n,r-u:!- "-"-T; • how the police treat non-

nationals. They don't look at you lJ W{eJJ56a.iihe rehey relate in a different 

way to how they would relate to me 6 in how you get served in a 

restaurant, Home Affairs. The other way is in how we treat non-nationals in the work place, the 

same way in which we're dealing with racism in the work place. 

One of the reasons I would attribute this to is that as South Africa we are still not as exposed as 

we should be, we are still very much isolated, get to speak to, say, your African counterpart in 

the Congo, you'll see that the person is so well travelled, they have been to Europe once or twice 

because an uncle worked there, the mother worked in this or that part of Europe and so on, but 

. for us, because of apartheid, we are still kind of painfully isolated because of the system of 

government we had, but even after apartheid, we are still so much into ourselves, we don't know 

what's happening in other parts of the continent, that's why there are so many perceptions about 

non South Africans or non-nationals. 

Do you think we have a firm understanding of what xenophobia is as a social phenomenon? 
What is missing from that understanding? 
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Some say it's hatred of non-nationals, people can say that I don't hate people from Zimbabwe or 

people from Nigeria, for me it goes beyond that. It's also about your own perceptions. At a micro 

level, I don't think we have a firm understanding of what xenophobia entails, it's only at the 

macro level, where we say yah well, its hatred of people from other continents, but at the macro 

level there isn't that kind of interpretation. 

Why is xenophobia expressed in such violent ways in South Africa? 

There are different views surrounding that. One of the issues that have been heightened to me, or 

that stands up for me as to why xenophobia is so rife in South Africa is the whole notion that as a 

country, as a post Apartheid, somehow pos • e have not as yet come full circle 

in understanding, in living, in enjoying our v',«,,N..J,J.,-tYt<,,!b\![ r people come to join us. 

If you take the perspective of someone wh 

they were told that "no, no, come to Cape T 

11-!:J'l'w..Ll:.,i·siki to go to Cape Town because 

et there they're expecting a house, 

free education, they are expecting all kinds o y don't get those things they end up 

building a shack in Gugs, there i o ti!!}.P,lQ)m~t an~ail-,kinds9:&-things, and this is where the n1vers1 or .rort ttare 
whole perception comes in. Like I sai_tbl}Jf!z~ ¥,f 1?1~~? ~rfcti don't fully subscribe to it 
though. You see a Somali at the comer, and you ask yourself, how did that Somali get that Shop? 

You see, so in their world it makes a lot of sense that "oh, I actually gave up my home in 

Lusikisiki and there is somebody who has put a shop at a comer and in fact he is selling these 

things at a cheap price, when u Baba (father) Dlamini Zana (here) sells a packet of salt at R20. 

How is he managing? Now, like I said, so it depends on where you're sitting in the social 

hierarchy. 

There is this painful and unfortunate notion in South Africa that the government has to do things 

for us. The government has to build me a house, the government has to give me a job; such that 

when I don't have, I look at those who have with envy-and ultimately hatred to the point where I 

actually take up arms against them. The xenophobic tendencies come when I come with a 

mindset that I can move from my village, I can go into town, look for a job and ifl don't find it, 

somewhere someone has to give me a job. What you don't understand is that, before you get a 

job, there are lots of other things that should have happened. Anyway, just to make a point, I'm 

here, and I'm looking for a job and I'm looking for a house and I don't find it, and there is a 
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Nigerian, very soon he is setting up a makeshift tent, with something, with boxes, and very soon 

he is cutting hair at the street comer. Because he isn't waiting for anyone to give him a job, he 

knows he needs to go somewhere and fend for himself, the difference is in attitudes. Because 

this guy doesn't have this sense of entitlement, he knows he needs to go out there and fend for 

himself, and that's why he gets surprised when he is attacked, he doesn't understand why 

anybody would attack me after working so hard to get it. Maybe in it's in the attitude in which 

we are socialized or politicized. 

It would be very interesting for one to know how non-nationals were treated even before 

apartheid ana'post Apartheid because there seems to be a major difference between the two. 

Do you think there is any relationship be 

Yes there is, the attacks on the Somalis for e a 

the same thing about the Germans, the Fren 

racial connotations, so it's probably the darker 

nd racial discrimination? 

on the Bangladeshis, do you hear 

. Xenophobia definitely does have 

- s that get attacked and it almost goes 

to the level of darkness, the darkvrTYQli are,.Jh@fre r e y_qµ a,of course the Bangladeshis 
UillVe.LSl O OrL are 

are attacked also, but It's not at the r81ife Y~ fh 'fN'i!ethfn.African migrants are attacked. 
Actually half of the Western Cape is owned by Europeans. I don't hear South Africans 

complaining that they want to toyitoyi (picket) in front of shops owned by Europeans. There are 

definitely very serious racial connotations in all these xenophobic attacks. 

Did your organization play any role during the May 2008 xenophobic attacks against African 
non-nationals? 

We were so inundated with complaints that the Commission decided to come together with some 

civil society organizations and Chapter 9 institutions to try to form some kind of coordinating 

structure, we were getting help from all over the place, but the biggest complaint was that there 

wasn't any coordinating structure, just coordinating relief and assistance in that regard. Joyce 

and I were fortunate to have been the coordinators or the managers of that responsibility on 

behalf of the Commission and its partners, one dealt with legal issues that were just coming into 

the Commission and other partners of the Commission, we also had · a structure that dealt with 

awareness raising and community outreach and a number of interventions in the hot spots, in the 

areas where the attacks had taken place, kind of diffusing the attacks and so on. 
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We worked throughout the conflict, we were meeting on a daily basis, we also visited a lot of 

sites before we had camps, and we went two police stations, conducting lots of sites visits, and 

coordinating information. • 

We were also actively involved in pushing government to come to a decision on what to do. 

While we appreciated the fact that South Africa does not want to establish refugee camps, we 

were so very actively involved in formulating and in kind of shifting the attitude of government 

in agreeing to at least form temporary shelter. 

What kind of challenges did you face in trying to help the 2008 xenophobia victims/ 
survivors? 

There are personal challenges and those 11-1, ~~A..\l~~. 

framework. At the professional level, coor~~DR-~ffi 

within the broader professional 

big challenge, coordinating the 

• s such a massive challenge, because responses, just talking to the UN agencies; £ 

you wouldn't know exactly whose prima it was. We had the UN High 

Commission for Refugees, the Hj8f ½ommissjoner or Ruma~ l}~hts whose responsibility are 
broadly human rights. We also hlct' ~£l:~ , 9J& ()Jit m'ai\frh~re. You would get calls 

Tog_ether in Excellence 
like "we have 200 blankets but we don t know who to give them to, can someone give us 

direction". So coordination was the biggest challenge. One of the challenges that we also 

encountered at that time was the engagement with government. There were many government 

agencies that were involved, all of them were relevant, but unfortunately there was no single 

coordinating government body. There was Foreign Affairs, Social Development, there were the 

police there, but there was nobody taking full responsibility for anything at all. Through many 

engagements there was that parliamentary body that was established to carry an investigation. 

The other challenge was that, just sitting in a meeting was such a shock, because South Africa 

has never experienced war. Many people who came two our meetings, had never experienced 

violence at that level, so we tended to talk more about anecdotal things and it was so difficult to 

pin people down to the strategic issues; how then do we deal with this thing. 

We also tried to deal with the police in terms of the suffering that the non-nationals were facing; 

trying to sensitize them. We still had to instill human rights and constitutional values in them to 

be able to respond to the situation. The other professional challenge that we had was that, for 

many institutions outside, they did not understand what the SAHRC was doing in engaging in 
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humanitarian efforts related to xenophobia. "Do you have a mandate? And does your mandate 

allow you to do this sort of thing?" There were different interpretations on how we should view 

our mandate. Even within the organization we had issues about what we can do and what we 

cannot do. In my own personal understanding, which I would like to stand by, is that human 

rights cannot be interpreted, understood and enjoyed in a vacuum. We must understand the trans-

disciplinary nature of human rights because; I'm sitting here and I get a call from a non-national 

who has just been attacked and whose house has been destroyed, I need to act. We should 

understand that the human rights education that we teach to people is not only based on legalistic 

matters, but we also take into account the other fields that impact on human rights. As I receive a 

complaint from a learner in a particular sctn-A-,""\-1--11--c--f~.+rl-.......,...,:t....only look at the formal legalistic 

approaches and ignoring other dispute resol f that will allow me to look beyond 

law; to go into peace building, to go into soc 1 other areas. I should not shy away -

from bringing in a scientist, or an anthropol at human rights from a particular 

perspective. I should not shy away from invit st who will look at human rights in 

relation to the economy, so it's that . kind o:( trans-ps~lina?i-fpproach that we are yet to 

appreciate and that's why gove~Jl.JtV~~SJ-iWoJl~yOftne fl-Jm~n Rights Commission 
. Together zn Excel1ence 

suddenly taking the work of the other agencies." That person who was burnt, his right to life was 

affected; that person whose house was burnt; that is a right to housing that was diminished. The 

dignity of the man who had to run in their knickers was violated, the dignity of the woman who 

had to run naked and run somewhere; everything that happened had to do with human rights; but 

that was not appreciated, so that is also one of the challenges. -

At a personal level as people who were directly involved, we went through a lot of trauma. I and 

my colleagues would go to the sites and when we come back we wouldn't know how to debrief 

each other. We needed to take care of our hearts before we could extend love and help to other 

people, it became such a traumatic process for us, and you would just imagine how those who 

were involved on a daily basis were feeling. It was very traumatic for people who were going out 

on a daily basis and so on. 

In your own assessment, do you think the response from government, civil society 
organizations and other role players was sufficient? 
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No. I don't think it was sufficient. First of all, the government took quite a while to respond. 

Secondly, I don't know if the government now has a strategy to deal with xenophobia. The 

government could have responded much quicker, but they did not. Government departments, 

police, Home Affairs, Social Development, it took quite a few weeks to get them walking and 

they started running when the whole Gauteng Province was on fire. The response wasn't as 

satisfactory as it should have been. 

What, in your own understanding, makes xenophobia such a complex phenomenon? Why 

is it so difficult to understand? 

You see, xenophobia is also in the head, it'- ;..;,...,.)JA,i,;;---...r+, ial construct (if I may put it that 
way), but it also impacts on a lot of oth r __ ,,_.,..,--~ When you analyze any kind of 

xenophobic tendencies or situation you see m~ll.'m[l.ef~~.s,e;i:uij political connotations attached to 

it, there are economic issues, there are ob • s around it. It turns to touch on 
various areas of life, so while you address the omebody would say 'what about 

this and that?' It also impacts on the le_gal fra111ewor as well, you can't look at xenophobia at a 

specific angle, it cuts across variUPal¥a~~!!Yn~ tf 9litoH lt~economic, socially and 
Toaether in Excellence 

cultural as well. When we look at perhaps, reconstructing our understanding of xenophobia, we 

can have something that gives meaning to all these various aspects. The responses must then 

come from all these various angles. 

Do you think there are any suggestions to eradicating xenophobia? 

At a very primary level, education is very important because it heightens your outlook on life, it 

makes you appreciate what would under normal circumstances become threatening to you. It 

helps you create an environment that will allow you to have the same kind of opportunities that 

are. created by non-nationals, so that you don't feel threatened by whatever they have. We need 

to embark on serious education, not only of non-nationals, but of us South Africans. There is a 

bit that government has to do as well, we need to look at our immigration laws very broadly. We 

need to come to an understanding of what it is that we want to achieve as a country. How do we 

want to see the country looking like in five or ten years time? Certain things that we tend to 

employ are the kinds of things that we see in developed countries. Others don't quite respond to 

our African context, like you go Tanzania and you hear people say that "Oh, you South Africans 
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are so rude, even long before we saw this violence". It's because of the laws we have. Now we 

are talking about continental integration. How do we integrate when at the national level there 

are still so many boundaries? I need a Visa to go to Nigeria; I need a Visa to go to Ghana and 

other places. So why should it be that way? So government has to look at those kinds of things so 

that we can make those desires and dreams a reality. That would also limit xenophobia because 

free movement overtime there would be such a good mix, overtime you wouldn't know how a 

Tswana person should look. Perhaps with free movement of people and the kind of integration 

that would come up with that. We wouldn't be cocooned in the small clusters of Xhosa, Tswana, 

Kikuyu, Ibo, Yoruba and those kinds of things. 

Do you think non-nationals are free to exe • 

Not entirely, I think, based on the receptio 

their part to kind of freely and independent! 

opportunities are created for them to really 

completely allows them. We have some cu 

fully convinced that there is spa 
. 

ceived, there is also reluctance on 

1 es. There are some pockets where 

. I don't know if the environment 

"'"--'-" .... .-.. ...... y. <tlieir cultural, social and 

other rights. Together in Excellence 

Can you identify specific barriers that make non-nationals not to exercise their 

fundamental rights and freedoms? 

One barrier would be lack of tolerance, or preferably; lack of respect. For example, if I say 

'Nigerian food smells terrible' then that means I'm no longer interested in where you're coming 

from. It's those kinds of attitudes that create barriers at a communication level. Other barriers 

relate to employment. Access to basic services and so on. We hear of non-nationals who are 

turned away from hospitals because they are simply not South African. Two years ago we dealt 

with the case of a school that refused admission to two children because they were not South 

African. 

What has the organization done to address these barriers? 

Apart from the awareness raising interventions we have also established a very specific portfolio 

that addresses issues of non-nationals. 
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What kinds of constraints have you faced in trying to address those barriers? 

We have lacked an adequate budget to address because of many duties but with limited capacity. 

Do you think the law adequately covers the rights of non-nationals? 

On paper it looks really good. Our Constitution is one of the best in the world, it is just the 

interpretation and the realization of what is on those papers that are problematic, but also I think 

that, in relation to immigration; just the whole immigration legal dispensation needs to be re-

visited; the whole idea of the management of movement but without compromising any 

international standard. We need to design laws that are applicable to the African context, that 

respond to the African problem, the Afri d that way we will be able to 

appreciate the Zimbabwean who has to com 

who is in the country. 

Explain the psycho-social factors in relatio 

There is still an attitudinal shift which has 

e able to appreciate the Congolese 

·n South Africa 

that needs to be done on non-nati 

people who we still regard as 'the othe~ 

us. 

s ...... --,......._ to work on living with 

g¼fl7bY!I:ll~~g{lffihem as some of us or one of 

2. Interview with Tamlin Monson: Senior Researcher on Xenophobic Attacks of 2008 

and Kgamadi Kometsi: National Coordinator for Racism and Non-Discrimination. 

South African Human Rights Commission 

25 January 2010 

10:00am -10:30am 

What is the nature and extent of xenophobia in South Africa? 

Tamlin:It is difficult to say because most research has focused on particular poorer communities 

where xenophobia has been experienced. The violent expression seems to take place in poorer 

communities. 
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Kgamadi: In affluent spaces there are many non-nationals working there and they seem to be 

comfortable, however in poorer areas the presence of non-nationals seems to attract negative 

responses. 

Do you think people have a firm understanding of xenophobia as a social phenomenon? 

Tamlin: No. A lot of people question whether the motivations on attacks on foreigners are really 

xenophobic attacks. Through the research I've done, others feel it's a crime, that it's instrumental 

in a certain way. People often don't like the idea that the violence is based on hatred, they seem 

to prefer the idea that It's just a crime and based on the desire to obtain something. There is 

therefore no firm understanding of what it en;=ta=i=ls ...... ____ _ 

Why do you think xenophobia is expressed i 

Kgamadi: There is a theory that we're ave 

way we fought to fight oppression. There is 

sQil:;aa11w, mainly because of our history, the 

ffil~ ~ ~~~Jtacy. The nature of the inequalities 

has also played a role. There seems to be too hu 

Tamlin: What's come out of the UJt\¥a~F~JtYenCAtJ~G>~tJ!arhre problems on the kind 
Together in Excellence 

of policing in poor areas, sometimes because of infrastructural problems. Whenever a violent 

incident occurs it is difficult to contain it in these informal settlements. Even if it is just one 

incident, it becomes huge. 

Are xenophobia and racial discrimination relatively similar? 

Tamlin:! think the sentiments are relatively similar, but I think racial discrimination seems to be 

the legitimate one in the eyes of most people. 

Do you think non-nationals are free to exercise their socio-cultural rights in South Africa? 

Tamlin:! would say it depends on that particular environment in which they live. Definitely I've 

had a lot of reports of people not being able to answer their phones in taxis. There are certain 

spaces in which one can say non-nationals are free to express their socio-cultural rights, for 

example the Masiphumelele project. The taxis are a hot spot, however, different people come 

and it's not clear where they come from. The taxis seem very high risk to people. 
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Legislative Framework 

Do you think the law adequately caters for the rights of non-nationals? 

Kgamadi: There is that tension between universal human rights and constitutional rights. In 

terms of legislative framework, it seems to be better than other countries, if we can legitimize the 

fact that the state can exclude some other people. On paper South Africa appears to be more 

progressive than it is in practice, for example, a piece of legislation like the Equality Act does 

prohibit discrimination on the basis of nationality. One can look at the bill of rights in the 

Constitution. One would also consider international human rights instruments such as the 

Universal Declaration of Human Rights. There are a number of other international instruments 

such as the Durban Declaration and Progr 

of non-nationals when they are in a given c u 

, ch focus specifically on the needs 

1 o the National Action Plan which 

also addresses the problem of xenophobia, o ramework that is comprehensive, 

that is also complemented by international iii' lS~'il'lfleti~ ~ ~(lonventions which South Africa is 

party to. 

TTniversitv of Eort l-l arP Can you suggest any recommenda'tions on1.iqw JleponliotiI~lcaif fte curbed? 
Together m Excel ence 

Kgamadi - To a certain extent, xenophobia seems· to be fueled by perceptions of illegitimacy, 

that in our society there are people who are who are not supposed to be here; and that seem to 

enable that expression of violence. Firstly, Home Affairs and whoever is dealing with the borders 

and the immigration system: if they could get it right that people who are here are here 

legitimately. That won't remove the violence but it would lessen those perceptions of 

illegitimacy. The second thing is, if whoever is entrusted with providing services, especially to 

poor communities and the • society in general, if they could start doing their work and being 

honest with where the short comings are. There are certain instances where attacks on non-

• nationals become a mode of expression of the frustration, and therefore if you're frustrated you 

tend to attack the one target that will offer the least resistance by it's being a non-national. So if 

we could try and attend to the services that people need, the need to vent towards perceived 

outsiders. That would go a long way in lessening xenophobia. Education is also important. 

People need to be educated that everyone who is in South Africa is not necessarily illegitimate. 
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Tamlin: For me it's about policing and about proper governance of these areas that are prone to 

attacks because it seems to me that the idea that foreign nationals are criminals seems like a good 

justifying narrative to using violence against them, where you don't trust that the police are able 

to deal with the problem. Popular justice often occurs where people feel they don't have recourse 

to justice and that justice is mostly violent. So I think that strengthening trust between people and 

the police and also educating people is very important. 

Do you have any reflections or insights on what could be beneficial to this research? 

Kgamadi: South Africa is still dealing with intergroup dynamics. We haven't gotten that right 

yet as South Africans. Apartheid was such a successful ideolo y that more than a decade after it 

has been dismantled; we still haven't done ...... ,..,y,._,.._., 

moment there is a lot of artificial cosmetic 

soon as there is a conflictual moment. To th 

are still dealing with our own problems. W 

handle; even if it's not real; but perceived differe•n-P-1~ "= 

shifting the dynamics. At the 

ith racism which gets exposed as 

e ourselves as South Africans we 

nerable society, not being able to 

victims of xenophobia are SouthU • ..,..,_, , ..... ._ _, n,orc:1U-s~a fact of being a non-

national but perceptions of being a rXfl.Q.~8/al;iHi.J¾°~ajb@Mf.s~ you're too dark or maybe 

you're dressed in a particular way, or maybe because you' re not known in that vicinity. We are 

still learning to handle difference; we are still learning to live together as South Africans. 

Tamlin: The Department of Social Development has a policy paper in Integrated ])evelopment 

Plans (IDPs) where the issue of social cohesion needs to be included into IDPs. And I think to 

get non-national groups in the community leadership structures because in Masiphumelele the 

Somali shopkeepers were part of some kind of business. 
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1. Interview with Jody Kollapen (Ex Chairperson of the South African Human Rights 

Commission) 

27 January 2010 

University of Pretoria 

2:30 pm-3:15 pm 

What is the nature of your involvement in issues concerning the rights of non-citizens in 

South Africa? 

When I started working at the Human Rights Commission, when I was an ordinary 

Commissioner, one of my areas of responsi , of non-nationals. At that stage I 

became involved with civil society in the 1 .;_
0
'1., 7', ;rl_.:_w __ ~-c~·t-$,6~:tJ;h..1.m on Refugee Affairs; it was a 

partnership of government, civil society an ';;;fl'~;J.!et:;:ta organizations. Joyce Tlou was in 

fact the Secretary of the Consortium and I Chair for the first two years. That 

was the first attempt to get people to talk in a Government, Home Affairs and the 

Police attended these meetings and th~ idea w~s to 1 entify the -~r~~lems being experienced by 

refugees and migrants and how U11JeYeeJ;~!YiPJ f SJ;!t£¥~~itution, as government 
To_aether in Excellence 

, departments and as civil society. My worlc inside the Commission also began to focus on these 

particular issues. One of the first things we did was to launch the Roll Back Xenophobia 

Campaign in the late 90s, if you can recall; three people were killed in a train from Pretoria. 

After that we issued the 'Braamfontein Statement". While I held this portfolio we also produced 

two important reports on arrest and detention of migrants, one was done together with Wits 

University and the other was done independently. One is called "At the Cross Roads: Lindela." 

We were also involved in litigation. We brought against government successfully to prevent 

them from holding detainees beyond the period required by law. By law they could only hold 

them for thirty days at Lindela, after that they had to get a court order. And we found that there 

was a practice at Lindela that they would not get court orders . 

. In your own understanding, what do you think is the nature and extent of xenophobia in 

South Africa? 

It's very hard to quantify, in a sense, because I don't think there has been any scientific studies 

with regard to the nature and extent of xenophobia. We largely use anecdotic evidence so the 
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xenophobic violence of two years ago is the basis to suggest that xenophobia is a serious 

problem, and of course, that could be correct because that was serious. But one doesn't know, for 

example, to what extent is the problem in industry, in corporations, institutions of higher 

learning. We seem to focus on its crude manifestation when people are assaulted. But the 

anecdotic evidence would suggest that it's a problem beyond. It's a problem in universities; it's a 

problem in corporations, in governments. The kind of distrust, suspicion, hostility towards 

foreigriers, so I think there may be a need to understand it better. There may be a need to assess 

its prevalence, in more than simply an anecdotic way. 

Do you think people have a firm understanding of what xenophobia is as social 

phenomena? What is lacking from that u d 

No, but I think people have different understaii~~~~~--e:~a ple, someone would say "I don't 

think we should have so many foreigners i I don't think I'm xenophobia 

either", because they argue that that's not be at is simply being patriotic and 

believing that South Africa belonist in .the first place, tf those who are South African. So even in 

a self-understanding ofxenophobh(tt\lYiff~f: ~ll cofc~tto i .¥o~ne person would say "I 
Togetner in Excelrence 

don't like foreigners, because they are dishonest, bring crime and disease" and they would say "I 

don't have a basis for saying that but I believe". So there are different understandings as well of 

what, and therefore I think it's also to label South Africans as people often do. Because people 

often hold beliefs that they think are not xenophobic. They think that if you say "we need to have 

a proper immigration policy, we need to enforce migration laws", then that doesn't mean I'm 

xenophobic, but someone else can say that's being xenophobic. 

Why do you think xenophobia is expressed in such violent ways in South Africa, like we 

saw in 2008? 

Well, I don't know if anybody knows the answer to that, but maybe historically, South Africans 

have always used violence to resolve their problems; political, tribal, historical, personal and the 

whole husband and wife, rape. So violence has become more trademark, it's almost like in the 

DNA, so in a sense it would be almost an extension of that violence. It's not as if the violence is 

being reserved for non-nationals. South Africans are violent towards each other, someone steals 

a cell phone, and they use violence to steal it; even though violence is not necessary. So violence 
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has become part of the way in which we operate. But there is an additional factor I think. 

Sometimes a community as vulnerable is seen as easy prey, so you would attack them because 

they would not resist. They are vulnerable, they are weak, and have no political powers or 

influence in the society. 

Do you think the xenophobia we are experiencing in South Africa has any relation to pre-

apartheid South Africa? 

Yes, in many ways. At the one level, many South Africans were cut off from the rest of the 

continent. They did not know what it was to be African, but they knew what it was to be African. 

The Africans who were in the country · d large, migrant workers from 

Mozambique, Zambia and to some extent worked in mines, who lived in 

hostels, who were not part of communities. ~es-:iU:JMne.:ra ontributed towards, in a sense, to 

our isolation from the rest of Africa. 

Secondly, I suppose it's relevant because in po • there is the argument that we should 

be grateful to other Africans w o -oo1t1tndi~li0<l ~~!L . ...... t!l\vf'~"'-~<:.> ... .r.lJ..'l""'",..~ ..... The counter argument 

would be well "they have contri ut a111e 

should they not also allow us to experience those benefits?" 

Do you think there is a relationship between xenophobia and racial discrimination? 

Yes, definitely. It goes into the kinds of stereotypes we have. There is hardly any significance of 

the xenophobia directed towards those who are not African. There are large numbers of 

Pakistanians, Bangladeshis, Chinese, Bulgarians, but you don't see xenophobia directed towards 

them. You also don't see state action directed against them. I mean, the police would do a raid in 

Hillbrow, but they say in communities where large Chinese live there, or Indians, or Bulgarians, 

they don't raid those areas. So I think it's steeped in this whole thing that "Europeans bring 

investment, bring money, they bring good things. Africans bring drugs, they bring violence, they 

bring crime, they bring diseases, and they come to take." Those are the stereotypes. In many 

ways we are conditioned by that kind of racism. 

How were you involved in helping the non-nationals who were attacked during the May 

2008 attacks? 
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In various ways. One, as the Human Rights Commission we immediately sent our people out to 

centers like in Alexandra etc. to ensure that in a humanitarian point of view things were done as 

best as they could. There were attempts, for example; to separate families and we strongly urged 

against that. We said you shouldn't separate families. People have been through trauma as it is 

and now; and imagine the added trauma of the wife being at one place, the child somewhere and 

the husband living elsewhere and them not knowing if each other is safe. But also when the 

government was identifying sites we went around with them, we raised objections if sites were 

inappropriate for human habitation, for example, very close to a hostel. It was also believed that 

some of the people in the hostel were part of the violence, obviously, you can't go and establish a 

shelter there, and we said that; that is unacce·nMrn-h=--~--, 

We also worked very closely with United N TCHR, UNHCR, HCHR, in terms 

of coordinating responses. We also, as the + .Ll-i'l'f'n'irWitN-n·-B!Elfl'lt mmission, coordinated responses. 

One of the things I did, as Chair; is that I calll~ ~;lffi~~~f all the Chapter 9 Institutions etc, 

and the idea was that, certainly in Gauteng, we coordinating the capacity versus the 

need, so some areas needed peop legal advice and legal 

services. But sometimes at 11 o'clock 

one's work as the Human Rights Commission but as a human being. So a lot of what we did was 

beyond your mandate, it was simply human beings responding to other human beings. We would 

visit centers, monitor conditions and in the W estem Cape we did the same thing, quite 

extensively, work was done in terms of monitoring, looking at conditions, looking at whether it 

was appropriate to dismantle settlements in communities. There was a dispute around that. Many 

people felt they didn't want to leave the shelters, but government also felt at some point people 

had to integrate. So that was the role of the Commission, to ensure that in this humanitarian crisis 

there was respect for human rights norms and standards. 

How effective was your response? 

It's hard to answer, but I think on the one hand government was appreciate of the role we were 

playing and listened to the advice that we gave them. Secondly, I think in civil society and NGOs 

there was an access point to government. So the Commission was used as an access point and as 

an access point. So I would like to think that we were relatively successful, if you could call that 
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success. In an operation like this, it's hard to have a successful outcome. It was to ensure that the 

kind of interventions were appropriate. 

Do you think the response from civil society, government and other agencies was sufficient 

and appropriate at that time? 

No, but I think in fairness as well, we were never prepared for something on this scale. You 

know having thousands of people being displaced, there wasn't an emergency plan to deal with 

it. So government and civil society were caught 'napping' in a sense. They were caught off 

guard. But once it was clear on the kinds of responses required I think there were differences. 

Government wanted to establish shelters but ,f-f\f~WP.'FP.-ll'P.-R:t-fi-1 of having permanent shelters. So 

their point of view was that we can have t es e sooner we dismantle them, the 

better. Civil society took the view that we n e~u..--r.im..>"'Q"-1.J~LJ......lor as long as we need them, if we 

need them for a year, we must have them fo a vernment was taking a minimalist 

approach to provide what was minimally nee society was saying "hold on, we're 

dealing with traumatized people, we need to provi e or their physical and non physical needs. 

Overall, I think there isn't a pJJ~¥J:J~t¥ _Q,~Qf,ta~:r;~pond to humanitarian 
. . Together m lixcelfe~ce 

s1tuat10ns. 

Why do you think xenophobia is such a complex phenomenon? Why is it rearing its head 

so frequently? 

On one hand it's simple to say that as South Africans we don't seem to like foreigners. On the 

other hand, it may be more complex than that, in a sense that people may genuinely see 

foreigners as a threat, a threat to their employment, a threat to their housing, an economic threat. 

Many people who come from outside of South Africa come with good skills, they are well 

qualified, they have a good command of the language, they have entrepreneurial skills, and they 

have learnt to survive. But South Africans are often stuck with the babies of apartheid, so you 

would find, very often, that foreigners would make better employees, because they are more 

motivated and they are more skilled so they represent an economic threat and I think that must be 

factored. 

I often speak of this example. The cafe I go to there is a Zimbabwean woman who works there as 

a shop keeper. I think she was a teacher in Zimbabwe, but she is very intelligent. She can talk to 
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me about anything that is happening in the world when I go and buy my milk and bread. She 

knows what's happening because she reads papers, she follows the TV, and she has a good 

rapport with customers. They like her. For the owner of that business, if he has the choice of 

employing her at R3000 a month but the South African will just do his job. He will employ the 

Zimbabwean. So, in that sense, she is seen as competition. It's the same in the domestic workers 

sector. Many domestic workers are sought after because; apart from their skills at home, they 

have a good know ledge of education, they could help the children with their homework, 

whatever, so to a prospective employer. So I think that is also a factor, the perceived 

competition. And then, the entrepreneurial spirit that many of them have. I'm told that in many 

townships Ethiopians and Somalis have the ~ =c.uu·J __ ou can buy one tea bag, you can 
buy one cup of sugar. And the South Afric-,--.,.._"' ,.-- hings have a one track approach: 

ure~ na,ite:-:-tlnx"'' These guys are smart, they know "a tea bag comes in a box, so you must bu 

people are poor, they might not have mone 

one, and they actually make more profit, beca 

b t they only need two tea bags or 
~~!!!::::::!!.I 

em individually you actually make 

more money. So within a short siia-¥e Qf time, t4ey actµa..!Jy make more money because they are 
.d. h . h. h un1ver$I" 7 or ~ort Hare prov1 mg t e service w 1c most peopre neecf:'h L J . ll Toget er zn Exce ence 

They work in cartels. They can go and buy goods in bulk. They can buy 100 000 boxes of tea 

bags, they buy it cheaper and they can sell it cheaper. So within a short space of time within a 

township, local people know if you go to the Ethiopians or the Somalis, the prices are better. 

South Africans then lose their business, sooner or later they have to close down. That brings 

resentment because South Africans feel "we've been here for years and these people have come 

now and they're taking our business, now I've lost my business, I can't provide for my wife and 

for my children". So it's complex in that way. People go to hospitals and they say "but there are 

so many foreigners here, we are waiting so long for medical treatment because all these 

foreigners who are illegal in our country are now taking away our hospital beds, schools". And 

also, in that sense, it is complex. 

Do you think there are any alternative ways to responding to xenophobia? 

I think there are. One of the big issues is ignorance. People are not aware of the positive 

contribution that foreigners make. All the millions of foreigners, if there are millions of 

foreigners in South Africa, are all contributing to the economy, they are paying rent to 
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somebody, they are buying clothes, using transport, and they are buying food and cell phones. 

All of that is considerable revenue which is coming into the South African economy. In that way, 

in our education institutions they are contributing levels of knowledge to education. So I think 

that nothing is being done to educate the broader public, that, hold on, we're living in a global 

world, you can't isolate yourself, secondly, people who come don't always come on negativity. 

They bring positive things into the country. 

And also I think very often haven't had contact and experience with foreigners. You hear 

someone say "I hate foreigners", and you say "but do you know that the lady at the cafe is a 

foreigner?" "Oh really, she is a nice lady", "but do you know she is actually a foreigner? "I 

didn't know, I still don't like foreigners, but I • 

You asked somebody else, like where I live ~M"'-..,a;:,-:~~ 

"his name is Rashid" and you ask "where is 

es your clothes? And you're told 

n you're told "I don't know but I 

think he is from Malawi." And you ask "so nd you hear "yes he is, his prices 

are cheap, he does a good job, and he is a good foreigner!" 
University of Fort Hare 

You see, you must begin to challengeTugd l • must come out of their own 

experiences. Sometimes people are not resentful, but when something sparks, it attracts this mob 

psychology. 

Do you think African non-nationals are free to exercise their socio-cultural rights in South 

Africa? 

Yes I do, I think there has been no attempt to stifle that. You have Somalis having their 

associations. I think we also have 60 NGOs operating in this country. So I think at that level no 

one has interfered with them exercising their cultural rights. 

Can you identify other barriers that have inhibited African non-nationals from exercising 

other fundamental rights and freedoms? 

Sometimes they have a hard time accessing educational rights because people have put artificial 

barriers. Sometimes a school will not register a child unless that child has a refugee certificate. 
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That means the child's right to education is affected. To some extent, South Africa has had to 

provide for its own people first. At the moment, there are many who qualify for state housing but 

due the backlog, they are not able to get that housing. Foreigners normally hire houses from 

South Africans. For example, a South African guy who lives in a shack gets a state house, then 

he rents the house to a Zimbabwean and gets the money. It happened in one community, people 

had hired houses to foreigners, and the other community complained that the State had given 

houses to foreigners. There was fighting and we went to investigate, only to find that locals had 

hired those houses out to foreigners. So yes, I think there are barriers, some of them attitudinal, 

some of them economic and some social. 

Have you played a pivotal role in addressi g 

Yes. We've dealt with educational issues,£ r ..eXaR:~~bll--llm.e Roll Back Xenophobia Campaign 

we ran quite effective public campaigns to South Africans. What we did is 

that we ran two interesting projects, one was nd one was a photography one. We 

gave some people tape recorders \..O.~O imd intei:view' fr examf lieople from Somalia. we told 
them to ask how those people ma~ :JHY~t~1 rilJ anf f?q~ tliey'i\fJto trek coming to South 

Together m Excellence 
Africa. And for those who recorded, we agreed with SABC, that they would play those as 

one/two minute clips. It really had a great impact in changing attitudes because a South African 

would then see a Somali and say "But hey, this guy was living peacefully in his country, he had 

to run away from his own country, he lost his wife, he lost his livelihood, and he lost his 
\ 

children," so we did that and also the photography project; where we gave people disposable 

cameras so they could take pictures of refugees and use them for an exhibition. 

What kinds of challenges have you faced in addressing those barriers? 

One is sustainability and resources. As the Human Rights Commission we have only one person 

dealing with non-nationals, and that is Joyce. I mean there are so many interest groups; people 

with disabilities, older people, people, people with HIV, women and children. 

In your opinion, do you think the law adequately covers the r~ghts of non-nationals? 
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I think there is quite a progressive Constitution we have and the Refugee Act. I don't think the 

law is problematic; it's the enforcement of the law and how the law is internalized, by officials 

and by citizens. 

Have you experienced any legal gaps over the last five years? 

Yes, for example, whether foreigners must qualify for housing. I think that's an in current legal 

gap. 

What are the psycho-social factors with regards to xenophobia? 

I think I touched on some of them, but onern1-Th"Prrl-1"<:~~,a South Africans we're isolated, we 

feel we're 'God's chosen children' and ther ·s superiority complex vis a vis other 

continent, so what can we learn from other 

can bring more. I think there is a sense of re 

uccessful country in the African 

an they bring? Whereas Europeans 

nd perceived threats, and this is not 

idle. I will give you an exam2le. A South African and a Zimbabwean live side by side. A 

Zimbabwean guy doesn't have uwi~ra~tYc9~, hQtt~fgrant from government, 
. . . Taaether in fCellence . so he 1s on lus own. He knows that "1f1 d'6n't make 1t, m aead'', so he has a dnve to work hard, 

to succeed. The South African is in a different situation. His government will look after him ifhe 

can't get a job. He is less hungry, so the two of them start work in the same company, within 6 

months time, the Zimbabwean is doing much better. He is working hard, he has bought a TV, 

and the South African says "he must have stolen that TV. We started working together, earning 

the same money, how come he got a TV?" 

Once, a South African asked me, a woman in Cape Town. She says "yah, we are xenophobic" 

and I asked "what do you mean?" She says "you see, if Friday night you have a choice to go out 

with your South African boyfriend, then he gets drunk, after he gets drunk, he hits you or, you 

can go · out with your boyfriend from Ethiopia. He takes you out for a nice supper and after 

supper he says, "My dear do you want to watch a movie?" After a movie he doesn't expect 

anything in return. Then he asks me, "Kollapen, if you were a woman, who would you choose". 
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Do you have any reflections or insights? 

As South Africans, we often say that we are part of this global renaissance. What we need to do 

is to learn to live and let live. We mustn't see others as a threat but as a source of enrichment. 
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