












































hazardous work, as well as subjection to debt and bondage were also noted to be increasing in

various nations.>

In 2006 Githu Muigai’s predecessor, Doudou Diene, observed that “racism and xenophobia are
coming out of the closet, in a sense, and gradually creeping into the policies of mainstream
political actors”.* His contention that “speeches against immigrants, foreigners and asylum-

seekers are becoming popular and intellectual legltlmlzatlon being granted to those currents™ is

particularly worrying.

Doudou Diene added that:
In literature, books were advocatii icism, and in academic and
scientific circles theses that prom aophobia were on the rise.
For example, Samuel Huntington ish of Civilizations, in his

latest work, Who Are We?, suggestedUical presence of Latinos in the
United States was threatening the identity of that society. Huntington was not an
isolated extremist, Mr. ﬁye[m 10£ BT at ihgbrtant university,

Harvard, was well-respected [szg ]llfl%la Wips, Aofispse He was part of the
I

phenomenon of the banalizaton of racism.

As recently as Apﬁl 2009, the world leaders at the Durban Review Conference in Geneva’

expressed concern that challenges and obstacles identified in the Durban Declaration and
Programme of Action remain to be addressed and overcome. This would effectively prevent,

combat and eradicate racism, racial discrimination, xenophobia and related intolerance and that

Durban Review Conferénce, Geneva, March 2009.

See United Nations Committee on the Elimination of all Forms of Racial Discrimination ‘Special
Rapporteur On Racism Tells Committee that Racism and Racial Discrimination Are On the Upswing’ See
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=3208&LangID=E (Accessed 22
July 2010). .

i 1bid.

See UN News Centre ‘Racism and Racial Discrimination on Rise Around the World, UN Expert Warns’
at http://www.un.org/apps/news/story.asp?NewsID=17718 (Accessed 22 July 2010).

The Durban Review Conference took place in Geneva, Switzerland, from 20 to 24 April 2009. One of its
objectives was to review progress and assess the implementation of the Durban Declaration and
Programme of Action, which had been adopted at the World Conference against Racism, Racial
Discrimination, Xenophobia and Related Intolerance, held in Durban, South Africa, in September 2001.
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Police arrested 10 men yesterday - including an unnamed community leader - for
terrorising and robbing residents of a Johannesburg informal settlement under the
guise of xenophobia. This follows a spate of attacks on both foreigners and South
Africans in the settlement at Kya Sand on Monday night. Some of the victims
were taken to hospital. Shops owned both by South Africans and by foreigners
were looted... A biblical quotation written on the wall of another looted shop read
"Do not mistreat aliens, for you were also aliens in Egypt."23

Xenophobic attacks are not new in Cape Town. Similar incidents occurred in the De Doorns area
as recently as November 2009.The follo from Philani Nombembe’s report
testify to the above:**

This week Muteti, his wife, children other families who hail from
Zimbabwe and Malawi were chasedees “like dogs”. The uproar
came barely a week aft W ﬁ)@ iul nd women were
attacked at Stofland informal settlemiegnt 00 0 ﬁnﬁ Western Cape.
Similar attacks took place in 2y Esha on the Cape Flats just
months ago. Now experts have wamed that xenophobic violence could spread
possibly sparking a repeat of last year’s catastrophe in which thousands of people
were displaced and more than 60 killed. Dr Lawrence Mgbangson of the United
Nations High Commission for Refugees in the Western Cape said South Africans
-took out their service delivery and unemployment frustrations on vulnerable
foreigners. The Western Cape manager of the South African Human Rights
Commission, Leonardo Goosen, said that tensions still existed in communities
where refugees were re-integrated after last year’s xenophobic attacks.

The recent xenophobic attacks follow a 15 year long pattern of xenophobia in South Africa.Since

the 1994 elections, South Africa has seen a rising level of xenophobia. As in many other

just two weeks ago that they hijacked the name Ghana and fused it with Bafana Bafana to come up with
BaGhana BaGhana. There were no Nigerians or Zimbabweans or makwerekwere — that derogatory term we
use for African foreigners... We were all Africans. Now, a week later, we seem to be suffering from
amnesia. We have forgotten that we were African”... See Khoabane P “How Soon We Forgot When We
» Were All Africans” Sunday Times 18 July 2010, page 2.
Ibid.
u See Nombembe P, “We Were Chased Like Dogs” at http:/www.timeslive.co.za . (Last accessed on the 29%
of November 2009.)
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countries, immigrants have been blamed for a rise in violent crime, drug dealing, drug abuse,
unemployment, and other social ills.>> Immigrants from African countries have been the target of
attacks, often because they are perceived as being in direct competition with South Africans for
jobs or services. In addition, African immigrants are often the target of random violence and
robbery, as criminals perceive them as easy targets because they are unlikely to go to the

police.?®

1.2 Thesis Statement
1.2.1 Introduction

Preliminary observations indicate that xe discrimination will become more
structurally anchored given the mobility in a “new age of migration”. The
annual reports of the United Nations Special R 2Suilli#%n contemporary forms of racism, racial
discrimination, xenophobia an({ﬁiieéexfglf@cb@q_w ﬂ-toflfm trajectory of increased
xenophobia and racial discrimination f® g@p,f@btmt Exibén legndestudies and hearings in South
Africa point to the development of xenophobia into a human rights hotspot in this country.
Contrary to the provisions and principles of the “human rights” state, the discriminatory
treatment of and attitudes towards non-nationals have become a common feature of the South

African social landscape.® This study concerns itself with this contradiction. It argues that

= See Human Rights Watch “Xenophobia and Attacks Against Migrants™ at:

http://www.hrw.org/reports98/sareport/Adv5a.htm. (Accessed 6 August 2010).

See Nyamnjoh F. B “Insiders and Outsiders: Citizenship and Xenophobia in Contemporary Southern

Afirica” 2006 52-56. Available at:

http://books.google.co.za/books?id=pas1dhd8KjwC&pg=PA54&Ipg=P A54 &dq=african+chamber+oft+haw

kerstand+independent+businessmen&source=bl&ots=Hk6uJaER14&sig=bHgNE5jwxFEQpuawKqizZBNX

k6_w&hl=en&ei=4mRcTLudFt6qsQaM502WBg&sa=X&oi=book_result&ct=result&resnum=5&ved=0C

CUQ6AEwBA#v=onepage&q=african%20chamber%200{%20hawkers%20and%20independent®%20busine

ssmen&f=false (Accessed 6 August 2010).

See Pennix R, Berger M, Kraal K “The Dynamics of International Migration and Settlement in Europe™

2006 IMISCOE Joint Studies, Amsterdam University Press, Amsterdam.

See, for example, the Report of the Special Rapporteur on contemporary forms of racism, racial

discrimination, xenophobia and related intolerance on the situation of Muslim and Arab peoples in various

parts of the world E/CN.4/2006/17 at: www.ohchr.org (Accessed 5 March 2011).

See SAHRC “Shadow Report on South Africa’s Compliance with the Provisions of the International

Convention Against All Forms of Racial Discrimintion, 2006 at:

http://www.sahrc.org.za/home/2 1/files/Reports/Compliance%20with%20the%20provision%200f%20the%
. 20international%20conventio.pdf (Accessed 5 March 2011).
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Furthermore, in South Africa there has been a xenophobic tendency to stigmatise immigrants,
particularly those from other African countries; as criminals, as people who undermine economic
development and take jobs from locals. There are many fallacies and false presumptions about
undocumented migrants in South Africa because this form of migration is often clandestine or
undocumented.”® According to Harris,”! worker migrants are viewed as a people in flight from
poverty, and those seeking asylum are all too often regarded as “economic migrants” who are
really also fleeing poverty. The bufgeoning of refugees from déveloping countries is a result of

current global environmental chaos as tricgered hv elements such as ecostress, insecurity and

poverty.”? In fact the majority seeking eloping countries are defined as
“economic migrants” and are therefore sration, not refugee law. Harris®
contends that the persistence of the id: ves out unskilled migrants. from
developing to developed countries is extr: it seems, really refugees, expelled

by economic processes.>* Sassen® has similar[ P80t that economic refugees are driven by
larger geopolitical and transnati@ﬁwmf Wn@ﬁcfn Prth piggyee conditions under which
poverty, or lack of opportunities for adgmifearenticibe detineged as migration push factors.
Significantly, the Human Rights Watch has recommended to the United Nations Economic and
Social Council Commission on Human Rights that the 1951 Refugee Convention should be
revised in order to make it “more relevant to modern day migration challenges”.>® In light of the
xenbphobia currently experienced in South Africa, this move may improve numbers of people
who receive refugee status, enabling them to receive refugee protection and benefits. This may
significantly improve their economic status and reduce their vulnerability to xenophobic attacks.

On the contrary, improving legislation and economic policies alone is insufficient in dealing with

50 PlenderR “Recent Trends in National Immigration Control” 1986 546, Intern.Compar. Law Quart. 35

°! 1995 119.

32 See Odipo G “Refugees in development of host country, ‘the new world order: A case study of Ethiopian
refugees in Kenya’in ‘The African Population in the 21* Century’ (Vol. 2)1999 559-568, Union for
Population Studies, Durban.

. Harris N ‘The New Untouchables-Immigration and the New World Order’ 1995 189, Penguin, London.
Ibid. :

3 See Sassen S “From Globalization and its Discontents”.

3 United Nations Economic and Social Council Commission on Human Rights, Fifty-Seventh session, Item
14 of the provisional agenda, 18 January 2001 4.
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Thirdly, although not clear in the literature, social identification is distinguishable from
internalization. Whereas identification refers to self in terms of social categories (I am),
internalization refers to the incorporation of values, attitudes, and so forth within the self as
guiding principles (I believe). Although certain values and attitudes are typically associated with
members of a given social category, acceptance of the category does not necessarily mean
acceptance of those values and attitudes. An individual may define herself in terms of the
“organization she works for, yet she can disagree with the prevailing values, strategies, and
system of authority, and so on. Finally, identification with a group is similar to identification
with a person (for example, one’s father), slationship (for example husband-

wife, doctor-patient) in as much as one par 1terms of a social referent.

Symbolic racist theories assume that racism anGJ#®bia are guided by assumptions of what
minority ethnic groups deserve %"ﬁli‘?‘éf*@ﬂ?‘@f Fbsz pﬂgj_beaat theory, on the other
hand, assumes that conflicts and neghlpepedtiienden dmered bruagse groups are competing for
new opportunities.®> Disregarding the difference between the two sets of theories, they both
assume that racist attitudes explain opposition towards policies regarding ethnicity, e.g.
affirmative action. Sawires and Peacock®® show that (symbolic) racism is one explanation for
why people in California voted to abolish the affirmative action legislation. It is problematic to
draw the line between those who should be deprived of certain democratic rights in order to
prevent such rights being used to spread derogatory attitudes or to diminish individuals’
possibilities due to their group affiliation, which means that one must ask whether such

deprivation of rights for other groups also relates negatively to xenophobia.

81 Turner 1981.

82 See Kinder, D. R. and Sanders, L ‘Divided by Color: Racial Politics and Democratic Ideals’ 1996,
Chicago, IL: University of Chicago Press.

See Sidanius, J. and Pratto, F. ‘The Inevitability of Oppression and the Dynamics of Social Dominance’
(1993) 173-221, Stanford University Press.

See Sawires J. N and Peacock M. J “Symbolic Racism and Voting Behaviour on Proposmon” 2009.
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and unknown non-nationals creates a space for hostility to develop. When a group has no history
of incorporating strangers it may find it difficult to be ch:lcoming.96 Perhaps the words of

Victoria Maloka would best explain this hypothesis:

one of the reasons I attribute it to [xenophobia] is that in South Africa we are not
exposed as we should, we are still very much isolated, take for example your
counterpart in the Congo, you find the person is so well-travelled, the uncle or
mother lived there or another part of Europe, as for us, because of apartheid, we
were painfully isolated because of the system of government that we had, we are
still so much into ourselves such that we do not see the value in what is happening
in other parts of the continent.”’

The isolation hypothesis suggests that sus towards strangers in South Africa
exists due to international isolation. The 1 ains contemporary xenophobia by

recourse to internal isolation, isolation betwe'cans, as a consequence of apartheid.

There is little doubt that the bmﬂﬂWéF%Tt?eaTl F’(SW]FI%.YJ& its enormous emphasis
on boundary maintenance has also 1@66%;%}28 ,pempﬁ"g Wé@ be “tolerant” of difference.’®

As a result of the creation of strict boundaries between South African citizens, as well as
between the country and other nations, South Africans in this argument are unable to
accommodate, and indeed, be hospitable to difference.” According to the theory of isolation,
South Africans find difference threatening and dangerous.'® In this understanding, xenophobia
exists because of the very foreignness of non-nationals. It exists because non-nationals are

different and unknown.

2.6.4 The bio-cultural hypothesis

The isolation and scapegoating hypotheses of xenophobia provide a general explanation for the

phenomenon. In both theories, however, the ‘foreigner’ is treated as a homogenous category;

% See Morris (1998).

57 Interview with Victoria Maloka (Human Rights Education and Awareness) South African Human Rights
Commission Head Quarters, January 2010.

% Morris (1998).

% Ibid.

100 Morris (1998).
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Nationally, in spite of the increasing xenophobia and attacks on non-nationals, COSATU argued
that no amount of electric fences could prevent people from feeling poverty and starvation, and
called for a regional economic development strategy.'”” COSATU argued for severe penalties to
be imposed on employers who exploit migrants, and called upon civic organizations to assist
their integration into the residential communities in which they lived. It also called for an
amnesty which would allow the migrants to regularize their lives, and supported voluntary

repatriation.'*®

2.7 Conclusion

While the bio-cultural hypothesis explains srates through the level of physical
and cultural appearance, it does not explain w/SGI®iological and cultural features come to
take on xenophobic signiﬁcancUW ﬁg;&cgaf Fortddelingrgy targeted as victims of
xenophobia when their white counterffigig elsrelrava deaed?SFheemost obvious response to this
question is racial discrimination. This is a response that seems to be missing from the hypotheses
outlined above. Racial discrimination, which in the post-apartheid context, manifests through a
variety of both subtle and overt layers of discrimination, appears to play a key role in xenophobic
discourse and practice. One way to understand why African hairstyles, accents and vaccination
marks take on xenophobic significance is to consider how African non-nationals are represented
‘in society. The generalizations and stereotypes that are commonly voiced regarding Africa and

African immigrants offer insight into the hostility that meets this group.

107 ‘Weekly Mail and Guardian, 28/4/95
108 Weekly Mail and Guardian, 28/4 95
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CHAPTER 3

RESEARCH DESIGN

3.1 Introduction

The previous chapter was an analysis of the socio-economic framework of xenophobia in South
Africa. It began by explaining the need to analyze xenophobia, not only from a legal perspective,
but from a socio-economic perspective as well. Chapter 2 further explored the principle of

globalization and the effects of migration in South Africa. especially on the interaction of people

from different backgrounds, religions, we physical or genetic make ups. A
number of theories that seek to explain the 10bia, racism, racial discrimination
and other forms of intolerances in South ¢ lyzed. The theories were analyzed
with an aim to provide answers as to wh; sses itself in such violent ways in

South Africa. Regard was given to soci/SJJ# theories, violence theories and the

scapegoating hypothesis. The @ﬁﬁ e?ip‘gai% }WWS Ialé_imt result of how people
identify with themselves; in this casg, @g@@hé}ﬁi@ﬂg spetlératly.. Moreover, they prove that

people react violently to “others”, who may look different, speak different languages, speak in
different accents and even live differently. The “othering” becomes a source of conflict, such as
has been experienced during the xenophobic attacks. Furthermore, the “isolation” hypothesis
views xenophobia as a direct result of apartheid, where South Africans were grouped into
specific areas, with people speaking the same languages. Moreover, apartheid caused South
Africa to be isolated from the rest of the continent, making interaction between South Africans
and other African countries minimal. The scapegoating hypothesis was also explored; according
to which, South Africans are violent towards non-nationals because of poverty. The vulnerable
non-nationals are used as “scapegoats” for some South Africans to express their discontent with
government. Notably, xenophobia is indeed a complex phenomenon, and needs different

approaches to deal with it.
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Chapter 1 covered the research problem and the nature of the stated research questions call for a
research design that is mixed, innovative and coherent. Xenophobia, as a world-wide
phenomenon that is inscribed in the social psychology of communities across the globe, directs
us to research that can both capture the legal regime and its shortcomings, as well as the social
practices and institutions that need to function in support of the legal framework. Ideally, a full-
blown interdisciplinary or transdisciplinary research paradigm would have been most suitable.
However, given the constraints of the research process and the focus that needs to be

accomplished, this study merges law and social theorv into a socio-legal analysis of xenophobia.

As a starting point, this study views rese: enquiry aimed at the observation
and interpretation of facts, revision of ac laws in the light of new facts, or
practical application of such new or revised {F U aws.'” Methodology is the system of
methods followed by a particu’[.'gL ﬂwélng ttyetfyts okt dmqran which iﬁformation is
gathered for the purposes of obtaining ipgeérser wsekncbefdestioas. The different techniques of
research (for instance, interviews, surveys and observations) allow us to understand different
phenomena and for different reasons.''® The methodology chosen for any research depends on
what one is trying to do rather than a commitment to a particular paradigm.'"! Consequently, the
methodolbgy employed must match the particular phenomena under investigation. Different
phenomena may require the use of different methodologies. Falconer and Mackay postulate that
by focusing on the phenomena under examination rather than the methodology, researchers can
select appropriate methodologies for their enquiries.''? In view of the above, one can state that if
a researcher is to achieve the desired results and answers, it is of significance to choose an

effective research methodology.

109

See Merriam-Webster Collegiate Dictionary, Tenth Edition.
110

Deetz S “Describing Differences in Approaches to Organization Science: Rethinking Burrell and Morgan
and their legacy. Organisation Science, 7, 1996 191-207. Cited in Krauss SE ‘Research Paradigms and
Meaning Making: A Primer”The Qualitative Report Volume 10 Nurebm758-770; 761 at
http://www.nova.edu/ssss/QR/QR10-4/krauss.pdf (accessed 1 August 2010).

Cavaye ALM “Case Study Research: A Multi-Faceted Research Approach for IS” Information Systems
Journal, 6, 1996 227-242. Cited Kraus (20 above at 761).

See Falconer DJ & Mackay DR “Ontological Problems of Pluralist Research Methodologies™ (1999) at
http://aisel.isworld.org/Article.asp?Subject_ID=314&Publication_ID=2. (Accessed 31 July 2010).
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in society and to evaluate and discuss public policy. The law and society movement
was a precursor in this regard, drawing inspiration from the interpretive turn in
sociology. Critical legal study was heavily influenced by linguistic structuralism—
especially Claude Lévi-Strauss and Jean Piaget—and similarly took the linguistic
turn early on. More recently, the law and economics movement has experienced a
similar shift—as evidenced by the social norm movement—due in part to the
resurgence of interest in expressive theories of law and to a certain disenchantment
with strict behaviorism. These developments in legal scholarship reflect the larger
linguistic turn in the social sciences and humanities, influenced by the work of
Clifford Geertz and Claude Lévi-Strauss in anthropology, Herbert Blumer and Pierre
Bourdien Bourdieu in sociology, Charles Taylor and Richard Rorty in political
theory, and many others... While the interpretive turn in the social sciences and law
may well date back several decades, the effort to more rigorously measure social
meaning is in its relative infancy.

‘Merging McMillan and Schumacher’s gic, interpretation is central to

qualitative research whilst such interpretation Urmed by a thorough literature review,

both in social and legal researcltﬁiliVéeIlétfﬁ}lréib‘Ppa f’.sta _gfrcxﬁaéaspect of legal research
and is guided by the principles of %}@ﬁ{gﬁ praysise eithap the context of a socio-legal

analysis, the legal research is integrated with other forms of data gathering that extend the focus

of the research to the social, political and cultural aspects of the phenomenon under discussion.

3.2.2 Socio-legal analysis

McMillan and Schumacher* classify legal research as “analytical” research. The textual data
relating to human instruments, laws and jurisprudence, has been augmented by periodicals,
yearbooks, reports, etc. of a legal, political, sociological and psycho-social nature. Descriptive,
conceptual, interpretive and comparative analyses have also been employed. This integration

gives rise to the socio-legal approach of this study.

131 1997 463.
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The quotation above signifies the general difficulty that interdisciplinary, and thus, socio-legal
researchers face. Moreover, the challenge can be the lack of knowledge and skills to fully
understand the methodologies of other academic disciplines. Siems'*’suggests that a solution
may be to collaborate with researchers from other disciplines.'*” However, Siems écknowledges
the difficulty that; many legal academics are happy to identify themselves more with the legal
profession than with their colleagues in other departments. The background of this attitude is
that, traditionally, law is primarily regarded as a -practical and not an academic subject.148

Further, this can lead to a critical attitude towards the methods of other disciplines. In particular,

legal academics may oppose the assumr ations that economists and other
social scientists tend to make.'*Siems ho 1at interdisciplinary legal research
has a number of advantages. For Siems, 1 iciplinary legal research lies in its
ability to lead to a more informed and mor . 1° Moreover, the legal researcher

can gain a deeper understanding than someoncll8nly interested in the “law as such”.!

With these views in mind the a@ﬂ ngy eﬂb@@f@n@&f@terdisciplinary research
and went on to collect data, as the folldwigetaeagmphs dbedtar. -

3.2.3 Data Collection

The three most common qualitative methods are participant observation, in-depth interviews, and
focus groups.'>? Each method is particularly suited for obtaining a specific type of data. This
study makes use of in-depth face-to-face interviews. Consequently, the following section
discusses what an in-depth interview is, in addition to its advantages and disadvantages as an

instrument of collecting data.

146 See Siems, Mathias M “The Taxonomy of Interdisciplinary Legal Research: Finding the Way Out of the

Desert” 2009 5-17 Journal of Commonwealth Law and Legal Education 7 at :

http://pdfserve.informaworld.com/236657_751313789_916761552.pdf (Accessed 1 December 2010).
147 ;

Ibid. ‘

148 Ibid.
149 Ibid.
150 Ibid.
151 Ibid.

152 Mack N et al (note 27 above at 2).
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Should be aware of their right to refuse to participate; understand the extent to

which confidentiality will be maintained; be aware of the potential uses to which

data might be put; and in some cases be reminded of their right to renegotiate
179

consent.

Mark et al define informed consent as ‘a mechanism for ensuring that people understand what it
means to participate in a particular research study so they can decide in a conscious,'® deliberate
way whether they want to participate.” In a nutshell, informed consent means that participants
should not be compelled to participate in a research which they would not have participated in
had force not been used. The following extract from the Human Sciences Research Council

summarises this principle:

The researcher must respect the rotect the welfare of all
participants, and must therefore ol sonsent of the participants.

This consent should be given in writinw especially if the research is of
a sensitive nature. The researcher should be concerned particularly about the

rights and interests of mdr¢ IREPR jnj iants, 3Edh < @it@en, the aged and
the disabled. In general, all igg‘élh@}uﬁl ?élﬁ glternatlorgaéll norms of

avoiding harm, providing bene rever possib and acting justly.

Furthermore, information obtained in the course of research that may reveal the identity of a
participant or an institution should be treated as confidential unless the participant or institution

: 182
agrees to its release.

In addition, research findings which relate to specific individuals,
institutions and organizations should be reported in a way that protects the personal dignity and
right to privacy of the participants. Moreover, whenever methodologically feasible, participating
individuals and institutions should be allowed to respond anonymously or under a pseudonym to

protect their privacy.183 Again, the researcher should be consistently aware that the research may

7 Ibid.

180 Human rights theorists hold that what counts is respect for individual autonomy, entailing recognition of
the right of individuals to make their own choices, to exercise control over their own person, property,
and privacy, and to say “yes” or to say “no”. Taking individuals seriously, taking rights seriously, means
taking consents and refusals seriously. See Brownword R ‘4n Introduction to Legal Research’17.

See Human Sciences . Research  Council ‘HSRC Code of Research Ethics’ at:
www.hsrc.ac.za/Corporate_Information-6.phtml -. (Accessed 9 August 2010).

182 Ibid.

183 Ibid.
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Besides ICERD, the Organization of African Unity (OAU) Convention governing the specific
aspects of refugee problems in Africa (1974) also elaborates on the problem of xenophobia and
racial discrimination on the Continent and; collectively these international and regional human
rights instruments gave rise to the post Apartheid constitutional architecture of South Africa.
Most notably, section 9 of the 1996 Constitution and the Promotion of Equality and Prevention

of Unfair Discrimination'®’ articulate this anti-discrimination thrust:

The Promotion of Equality and P Discrimination Act, 2000
(Act 4 of 2000), gives effect to s stitution by providing for,
among others, the equal enjoyment :doms by every person; the
promotion of equality; the values d non-sexism contained in
section 1 of the Constitution; t unfair discrimination and
protection of human dignity as ections 9 and 10 of the
Constitution; and the prohibition ot amred, based on race, ethnicity,
gender or religion, that constitutes incite 0 cause harm as contemplated in

section 16(2)(c) of the it s id ocedures for the
tityerdis pofshmrid e

determination of circumstances ynder h dig¢rimipation is unfair, for measures
to educate the public and raise pithfit’ awareness om the ititportance of promoting
equality and overcoming unfair discrimination, hate speech and harassment and to
provide remedies for victims of unfair discrimination.**

However, even though the South African legal framework contains a recognizable number of
anti-discrimination provisions, the country still experiences segregation and violent attacks
against non-nationals. This only leaves many questions to be answered, and it is hoped that this

study will provide those answers and fill the gaps.

The international community has also agreed upon, and entrenched in law, basic standards to

protect migrants and refugees. These “human rights” are freedoms established by custom or

1% Act 4 of 2000.

200 See:
http://www.doj.gov.za/legislation/acts/Statutes%20administered%20by%20D0OJCD%20%5B30%20Mar%
202007%5D%20list.pdf (Accessed on 1 October 2009).
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In the years since 1999, a great deal of analysis has been conducted on the causes, consequences
and impact of xenophobia by SAMP and others.?®> Government did not appear to pay attention to
the warnings of the SAHRC and COSATU and certainly did ndt move to root out xenophobia as
both were demanding. These events were followed by the National Conference on Racism held
in Johannesburg in 2000 and the United Nations World Conference on racism, racial
discrimination, xenophobia and related intolerance and Xenophobia (WCAR) hosted by the
South African government in 2001. The conference provided an unprecedented opportunity to

take an open and honest look at the scourge of discrimination and intolerance against migrants

and refugees and to make commitments tc 3 In this Conference South Africa
and other states pledged to promote and zhts and fundamental freedoms of
all migrants in conformity with the Unive Human Rights and all obligations
under international human rights instrumer migrants’ immigration status.***In

2002 the SAHRC rolled up its Roll Back XenoMJaign which surely cannot be because
they thought the problem was sc@jﬁ I@@Icgqrtyomqﬂ@ esshegpdy the Minister of Home
Affairs to deal with xenophobia in hef Qgg[dwaﬂmem:)dﬂg {erio@ader societal initiative called
for in the 2002 Immigration Act did not occur.”> Moreover, when the African Union’s African
Peer Review of South Africa criticized indications of growing xenophobia in South Africa, the
South African government took strong exception. The Peer Review Report had noted that
“foreigners, mostly of African descent, are being subjected to brutality and detention.”*®® In
response, the government nipped back at the report: “the assertion that illegal immigrants are

subject to brutal and inhuman treatment is strongly disputed.”**’ The government said it did share

%2 For instance, see Harris B “4 Foreign Experience: Violence, Crime and Xenophobia during South Africa’s

Transition” 2001; Crush J “The Dark Side of Democracy: Immigration, Xenophobia and Human Rights in
South Africa” 2000 38 International Migration 103-133 and L Landau, K Ramjathan-Keogh et al
“Xenophobia in South Africa and Problems Related to it. Forced Migration Working Paper Series No 13,
Forced Migration Studies Programme University of the Witwatersrand January 2005.

Op cit note 3.

See ‘Parliament of the Republic of South Africa: Background Research Report compiled by the Research
Unit for the Task Team of Members of Parliament Probing Violence and Attacks on Foreign Nationals’.
Available at http://www.parliament.gov.za/content/BACKGROUND_RESEARCH_REPORT.pdf
(Accessed 17 June 2009).

B See SAMP 20 op cit.

266 See African Peer Review Mechanism, South Africa Country Review Report No 5, September 2007,
Paragraph 956.

Ibid. Appendix 2: Comments of the South African Government on the Report, Paragraphs 103-5.
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and Medlemon from the shop. I gave the RS for the medicine but they went and
bought poison for me. When I took those tablets I immediately lost consciousness.
That was when they threw paraffin on my body and burned me. I woke up weeks
later in the hospital’s intensive care unit where I was kept alive with the support
of oxygen, a life machine, drips and blood. When I finally gained consciousness,
the doctors informed me that both my legs had been amputated. This had been the
only way to save my life.**

However, Collin is not an isolated case. Medicines Without Borders also captured the story of

another man who was a victim of xenophobic attacks:

A group of people burst into the ho or. They asked me to show
them my South African ID, and wh ve any, they started to beat
me with sticks, stones, punches, ki >scape from the house and
started to run along the road, but they ney started to follow me with
the car and let me run for a while. Thm again and beat me up until I

was lying on the groun i e because they
E 51%. 8 Vb PO

thought I was dead. Aftera ed to move ifficulty reached a
phone box and called an ambulfite. Eﬁe am@‘;i‘am dithi®t arrive. Three people
stopped their car when they saw me lying on the ground, carried me into their car
and brought me to the hospital.295

One of the observations drawn by Desai**® is that little was done by organizations to support
those who had left the camps in the aftermath of the May 2008 xenophobic attacks. In addition,
they were limited attempts to get people reintegrated.””” Many in the camps had arrived having

298

lost their documents, homes and livelihoods.?*® As the following two testimonies®™ indicate,

these people left the camps in the same scenario.

24 See Williamson P “Refugees in South Africa, A Lukewarm Welcome " at:

http://www.startts.org.au/default.aspx/id=28 8 &Printpage=true (Accessed 19 August 2010).
5 See MSF op cit.
8 Desai 24 op cit.
27 Ibid.
298 Ibid.
29 See Desai 24 op cit.
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One of the issues that have been heightened to me, or that stands up for me as to
why xenophobia is so rife in South Africa is the whole notion that as a country, as
a post- Apartheid, somehow post violence country, we have not as yet come full
circle in understanding, in living, in enjoying our freedom before other people
come to join us.

However, Jody Kollapen3 12 added that a community as vulnerable as non-nationals is seen as
easy prey, so one would attack them because they would not resist. They are vulnerable, they are
weak, and have no political powers or influence in the society. Kollapen further argued that

“South Africans have always used violence to resolve their problems; political, tribal, historical,

personal and the whole husband and wife 1s become more of trademark, it’s
almost like in the DNA, so in a sense t an extension of that violence.”
According to Kollapen, it is not as if the eserved for non-nationals. “South
Affricans are violent towards each other, s 1 phone, and they use violence to

steal it; even though violence is not necessary. ¥ has become part of the way in which

we operate”. Kometsi also agreet}]ﬁtl“}lgie ,tif}}h%ﬁ)fyf]xa fz\te’l‘glqa\ieéf violent society, mainly
because of our history, the way we f%@%gg}i‘gpﬂ%&ﬁ%g@ere is therefore that legacy.”

Kometsi further attributed the violence to the nature of inequalities in South Africa’s socio-
economic spectrum, stating that “there seems to be too huge a gap.” Monson further added that
there are problems related to the kind of policing in poor areas, sometimes because of
infrastl_'uctural problems. Whenever a violent incident occurs; it is difficult to contain it in these

informal settlements.

Another important question which this study sought to answer was whether people have a firm
understanding of what xenophobia is as a social phenomenon. The replies to that question varied.
Maloka acknowledged that it was a hatred of non-nationals and was also largely related to
perceptions. Moreover, according to Maloka, people do not yet have a firm understanding of

xenophobia. Kollapen replied as follows:

310 Jody Kollapenl is the Ex Chairperson of the South African Human Rights Commission. An interview was

conducted with this participant on 27 January 2010, at The University of Pretoria.
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Professor Weissbrodt D, the special Rappoteur on the rights of non-citizens, stated in his

rf:pox“t3 B

that all persons should, by virtue of their essential humanity, enjoy all human rights.
Exceptional distinctions, for example between citizens and non-citizens, can be made only if
they serve a legitimate State objective and are proportional to the achievement of that
objective.**Weissbrodt further stated that while in some countries there may be legal guarantees
of equal treatment and recognition of the importance of non-citizens in achieving economic
prosperity; non-citizens face hostile social and practical realities. Non-citizens experience

xenophobia, racism and sexism; language harriere and wnfamiliar customs; lack of political

representation; difficulty realizing their e | cultural rights — particularly the
right to work, the right to education and care; difficulty obtaining identity
documents; and lack of means to challenge uman rights effectively or to have
them remedied. According to Weissbrodt are subject to arbitrary and often

indefinite detention. They may have been traumM{periences of persecution or abuse in
their countries of origin, but afe §gEred SIE medp OXt dih@1s in prisons, which are
frequently overcrowded, unhygienic ah® J@igettus. A a6l 6f Weissbrodt’s report reveals
that xenophobia and other related intolerances are widespread throughout the world and urgent
measures have to be employed to curb them. In line with the discussion above, the following
analysis deals with the international and national legal instruments protecting the rights of

various non-nationals.

See Office of the United Nations High Commissioner For Human Rights The Rights of Non-citizens 2006,

313
United Nations, New York and Geneva. This publication was prepared by the Special Rapporteur on the
rights of non-citizens, Professor David Weissbrodt, who submitted his final report to the Sub-Commission
X on the Promotion and Protection of Human Rights in August 2003(E/CN.4/Sub.2/2003/23 and Add.1-3).
14

See general recommendation XIV (1993) of the Committee on the Elimination of Racial Discrimination

on Article 1, paragraph 1, of the Convention: “the Committee observes that a differentiation of treatment
will not constitute discrimination if the criteria for such differentiation, judged against the objectives and
purposes of the Convention, are legitimate or fall within the scope of Article 1, paragraph 4 (relating to-
special measures), of the Convention. In considering the criteria that may have been employed, the
Committee will acknowledge that particular actions may have varied purposes. In seeking to determine
whether an action has an effect contrary to the Convention, it will look to see whether that action has an
unjustifiable disparate impact upon any group distinguished by race, colour, descent, or national or ethnic
origin.” In its general comment No, 18 (1989) on discrimination, the Human Rights Committee similarly
observed that differences in treatment may be permissible under the Covenant “if the criteria for such
differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under
the Covenant. See also Fitzpatrick J, “The human rights of migrants”, Conference on International Legal
Norms and Migration (Geneva, 23-25 May 2002. See, e.g. European Court of Human Rights, Berrehab v.
the Netherlands, No. 10730/84, judgment of 21 June 1988).

105




5.3  International human rights norms and responsibility over foreign nationals

Human rights norms serve as the ultimate standard in determining the obligations of a state for
protecting non-nationals in its territory. This proposition is bolstered by an observation that
principal universal and regional international human rights instruments protect the rights and
freedoms of aliens as well as nationals*’® These instruments include the global (UN), and

regional human rights systems (the European, Inter-American and the African human rights

systems).

Having traced the development of the key v on responsibility over foreign
nationals, it is proper to ahalyse how So the puzzle as informed by its
constitutional framework. The analysis be for an informed assessment of

any existing obligations of South Africa rega'atment of foreign nationals in the

context of the xenophobic ViOICIUfﬁ%iti@ﬁ?h@Stmep%ét that the reason why
non-nationals find themselves in the tq@a@rfﬁ@«s{ﬁe %M@e state of nationality is not

relevant to the discussion.

Therefore, even though refugee law is the proper legal category to deal with the protection of
certain categories of migrants, the influence of the human rights movement is difficult to
ignore. Again, if international human rights norms could shake the well established
foundations of the law on diplomatic protection, there is no reason precluding the same norms
from informing the way international refugee law is applied, especially amidst allegations that
international refugee law remains one of the most least developed areas of international law.
On this strength, it is important to analyze South Africa’s legal obligations for the protection
of migrant foreign nationals who fell victim to xenophobic violence in line with the
international human rights standards as prescribed under the global (United Nations), regional

(African Union), sub-regional (SADC) and national human rights and refugee law

315 Cholewinski 47.
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5.4.2 African Human Rights Instruments

The central document of the African regional human rights system, the African Charter on
Human and People’s Rights (African Charter), was opened for signature in 1981 and entered into
on force in 1986. It has been ratified by all 53 member states of the OAU/AU. The sole
supervisory body of the African Charter currently in existence is the African Commission on
Human and People’s Rights (African Commission). The African Commission was constituted
and met for the first time in 1987. Further. the Commission has adopted its own Rules of
Procedure (amended in 1995).

Another instrument, the Protocol to the A uman and People’s Rights on the
Establishment of the African Court on Human 2" Rights (African Human Rights Court

Protocol) was adopted in 1998 @ m@ﬁ@ﬁ?r@ﬁxﬂ@ﬁ}}ﬁf The African Charter has
been supplemented by the Protocol to flgfeftiran (ihatimced Bnween and People’s Rights on the

Rights of Women in Africa, adopted in 2003, which entered into force in November 2005.

In addition to these instruments the African regional human rights system is comprised of the
OAU Convention Governing the Specific Aspects of Refugee Problems in Africa of 1969 which
entered into force in 1974 and the African Charter on the Rights and Welfare of fhe Child
(African Children’s Charter) of 1990, which came into force in 1999. The relatively unknown
Cultural Charter for Africa of 1976 came into force in 1990. Another treaty with relevance for
human rights is the Convention on Preventing and Combating Corruption adopted in 2003. This
convention has not yet entered into force. Moreover, the Convention for the Elimination of
Mercenarism in Africa was adopted in 1977 and entered into force in 1985. The OAU

Convention on the Prevention and Combating of Terrorism of 1999 entered into force in 2002.
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the country of his former habitual residence as a result of such events is unable or,
owing to such fear, is unwilling to return to it.

The definition of ‘refugee’ in Article 1 of the OAU Refugee Convention is broader than in the
1951 Refugee Convention. In addition to ‘well founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular group or political opinion’ the OAU
Convention also stipulates that anyone who is compelled to leave his country because of
‘external aggression, occupation, foreign domination or events seriously disturbing public order’
shall be considered a refugee. A critical analysis of this definition reveals that a great number of
Africans residing in South Africa could be protection if the OAU Convention
definition of ‘refugee’ could be employed t

International standards pertaining to refugees- seekers should be applied equally,
regardless of the nationality of ﬂfﬁfﬂ%ﬁ r(ﬂf% 334 Idfgf\@r conditions in refugee
shelters and conditions of detention faqe((}g})é( FHIEREE iy g@pts and asylum seekers should
meet international standards.”*> South Africa should therefore ensure that individuals caught in
an illegal situation, such as asylum-seekers who are in the country unlawfully and whose claims

are not considered valid by the authorities, are not treated as criminals.>*®

The 2003 report of the Special Rapporteur on the human rights of migrants focused particularly
on the detention of migrants and the conditions of their detention. Concerns included the
detention of asylum seekers; prolonged detention periods; the arbitrary nature of detention
decisions; detention on the basis of unspecified allegations related to terrorism or national
security; detention of trafficking victims; detention of migrant children; absence of legal

assistance and judicial review procedures; detention with ordinary criminals; solitary

334 See Committee on the Elimination of Racial Discrimination, concluding observations on the 9" 10" and

11" periodic reports of the Sudan.

See Committee on the Elimination of Racial Discrimination, concluding observations on the 14% 15
16", and 17" periodic reports of Hungary (A/57/18), para. 380.)

See( European Commission against Racism and Intolerance, Second report on Croatia (para. 31) and
Second report on Belgium (paras. 11-15) on this principle.
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Moreover, States must ensure a more rigorous supervision of the application of measures aimed

at facilitating the integration of refugees, particularly at the local level.*> Some states have made

positive efforts to create a comprehensive integration plan for new arrivals and offer them tools

they will need for success in the society of the State.**®

5.5.2.1 The principle of non-refoulement

Repatriation, whatever form it assumes, is the context of the legal protection
accorded to asylum seekers and refugees; t it refoulement. Refoulement refers
to the return or rejection of refuges or asy ng illegal immigrants, back to the
country of origin or any other country w: persistence of persecution in the

territories where they are repatriated. The princ Sl refoulement was developed in order to

curb the practice of returning ctrﬁiveg-gﬁg i@fli@oﬁ thq hapie that returning them to
persecution was contrary to the essencfg@i@ﬂmatmeﬂmbgm

As to the normative basis of non-refoulement, Article 3 of the OAU 1969 Convention and

Article 32 of the UN 1951 Convention generally provide for the expulsion of refugees from host

countries. Non-refoulement has been interpreted in many other international treaties with

declarations being made by various bodies implying that the principle might have attained

customary international law status.>’ Soft law also abounds with sentiments.? 38 However,

355
356
357

358

Ibid.

See European Commission against Racism and Intolerance, Second report on Austria (paras. 16-21).

Art 3 of the UN Convention Against Torture, Art. 7 of the ICCPR wherein the UNHCR IN General
Comment No. 31 interpreted the provision to include non-refoulement to cover torture, inhumane or
degrading treatment. Art. 45 of the Geneva Convention Relative to the Protection of Persons in Time of
War provides non-refoulement by prohibiting the sending of prisoners of war back to the countries or any
other territory where they could be killed, tortured or treated inhumanely or degradingly. For commentaries
on non-refoulement and customary international law status, see Hailbronner K, Non-Refoulement and
Humanitarian Refugees: Customary International Law of Wishful Legal Thinking 1986 26 Virginia
Journal of International Law 857. '

On Soft law on non-refoulement, see the UNHCR Executive Committee Conclusions available on
www.unhcr.org.
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work.*** Everyone, including non-citizens, has the right to just and favourable conditions of
work,*® and international standards that provide protection in treatment as well as conditions at
work in areas such as safety, health, hours of work and remuneration apply to all workers
regardless of citizenship or status. For example, Article 8 of the Declaration on the Human

Rights of Individuals Who are not Nationals of the Country in which They Live*® provides:

1. Aliens lawfully residing in the territory of a State shall also enjoy, in
accordance with the national laws, the following rights, subject to their
obligations under Article 4:

a) The right to safe and healthy v ", to fair wages and equal
remuneration for work of equ istinction of any kind, in
particular, women being guarar work not inferior to those
enjoyed by men, with equal pay

b) The right to join trade unions a ms or associations of their
choice and to participate in the tictions may be placed on
the exercise of this right other ved by law and which are

necessary, in a democratic society,derests of national security or

public order or for the grotection of the riéi:jf,nd ff ms of others;
c) The rights to health froldados; dal ['30did] debalty; social services,

education, rest and leisure, p)g@ilchénhzn Bsrdtlftigbe requirements under
the relevant regulations for participation and that undue strain is not placed on
the resources of the State. )

The following discussion, based on the International Labour Organization, also emphasizes the
vitality of rights granted to non-nationals. The basis of all ILO Conventions, as shall be noted, is
that all human beings, irrespective of race, creed or sex, have the right to pursue their material
well-being and their spiritual development in conditions of freedom and dignity, of economic

security and equal opportunity.

5.5.5 International Labour Organization (ILO)

384 See International Labour Office, “The key role of international labour standards in defending rights of non-

nationals™, statement by Patrick A. Taran to the Expert Meeting on clarifying and expanding the rights of
non- nationals organized by the Open Society Justice Initiative (New York, 9-10 November 2003).
International Covenant on Economic, Social and Cultural Rights, Article 7.

Proclaimed by the General Assembly of the United Nations, resolution 40/144 of 13 December 1985.
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5.5.6 International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families**®

The International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, of which ILO Conventions Nos. 97 and 143 formed the basis,
protects all migrant workers and their families, but does not generally include international
organization employees, foreign developmenf staff, refugees, stateless persons, students and
trainees (arts. 1 and 3). With regards to no-discrimination, Article 7 of the International
Convention on the Protection of the Rights kersand Members of Their

Families provides that State Parties must:

undertake, in accordance with the truments concerning human
rights, to respect and to ensure to aerers and members of their
families within their terﬁ%@éﬁﬁ?ﬁoﬁ{@ F'@hts provided for
in the present Convention without distinction o kind such as opinion,
national, ethnic or social origit; -hatiotrality, ‘age, c@gﬁmﬁc position, property,
marital status, birth or other status.

Concerning religion, Article 12 of the above Convention states that migrant workers and
members of their families shall have the right to freedom of thought, conscience and religion.
This right includes freedom to have or to adopt a religion or belief of their choice and freedom
either individually or in community with others and in public or private to manifest their religion
or belief in worship, observance, practice and teaching. Article 12(2) of the same Convention

further states that migrant workers and members of their families shall not be subject to coercion

this week's outbreak of xenophobic violence near Cape Town, which saw more than 3000 foreigners,
mainly the Zimbabweans, flee their homes. PASSOP's Braam Hanekom on Friday lashed out at local
authorities, accusingthem of not doing enough to prevent the attacks. He said the tensions in the local
worker communities have been building since last week, tensions he said police and government officials
were "more than aware of." Hanekom explained that the government has since been more interested in
"hiding how serious this problem is ahead of the World Cup next year than actually dealing with it”.
Headlines on xenophobia have resurfaced: http://www.news24.com/Content/SouthAfrica/News/ _
1059/d98254¢3d5b344dd84ebfl1097e04ddef/18-11-2009-10- 28/Refugees_to_be reintegrated. (Accessed on
23 November 2009).
3% A/Res/45/158 adopted December 18, 1990.
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5.5.9 Victims of traﬁiéking

Non-citizens are often the target of trafficking. Persons who emigrate through irregular channels,
such as smuggling and trafficking networks, risk suffocating in containers or drowning when an
overloaded ship sinks.*** Adequate assistance and support, including formal protection, aid and
education, should be provided to victims of trafficking*®®. For example, Principle 9 of the United
Nations General Assembly Declaration on the Rights of the Child (1959) declares that “the child
shall be protected against all forms of neglecf, cruelty and exploitation. He shall not be subject to

traffic, in any form... To that end, Article 11 of the Convention on the Rights of the Child*’®

obligates states to “take measures to co nsfer and non-return of children
abroad.”Article 35 of the Child Conver adates States Parties to take all
‘appropriate national, bilateral and multi-le event the abduction of, the sale of
or traffic in children for any purpose or in wvention on the Elimination of All

forms of Discrimination against Women (1' obligates States Parties to take all

appropriate measures, includinqjeﬁislatécfgg -tf ju&;feﬁ aP fm [oé traffic in women and
exploitation of women. The effective ngﬁi@n 9{ Eﬁfégﬂéﬁ& women and girls for the sex

trade is a matter of pressing international concern.*® Implementation of the 1949 Convention for
the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others
(1949), as well as other relevant instruments, needs to be reviewed and strengthened. The use of
women in international prostitution and trafficking networks has become a major focus of

international organized crime.

5.5.10 Non-citizen Children

40 Prevention of Discrimination: examples of practices with regard to non-citizens

(E/CN.4/Sub.2/2002/25/Add.3).

European Commission against Racism and Intolerance, Second report on Turkey (paragraph. 52); see
Recommended principles and guidelines on human rights and human trafficking (E/2002/68/Add.1).

This Convention was adopted and opened for signature, ratification and accession by the General
Assembly of the United Nations, resolution 44/25 of 20 November 1989 and entered into force on 2
September 1990. :

407 Ibid.

408 G.A. Res. 34/180, UN Doc A/34/46, 19 LL.M. 33 (1980).

409 Wallace 1997 80.
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SADC."® 1t still remains unknown whether it has jurisdiction to deal with disputes between
individuals and states on refugee law. The following discussion is on the rights of non-nationals
as expressed in the South African legislative framework. The main aim is to compare the

international provisions as done above, with the expression of such rights in South African law.

5.7  The South African Legislative Framework

5.7.1 Constitutional Provisions

Chapter 1 of the Constitution*”’ (in section 1) states that the Republic of South Africa is one,

sovereign, democratic state founded on the gnity, the achievement of equality
and the advancement of human rights and ore, the Republic of South Africa
is also founded on the values of the Supren tion and the rule of law. Section 2
of the same Chapter states: “This Const me law of the Republic; law or

conduct inconsistent with it is invalid, and the .inposed by it must be fulfilled.”**® At
the core of the Constitution lie theyvalues of hu{nan digT;té tlfa ﬁiﬁev%nent of equality and the
advancement of human rights and ﬁ%&a WPFPEE’CQM% 2 contains the Bill of Rights
which defines the human rights of all the people in South Africa. With regard to the rights of
non-nationals, with few exceptions, all the rights, entitlements and obligations apply to everyone.
More so, the South African Constitution’s preamble explicitly states that “South Africa belongs

to all who live in it,” with no reference to place of birth or citizenship status.

5.7.2 National legislation

There is a considerable body of domestic law relating explicitly and. implicitly to the status of
non-nationals in the country. Non-nationals are specifically mentioned in legislation on
immigration and asylum processes, but are largely neglected in related socio-economic

legislation and policy.

426 See Mike Campbell (Pvt) Ltd & 78 Others v the Republic of Zimbabwe Case no. SADC (T) 02 /2007.
427 This chapter consists of the Founding Provisions of the Constitution.
428 See Chapter 1, S2 of the Constitution.
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manner that is fair, objective, appropriately focused and in keeping with the letter and the spirit
of our international and national legal obligations.447 Exercises of power that purport to have a
neutral foundation but track stereotypes are often seen as flowing from and reinforcing negative
presuppositions. Indeed, the routinised way in which power is exercised can readily become
entangled in the public mind with existing prejudicial assumptions, reinforcing prejudice and
establishing a downward spiral of disesmpowerment. One of the purposes of refugee law is
precisely to overcome the experience of trauma and displacement and make the refugee feel at
home and welcome. Disproportionate and uncalled-for adverse treatment would defeat that

objective and induce an unacceptable and avoidable experience of alienation and helplessness. It

would be most unfortunate if the left hand t supervises the security industry,
authorities as well as various political fact uired to return to Lebanon. In particular
she had maintained publicly that Ariel Sha r of Israel, was implicated in a massacre
at a refugee camp in which numbers of her .- ....2d. Her claim for asylum was refused by
the Secretary of State; the adjudicator dismissmmst the notice of decision to remove her to

Lebanon. The Immigration Appeal Trlbunal refused her permlssion to appeal against that dismissal. She
then sought a review of that @f@ﬂl_g OGPS D) ¥ S M Fffrmed the decision to refuse
permission to appeal. H petitioned th ourt sion ‘E set a fc the judge’s decision on the ground that
it was vitiated for apparent bias and ctiv/d pdfﬁ%z basis for that contention was that
the judge was a member of the Internatlonal Association of Jewish Lawyers and Jurists (the association)
and was a founder member of a Scottish branch of the association. The Court of Session refused H's
petition and she appealed to the House of Lords. She contended that the association was, inter alia, ‘anti-
Palestinian ... anti-Moslem ... anti-pathetic to the PLO ... supportive of Israel’. She referred, inter alia, to
speeches of the president of the association and other material which she contended showed that the
association, which had the express aim of pursuing human rights, had acquired an unbalanced character.
She argued that the judge’s membership of the association gave rise to a real possibility of bias because a
fair-minded observer would think that the views put forward by the association represented views which
the judge shared as a member or that the fair-minded observer would think that the judge could have been
influenced by the views expressed by the association of which she was a member. It was held thata fair-
minded and informed observer, having considered the relevant facts, would not conclude that there was a
real possibility that the judge had been biased by reason of her membership of the association. There was
nothing save membership of the association to link the judge and the president of the association. Apart
from her membership, the judge was in no different position to any judge who might or might not have
private views about issues which came before the court but who was expected to put them aside and decide
the case according to the law. It was no doubt possible to conceive of circumstances involving words or
conduct so extreme that members might be expected to become aware of them and dissociate themselves

" by resignation if they did not approve or wish to be thought to approve of them, but the material in the
instant case fell far short of involving such circumstances. The suggestion that mere membership in an
association gave rise in the eyes of a fair-minded observer to a real possibility of unconscious influence,
through a form of osmosis, by materials in the relevant association’s periodical which would be available to
be read by the member was to be rejected. Accordingly, the appeal would be dismissed. Helow v Secretary
of State for the Home Department 2009 2 ALL ER 1031.
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Applicants also argued that the exclusion limited their right to equality, was unfair under section
of the Constitution, and that the limitation was unjustifiable under section 36 of the Constitution.
Their right to life under section 11 of the Constitution and their right to dignity under section 10
were infringed without justification. In so far as the grants in favour of children were concerned,
Applicants contended that the exclusion also infringed the rights that children had under section

28 of the Constitution.

Respondents contended that there were re the decision to exclude all non-
citizens, including permanent residents. C 1ed, was a requirement for social
benefits in “almost all developed countries re entering the Republic of South
Africa, were required to show self sufficier fy for permanent residence status.

They were restricted from accessing the right ‘SJJJJ#% only for a temporary period of five

years, after which they could E@SH @Eiiéiwhi@fbf?mof_mtr@lizaﬁon. On receipt of
citizenship, they would have a right tg mmymetgmgy, so the argument went, any
infringement of the right was only of a temporary nature. The State had an obligation towards its

own citizens first. Reserving welfare grants for citizens only created an incentive for permanent
residents to naturalize. There was a concern that non-citizens might become a financial burden
on the South Africa. An intolerable financial burden would be imposed on the State. The
Immigration policy of the State sought to exclude persons who might become a burden on the
State. The Immigration policy aimed to>encourage self-sufficiency among foreign nationals.
Respondents pointed to a decision of a United States appellate court which held that certain
legislative provisions which disqualified non-citizens who were legal permanent residents from
participation in a benefit scheme were not inconsistent with the equal protection clause of the

United States Constitution.

Mokgoro J set out the approach to claims for socio-economic rights and the ambit of the right of
access to social security in terms of section 27(1)(c). What distinguished the instant case from

other socio-economic rights cases that had previously been considered by the Constitutional
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special emphasis has been placed on the May 2008 attacks, largely because of their impact on
African non-nationals, and the special role played by all those involved in offering them support

before, during and after the attacks.

6.2  Responses to the violence

Regardless of the causes, the violence that took place was both vicious and widespread. It left
thousands displaced, unable to return home for fear of their lives. Government response was

disorganized and lacking in leadership.*' Right from the beginning, it was slow in declaring the

violence a crisis: although the attacks bege the government’s decisive action
to stop the violence came more than ten May 2008.%? Four days into the
violence, the Democratic Alliance (DA), ion political party, called for the
deployment of the army to help the overstr »p the violence. “The army should

be used in a civilian context only in an emereugg#®1 believe we might have reached that

stage,” said party spokesman J@aneieg."f /Béﬂfhfqmt ¢ ey was deployed in the

Gauteng region, more than forty peogle jeti &rd, hendeedéhedcbeen injured, and thousands

41 While the national government’s response was initially slow, members of the public, humanitarian and

UN agencies, local charities and civil society organizations provided immediate assistance to those
displaced and sheltered at police stations, community halls, churches, mosques and other temporary
shelters. Provincial and city governments mobilized the Disaster Management services to co-ordinate the
humanitarian response. The situation was formally declared a “disaster” in Gauteng and Western Cape
provinces, eventually leading to the establishment of official sites in both provinces to provide protection
and safety for displaced individuals. Some of the officially-identified sites were unsuitable, such as the
intended site near Wadeville in Gauteng and Soetwater on the Cape Peninsula. There was a need for
training on standards and principles for the establishment of Displaced Persons’ camps, and development
of a budget from the humanitarian community, but there was also political pressure to act quickly. In the
Western Cape, there was also a difference of opinion for a period of time between the leadership of the
Cape Town city government and the Office of the Premier which affected the delivery of essential services
and other decision making. The South African state, with the advice and support, including financial, of
UN agencies, humanitarian and charitable organizations and a wide range of other civil society
organizations, largely funded the response to this emergency. See Amnesty International ‘Amnesty Report’
September 2008 2.

In common with many other disasters, the wide-scale displacement in May 2008 was met with an initially
chaotic response. See Igglesden V ‘Xenophobic Violence in South Africa in May 2008 : The Humanitarian
Response in Gauteng and the Western Cape (a narrative account) 2008 5 University of the Witwatersrand
Forced Migration Studies Programme. See http://cormsa.org.za/wp-
content/uploads/Research/Disaster/NarrativeHumanitarianResponse.pdf. (Accessed 27 April 2010).

See NkululekoNcana and Thabo Mkhize “Politicians dither as the violence spreads.” The Times. 15 May
2008.
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In addition, the South African Police Service (SAPS), whose role in border control and crime
prevention had previously been found wanting in relation to non-nationals, in particular through
allegations of unnecessary arrests and extortion of migrants, refugees and asylum seekers, played
a positive role in responding to the attacks, increasing police presence in areas affected by
violence, and keeping victims safe in their stations. It was clear, however, that they were simply
inadequately equipped to respond to the scale of the violence and unable to protect the
population as a whole. Furthermore, many of the displaced required legal assistance in order to
reclaim their property and rights. Some C‘SOs vrovided leeal representation, including the Legal
Resources Centre (LRC) and Lawyers for F ), among others, on issues such as

victims without ID cards, relocation cases a sgration plans.

At the time the CRAI team was in South ANEDs in Gauteng and Cape Town were
scheduled to close on 15 Augu{cjiﬁ(i& @;Wmﬁlﬁo%qpq—imivelyfw This forced a
number of CSOs to seek a court injundtipg édrsgp thecar tbovoess. For the victims, however,
the crisis extended from the initial violence into the camps and shelters to which they had fled to

escape the violence.

6.3.5 Monitoring and coordination

The South African Human Rights Commission (SAHRC) and UNHCR since 1998 have played a
useful but quiet role in the “Roll Back Xenophobia Campaign”. The campaign aimed to conduct
public education and awareness programmes on asylum seekers, refugees and migrants with a
view to reducing negative perceptions of, and hostility towards, foreign nationals. As part of its

480

mandate,” the SAHRC advises the South African government and monitors the human rights of

479 See UNOCHA “Violence Against Foreign Nationals in South Africa” Centre for Safe Shelter and
Displaced Population Totals By Province as of 12 August 2008.

The legal mandate of the SAHRC derives from section 184(1) of the Constitution of the Republic of South
Africa. This section states that the SAHRC is required to: a) promote respect for human rights and a culture
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to promoting tolerance and respect for diversity in societies.* It is therefore of
paramount importance to teach the facts and history of human kind from antiquity to the
recent past, as well as of teaching about the facts and truth of the history, causes, nature
and consequences of racism, racial discrimination, xenophobia and related intolerance,
with a view to achieving a comprehensive and objective cognizance of the tragedies of

> In this regard, South Africa must not only engage in human rights education

the past.
but should also embark on education which is sensitive to and respects cultural diversity,

especially amongst children and young people, in the prevention and eradication of all

forms of intolerance and discrimination.>**

to
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See WCARpara 95. The risk of xenoph lecreasing levels of knowledge, which
implies that not only is the teaching of dei rtance but also the educational system’s
main task of teaching basic skills to its pu ‘est that xenophobia will disappear with
better dispersion of knowledge, only that th ywledge should not be underestimated in
fighting racism and xenophobia. The educ mportant role in that not only does one

expect it to teach the values of the liberal d¢ ____ _...-ultural society; it is also required by law
to do so in South Africa. See Hjerm M ‘VU May Bring: Xenophobia among Swedish
Adolescents’ (2005), Umea University, Sweden. This Article may be accessed from hitp://asj.sagepub.com
(Accessed 27 May 2010). As WI%W?M nzig tr_ta@%‘ﬁtalei A @on-state actors are obliged
to respect, protect and fulfill the rights of non-nattonals. Thus there is a need to design concrete strategies
keep both parties informed about rights dpCablisatiéns. U many instances take advantage of
the ignorance of rights-holders to abuse them. How do you advocate for a right that you do not know you
have? Despite this, there are a few instances where duty bearers have been punished for violating human
rights. This of course happens when the rights holder has the courage to claim his or her rights. Thus there
is a need to design concrete strategies to keep both parties informed about rights and obligations. A good
standing point could be the insertion of human rights in the school curricula and also for human rights
courses to be taught in all professional schools. A momentum of awareness will certainly be created.
The South African government should therefore create a robust legal and institutional framework to enable
the implementation of international instruments. At a minimum, national laws must not weaken or
contradict international instruments. v

Eddie Makue, the Secretary General of the South African Council of Churches (SACC)is of the view that
Social training in non-violence could help South Africans, the same way it helped apartheid exiles
overcome violence. He is also of the view that people need to be given liberative education.
(Interview with Eddie Makue, Secretary General (SACC) 20 January 2010; SACC Offices: Kotso House,
Johannesburg).Hlatswayo opcifis also of the view that a sustainable education programme on xenophobia
targeting the membership and leadership of COSATU needs to be developed.

On this note, one may draw inspiration from the “Life, Knowledge, Action/Grounding Programme”
(commonly known as the “LKA™) at the University of Fort Hare. This is a trans-disciplinary Programme
aimed at providing students with a critical framework in which to see and understand the world, the
continent and themselves. This Programme also aims to provide a rigorous, responsible and
compassionate basis for gaining and applying their knowledge and energies to the world, with a deep
understanding of the principles of Ubuntu, democracy and liberation. Furthermore, the LKA aims to
provide students with a road map detailing how to use their university experience to become a socially
engaged citizen. The LKA also seeks to provide Fort Hare students with the confidence to engage in lives
of authenticity and dignity linked to the creation of dignified lives for others. It goes without saying that if
South Africa could implement such programmes in institutions of learning it would enhance the respect and
acceptance of divergent cultures, backgrounds and views. With such programmes in place nation-wide,
racism, racial discrimination, xenophobia and related intolerance would soon be a thing of the past. see
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make a positive contribution towards the fight against racism, racial discrimination,
xenophobia and related intolerance. There is thus a need to respect the editorial

independence and autonomy of the media in this regard.

South Africa may discourage the use of new technologies, such as the internet, for
purposes contrary to respect for human values, equality, non-discrimination, respect for
others and tolerance, including the propagation of racism, racial hatred, xenophobia,
racial discrimination and related intolerance. It should be noted that children and youth

who have access to this material could be negatively influenced by it.

7.2.8 Administration of justice

Non-nationals should enjoy equal protect n before the law. In this

context, South Africa has to take action agvlobic and racially motivated

violence and ensure the access Of[ﬂiﬁw é(i‘fgi vaf%l (5%6(1515 all'{%the right to seek
just and adequate reparation for any %}@gﬁf& (ﬁ;dﬂ% %ffé%é’f such violence. The

security of non-citizens must be ensured, in particular regard to arbitrary detention; in
addition, it must be ensure that conditions in centres for refugees and asylum-seekers
meet intemnational standards. Although refugee and asylum centres are nonexistent in
South Africa, the above norm must be employed if they happen to exist in the future.
South Africa must also combat ill-treatment of and discrimination against non-citizens by
police and other law enforcement agencies and civil servants by strictly applying relevant
~ legislation and fegulations providing for sanctions and by ensuring that all officials

dealing with non-nationals receive special training, including training in human rights.>*’

South Africa may also introduce in criminal law the provision that committing an offence
with xenophobic motivation constitutes aggravating circumstances allowing for a more

severe punishment. On that note, claims of xenophobic or racial discrimination brought

47 On that note, it would be beneficial to train the Department of Home Affairs staff on human

rights matters. See also ‘Article 5(18) of Recommendation XXX.
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by non-nationals must be thoroughly investigated. Claims made against officials, notably
those concerning discriminatory or xenophobic behavior must be subjected to effective
and independent scrutiny. South Africa may also regulate the burden of proof in civil
proceedings involving discrimination based on race, colour, descent, and national or
ethnic origin so that once a citizen has established a prima facie case that he or she has
been a victim of such discrimination, it shall be for the respondent to provide evidence of

an objective and reasonable justification for the differential treatment.>*®

7.2.9 Expulsion and deportation of non-citizens

South Africa should also ensure that law rtation or other forms of
removal of non-citizens from its jurisdict nate in purpose or effect
~against non-citizens on the basis of race, cc nic or national origin, and

that non-citizens have equal access to effectivévcluding the right to challenge
expulsion orders, and are allowefjeffectivel% t% urSfe F,uch {eﬁdies. Moreover, non-
nationals should not be subjected to c%(aié’ﬁle 1}}%1%588 }Z?ésiféléar in situations where
there are sufficient guarantees that the personal circumstances of each of the persons
concerned have not been taken into account. On that note, South Africa must ensure that
African non-nationals are not returned or removed to a country or territory where they are
at risk of being‘ subject to serious human rights abuses, including torture and cruel,
inhumane or degrading treatment or punishment.** Finally, expulsions of non-citizens,
especially permanent residents that would result in disproportionate interference with the

right to family life must be avoided.

7.2.10 Economic, social and cultural rights

South Africa must ensure the removal of obstacles that prevent the enjoyment of

economic, social and cultural rights by non-citizens, notably in areas of education,

548 See Article 5(24) of General Recommendation XXX.
549 See Article 6(26) of General Recommendation XXX.

194































































Some say it’s hatred of non-nationals, people can say that I don’t hate people from Zimbabwe or
people from Nigeria, for me it goes beyond that. It’s also about your own perceptions. At a micro
level, I don’t think we have a firm understanding of what xenophobia entails, it’s only at the
macro level, where we say yah well, its hatred of people from other continents, but at the macro

level there isn’t that kind of interpretation.

Why is xenophobia expressed in such violent ways in South Africa?

There are different views surrounding that. One of the issues that have been heightened to me, or

that stands up for me as to why xenophobia is so rife in South Africa is the whole notion that as a
country, as a post Apartheid, somehow post vinlanna ~rnnt—r e have not as yet come full circle

in understanding, in living, in enjoying our : r people come to join us.

If you take the perspective of someone wh siki to go to Cape Town because
't there they’re expecting a house,
free education, they are expecting all kinds ot'y don’t get those things they end up
building a shack in Gugs, there itjxo en}plciym nt anciaf?kinci:s ﬁthinés, and this is where the
whole perception comes in. Like I saédo ét Jxls 3, 1} 0%& gé(lpé%el don’t fully subscribe to it
though. You see a Somali at the comer, and you ask yourself, how did that Somali get that Shop?

they were told that “no, no, come to Cape T

You see, so in their world it makes a lot of sense that “oh, I actually gave up my home in
Lusikisiki and there is somebody who has put a shop at a corner and in fact he is selling these
things at a cheap price, when u Baba (father) Dlamini /ana (here) sells a packet of salt at R20.
How is he managing? Now, like I said, so it depends on where you’re sitting in the social

hierarchy.

There is this painful and unfortunate notion in South Africa that the government has to do things
for us. The government has to build me a house, the government has to give me a job; such that
when I don’t have, I look at those who have with envy and ultimately hatred to the point where I
actually take up arms against them. The xenophobic tendencies come when I come with a
mindset that I cah move from my village, I can go into town, look for a job and if I don’t find it,
somewhere someone has to give me a job. What you don’t understand is that, before you get a
job, there are lots of other things that should have happened. Anyway, just to make a point, I'm

here, and I’'m looking for a job and I’m looking for a house and I don’t find it, and there is a

215



Nigerian, very soon he is setting up a makeshift tent, with something, with boxes, and very soon
he is cutting hair at the street corner. Because he isn’t waiting for anyone to give him a job, he
knows he needs to go somewhere and fend for himself, the difference is in attitudes. Because
this guy doesn’t have this sense of entitlement, he knows he needs to go out there and fend for
himself, and that’s'why he gets surprised when he is attacked, he doesn’t understand why
anybody would attack me after working so hard to get it. Maybe in it’s in the attitude in which

we are socialized or politicized.

It would be very interesting for one to know how non-nationals were treated even before

' apartheid and post Apartheid because there seems to be a major difference between the two.

Do you think there is any relationship bet nd racial discrimination?
Yes there is, the attacks on the Somalis for ¢ on the Bangladeshis, do you hear
the same thing about the Germans, the Fre: Xenophobia definitely does have

racial connotations, so it’s probably the darker vs that get attacked and it almost goes

to the level of darkness, the darker you are, the mnore prere yqu of course the Bangladeshis
105 IS G AN i AR X & ) ¢

are attacked also, but It’s not at the Tw i_?lVé;, :H;I\E}&lé%éérican migrants are attacked.

Actually half of the Western Cape is owned by Europeans. I don’t hear South Africans

complaining that they want to zoyifoyi (picket) in front of shops owned by Europeans. There are

definitely very serious racial connotations in all these xenophobic attacks.

Did your organization play any role during the May 2008 xenophobic attacks against African
non-nationals? :

We were so inundated with complaints that the Commission decided to come together with some
civil society organizations and Chapter 9 institutions to try to form some kind of coordinating
structure, we were getting help from all over the place, but the biggest complaint was that there
wasn’t any coordinating structure, just coordinating relief and assistance in that regard. Joyce
and I were fortunate to have been the coordinators or the managers of that responsibility on
behalf of the Commission and its partners, one dealt with legal issues that were just coming into
the Commission and other partners of the Commission, we also had a structure that dealt with
awareness raising and community outreach and a number of interventions in the hot spots, in the

areas where the attacks had taken place, kind of diffusing the attacks and so on.
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has become part of the way in which we operate. But there is an additional factor I think.
Sometimes a community as vulnerable is seen as easy prey, so you would attack them because
they would not resist. They are vulnerable, they are weak, and have no political powers or

influence in the society.

Do you think the xenophobia we are experiencing in South Africa has any relation to pre-

apartheid South Africa?

Yes, in many ways. At the one level, many South Africans were cut off from the rest of the

continent. They did not know what it was to be African, but they knew what it was to be African.

The Africans who were in- the country d large, migrant workers from
‘Mozambique, Zambia and to some exten worked in mines, who lived in
hostels, who were not part of communities. ontributed towards, in a sense, to

our isolation from the rest of Africa.

Secondly, I suppose it’s relevant because in pos™WP there is the argument that we should
be grateful to other Africans wlfo WW@PS‘i (tngﬁs Spritb¢dyppe The counter argument
would be well “they have contributed Flpgietyrere movw.xdaigertehe benefits of our liberation,

should they not also allow us to experience those benefits?”
Do you think there is a relationship between xenophobia and racial discrimination?

Yes, definitely. It goes into the kinds of stereotypes we have. There is hardly any significance of
the xenophobia directed towards those who are not African. There are large numbers of
Pakistanians, Bangladeshis, Chinese, Bulgarians, but you don’t see xenophobia directed towards
them. You also don’t see state action directed against them. I mean, the police would do a raid in
Hillbrow, but they say in communities where large Chinese live there, or Indians, or Bulgarians,
they don’t raid those areas. So I think it’s steeped in this whole thing that “Europeans bring
investment, bring'money, they bring good things. Africans bring drugs, they bring violence, they
bring crime, they bring diseases, and they come to take.” Those are the stereotypes. In many

ways we are conditioned by that kind of racism.

How were you involved in helping the non-nationals who were attacked during the May
2008 attacks?
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In various ways. One, as the Human Rights Commission we immediately sent our people out to
centers like in Alexandra etc. to ensure that in a humanitarian point of view things were done as
best as they could. There were attempts, for example; to separate families and we strongly urged
against that. We said you shouldn’t separate families. People have been through trauma as it is
and now; and imagine the added trauma of the wife being at one place, the child somewhere and
the husband living elsewhere and them not knowing if each other is safe. But also when the
government was identifying sites we went around with them, we raised objections if sites were
inappropriate for human habitation, for example, very close to a hostel. It was also believed that
some of the people in the hostel were part of the violence, obviously, you can’t go and establish a

shelter there, and we said that; that is unaccs

We also worked very closely with United N [CHR, UNHCR, HCHR, in terms
of coordinating responses. We also, as the nmission, coordinated responses.
One of the things I did, as Chair; is that I ¢ all the Chapter 9 Institutions etc,

and the idea was that, certainly in Gauteng, we <€ coordinating the capacity versus the
need, so some areas needed peop@mpﬁ't}higgf, poortimed f pes legal advice and legal
services. But sometimes at 11 o’clock af @ight espleintaded. skrpimg material. It was not part of
one’s work as the Human Rights Commission but as a human being. So a lot of what we did was
beyond your mandate, it was simply human beings responding to other human beings. We would
visit centers, monitor conditions and in the Western Cape we did the same thing, quite
extensively, work was done in terms of monitoring, looking at conditions, looking at whether it
was appropriate to dismantle settlements in communities. There was a dispute around that. Many
people felt they didn’t want to leave the shelters, but government also felt at some point people
had to integrate. So that was the role of the Commission, to ensure that in this humanitarian crisis

“there was respect for human rights norms and standards.
How effective was your response?

It’s hard to answer, but I think on the one hand government was appreciate of the role we were
playing and listened to the advice that we gave them. Secondly, I think in civil society and NGOs
there was an access point to government. So the Commission was used as an access point and as

an access point. So I would like to think that we were relatively successful, if you could call that
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