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ABSTRACT 

Socio-economic · inequality is deep-rooted in Zimbabwe due to a number of factors chief 

among them being the exclusion of socio-economic rights as justiciable under the now 

repealed Lancaster House Constitution (LHC). A plethora of excessive bureaucratic actions 

in a number of instances left many stranded without the recourse to the law particularly 

protection by the Constitution. To correct this · historic anomaly, the 2013 Constitution was 

enacted. Significantly,the 2013 Constitution protects both civil and political rights and socio-

economic rights in the same-manner as justiciable rights. This provides the highest degree of 

interdependence and interrelatedness of all rights in the domestic legal order. In order to 

ensure that socio-economic rights are effectively protected and enforced, this study.identifies 

and discusses the framework for protecting socio-economic rights under the 2013 

Constitution. Firs·tly, it identifies the specific rights protected under the Constitution and the 

obligations imposed by these rights. Secondly, the study discusses the role of the courts in the 

protection of socio-economic rights. The study further identifies some · of the major 

conceptual and practical challenges that are likely to arise in the adjudication of socio-

economic rights. In that regard, th ..... ~~J -~1no:111:
1t-1-~ ,t.,,..,,,.,...,,..a,,i'r-,"'"""''S to come up with solutions meant to 

overcome the conceptual and practic 

economic rights. For example, ins e 

interpreting socio-economic rights, it 

. t are faced in the enforcement of socio-

a purely legal-centric approach in 

courts should adopt a multidisciplinary 

approach taking into acco , 1storical background, political background, 

international human rightS'-l'Cll¥V-.&1.l'Ul!,f.ll.l,~.Ja1~~ f pi!:,\4gjfha,b ~hermore, this study argues 
. . . Toaether. in Rvcellence that strictly adoptmg either oftne-two moclers of"'rev1ew namely the _reasonableness approach 

as adopted by South African courts or minimum core approach as expounded by the United 

Nations Committee on Economic Social and Cultural Rights (CESCR) will inhibit the proper 

enforcement of the protected rights. Instead, courts should consider adopting an_ integrated 

model that includes the two named approaches to ensure that socio-economic rights are 

effectively protected and realised. 

Keywords: constitutional protection, socio-economic rights, 2013 Constitution, domestic 

framework, role of the courts and judicial remedies. 
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Introduction to the study: research outline and context 

1 An overview 

11 Zimbabwe's Constitutional History 

The Constitution of a country is generally considered the supreme law of the land. 1 Most 

Constitutions entrench a Bill, a Chapter or a Declaration of Rights. The entrenchment of a 

• Bill of Rights in a Constitution is particularly relevant for human rights protection. Civil and 

political rights have traditionally receiv ·--~ft'H>ction through their inclusion as 

justiciable rights at the expense of s ....... ¥~ ,.._tghts.2 Like other post-colonial 

constitutions imposed by the British on t:hei~wsi:wtJ::l:kl~,).lonies, Zimbabwe's independence 

Constitution, the now defunct Lancaster ion (the LHC) adopted in 1979 

Zimbabwe has been on the throes of political, economic and social crisis since the 2000s 

following what had been a successful first twenty years of independence since 1980. The 

political, economic and social crises have been accompanied by State and non-State 

violations of human rights. Although the LHC made provision for civil and political rights, it 

was more committed to guaranteeing majority rule and eradicating racial discrimination than 

addressing social justice and inequality in society.4 This commitment was carried out at the 

expense of socio-economic rights that never enjoyed constitutional protection as justiciable 

rights or aspirational directive principles of state policy under the Constitution. This shortfall 

was detrimental to the poor Zimbabweans because it was difficult to hold the State's failure 

1See the Constitution of the Republic of Zimbabwe Amendment No 20 2013 (hereinafter 2013 Constitution). 
Section 2 of the 2013 Constitution provides that the Constitution is the supreme law of the land 
and any conduct, law, custom or practice inconsistent with it is invalid to the extent of its inconsistence. 
Furthermore, the preamble states that "all commit to the Constitution as the fundamental law of the land." 
2 Libenberg "The Protection of Economic and Social Rights in Domestic Legal Systems" in Eide et al Economic 
Social Cultural Rights (2001) 55-84. 
3 The Lancaster House Constitution (LHC) came into force after the Lancaster House agreement in 1979 
between leaders of the African Nationalist parties, Robert Mugabe (ZANU-PF), Joshua Nkomo (PF-ZAPU), 
Prime Minister of the then Zimbabwe-Rhodesia's Bishop Abel Muzorewa and representatives of the white 
minority population. It has been replaced by the new 2013 Constitution. 
4 See Lennington Constitutional Law of Zimbabwe (2001 ). 
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to meet basic socio-economic goods such as education, water or health. It is worth noting 

that, during the enactment of the LHC, the constitutional protection of socio-economic rights 

globally was very rare, hence the exclusion the exclusion of these rights in the LHC should 

be understood within such a global context. 

The historical anomaly of neglecting socio-economic rights was despite the fact that 

Zimbabwe is a party to a number of international and regional instruments imposing certain 

socio-economic rights obligations. These instruments include the International Covenant on 

• Economic Social and Cultural Rights (ICESCR);5 the African Charter on Human and 

Peoples' Rights (African Charter)6 and the Convention on the Rights of the Child (CRC),7 

among others. 8 Ratifying these instruments imposes universal norms that a state must fulfil in 

good faith (pacta sunt servanda).9 The next section briefly discusses the few cases that were 

adjudicated before the constitutional prote ~f o 

1 1 1 Role of the Judiciary under the L 

• Under the LHC, judicial authority in Zim 

Court and all the subordinate courts. 10 

constitutional matters and a fi 

appreciable help is evident from the j~ 

the Supreme Court (ZSC), High 

court of first instance in 

rights. This is evident from the lack of socio-economic rights jurisprudence from that court 

(ZSC). Instead, the judiciary has been labelled as non-independent and an extension of the 

executive even on matters that purely concerned civil and political rights. 11 

5 International Covenant on Economic Social and Cultural (1966) UN Doc A/6316 (hereafter "ICESCR"). • 
Zimbabwe ratified the ICESCR on 13 May 1991. 
6 African Charter on Human and Peoples' Rights (1981) OAU Doc. CAB/LEG/67/3 hereinafter (Banjul 
Charter). . 
7 Convention on the Rights of the Child (1989) UN Doc A/44/49. Zimbabwe became a state party on the 11th 

September 1989. 
8 Convention on the Elimination of All Forms of Discrimination against Women (1979) UN Doc A/34/46 
(hereinafter "CEDA W"). 
9 Vienna Convention on the Law of Treaties (1969) UN Doc A/Conf.39/27 (hereinafter the "VCLT"). Article 26 
of the VCLT requires states to perform their treaty obligations in good faith (pucta sunt servanda). • 
10 See section 79 (1) LHC 1980. • 
11 Ibid., section 79 (1). Section 79 (B) of LHC titled "Independence of Judiciary" provides that, "in the exercise 
of his judicial authority, a member of the judiciary shall not be subject to the direction or control of any person 
or authority, except to the extent that a written law may place him under the direction or control of another 
member of the judiciary". See also Helium & Derman "Land Reform and Human Rights in Contemporary 
Zimbabwe: Balancing Individual and Social Justice through an Integrated Human Rights Framework" 
2004World Development 1785 -1805. See also Mapfumo Whither to, the Judiciary in Zimbabwe? A Critical 
Analysis of the Human Rights Jurisprudence of the Gubbay and Chidyausiku Supreme Court Benches in 
Zimbabwe and Comparative Experiences from Uganda (LLM in HRDA, UP). 
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A few cases focusing on socio-economic rights were litigated under the LHC. In the majority 

· of these cases, the judiciary displayed indifference to the plight of the huge number of victims 

of socio-economic rights violations.12 Cases reflecting serious and persistent violations of 

· human rights and therefore in need of provisional measures were often not dealt with on an 

urgent basis.13 For instance, in the case of Dare Remusha Cooperative v The Minister of 

Local Government, Public Works and Urban Development and others, Zimbabwe Lawyers 

for Human Rights (ZLHR) applied for an interdict to stop the continued violent destruction of 

homes in an area called Ratcliffe Extension in the capital Harare. 14 However, the court 

dismissed the application deciding that the public policy considerations in destroying their 

homes and evicting them far outweighed the interests of the terms of their leases and manner 

of settlement. 15 This decision is unfortunate as it allowed the continuation of destruction of 

houses leaving many homeless without alternative shelter. 

ocal Government, Public Works In the case of Batsirai Children's Care v 

and Urban Development and others (Bats 

included the right to dignity, housing as 

members of the Zimbabwe Republic Polic 

r us rights were violated and these 

's rights. 16 In the Batsirai case, · 
stroyed an orphanage in Ratcliffe 

Extension and unlawfully evi ~ -'XFf-1~ ~r store the respect and 

• protection of the rights of children b mi~ .Mfn'6",l'h-1h~pplied for a spoliation order 

to halt the destruction of the orphanage. 18 The presiding judge repeatedly postponed the case 

ignoring the urgency of the matter and the on-going violations of the rights of the affected 

children. 19 Legal remedies proved fruitless on the violations of socio-economic rights despite 

many being left homeless, jobless and some even dropping out of school.20 

The year 2005 for example, saw massive forced evictions under what was called Operation 

Murambatsvina ( drive out rubbish or restore order) where a lot of informal and some formal 

12 See Zimbabwe Lawyers for Human Rights "Public Interest Litigation- Litigation Relating to Murambatsvina" 
(2005). Available at • • 
http:/ /www.zlhr.org.zw/index. php?option=com _ alphacontent&view=alphacontent&I temid=7 6 ( accessed 
20/12/2013). 
13 See Zimbabwe Lawyers for Human Rights "Public Interest Litigation- Litigation Relating to Murambat;vina" 
(2005). 
14 Dare Remusha Cooperative v The Minister of Local Government, Public Works and Urban Development and 
others HC 2467/05. 
15 Ibid. 
16 Batsirai Children 's Care v The Minister of Local Government, Public Works and Urban Development and 
others HC 2566/05. 
17 Ibid. 
18 Ibid. 
19 Ibid. 
20 Dare Remusha Cooperative v The Minister of Local Government, Public Works and Urban Development and 
others HC 2467/05. 
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structures were arbitrarily demolished by the government in an attenipt to keep cities clean 

leaving many homeless without alternative shelter.21 There is no doubt that the government 

violated its own laws, the Constitution (LHC) and international law. For instance, section 199 

of Zimbabwe's Urban Councils Act provides that, authorities are required to give 28 days' 

notice to evictees and the opportunity to contest the legality of the actions through a court of 

law.22 Such a legislative requirement was disregarded by the government. The official 

explanation for the campaign against the informal settlements and shanty dwellings was that 

the structures were erected illegally without proper permits and planning permission. There is 

no doubt that in most instances these settlements had no proper sanitation and posed a health 

hazard.23 However, what remains repugnant is not the illegality or otherwise of the homes, 

but the total disregard that Operation Murambatsvina had for people's access to shelter, 

education, health, dignity and life. 24 This is because the evictions took a particularly heavy 

toll · affecting vulnerable groups - wido II d rly, and households headed by 

women or children, and people living wi .25 To date, the government has 

taken no measure to investigate allegation au,,m~s o:m m?J Operation Murambatsvina and to 
provide adequate remedies to those whose -~~~~~lited. 26 

The then UN Special Envoy onfii:tf.Nreeu;,i[~i,:~1 

deployed to Zimbabwe by the UN 

impact of Operation Murambatsvina. She reported that the Operation was carried out in an 

indiscriminate and unjustified manner, with indifference to human suffering and, in repeated 

cases, with disregard to several provisions of national and international legal :frameworks. 27 

Perhaps it must be submitted that had the LHC protected socio-economic rights, better means 

of protection could have been put in place to provide effective relief in case of violations of 

21 The massive forced evictions were carried out from the 25th of May 2005 in various cities leaving about 700 
000 homeless without alternative or emergency shelter. 
22 Zimbabwe Councils Act 13 of 2002 ( Chapter 29: 15) provides in section 199 that, any person who is likely to 
be aggrieved by the decision of the urban council may, within twenty-eight days after the date of service of the 
notice, appeal to the Administrative Court and no action shall thereafter be taken by the council until the appeal 
has been determined by that Court or the appeal has been withdrawn or abandoned. 
23 See The Zimbabwe Human Rights NGO Fo,rum: Human Rights Monthly No 37 (2006). 
24 The Zimbabwe Human Rights NGO Forum: Human Rights Monthly No 37 (2006). 
25 Human Rights Watch "Clear the Filth": Mass Evictions and Demolitions in Zimbabwe", A Human 
Rights Watch Background Briefing, (2005). Available at 
http://www.hrw.org/sites/default/fi1es/rep01is/zimbabwe0905.pdf, (accessed 18/12/2013). 
26 Zimbabwe: Human Rights in Crisis Shadow Report to the African Commission on Human and Peoples' 
Rights (2007). Available at http:/ /www.ibanet.org/Document/Default.aspx?DocumentUid=f8929fcO-ed6c-40c7-
a99a-bb7ed16237 d3 (accessed 18/12/2103). 
27 Tibaijuka, "Report of the Fact-Finding Mission to Zimbabwe to assess the Scope and Impact of Operation 
Murambatsvina by the UN Special Envoy on Human Settlements Issues in Zimbabwe Report of the Fact-
Finding Mission to Zimbabwe to assess the Scope and Impact of Operation Murambatsvina by the UN Special 
Envoy on Human Settlements Issues in Zimbabwe (2005). Available at 
http://www2.un.habitant.org/documents/zimbabwe.pdf ( accessed 20/10/2013). 
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these rights. The next section discusses the Constitutional Commission Draft of 1999 which 

was a major attempt to protect socio-economic rights as national objectives or state 

directives. 

1 1 2 Constitutional Commission Draft of 1999 

In 1999, the government presented without success, through the Constitutional Commission, 

• a Draft Constitution that provided for socio-economic issues such as food security, protection 

• of environment, cultural issues, education, shelter and healthcare. 28 However, civil society 

and opposition political parties successfully lobbied and canvassed against the adoption of the 

Constitutional Commission's Draft Constitution, alleging that the referendum ignored the 

demands of the people to entrench socio-economic rights as judicially enforceable rights. 29 

This demonstrated the growing recogniti n 

are legally enforceable. The following 

Charter, 30 which is arguably the most aut 

the momentum towards the constitutional 

nsure that socio-economic rights 

discusses the Zimbabwe Social 

1wu-ivs--a:a-0--mnmal document which helped build 

nomic rights. 

1 1 3 Zimbabwe Social Chart ~~rsity of Fort Hare 
Zimbabwe has experienced, and is st~· ql;i~ ~~htttiYil:.f.>mic problems ranging from 

high levels of unemployment, poor working conditions and deplorable living conditions, to 

high levels of poverty due to the marginalisation of socio-economic rights. These problems 

were the reason why non-governmental organisations, civil society, social movements and 

other forums came together to draft what came to be known as the Zimbabwe Social Charter 

(Charter).31 The Charter poignantly states that, "there has been a huge negative 

marginalisation and massive growth in social inequality because of the colonial and post-

colonial periods in relation to economy and social welfare. ,,32 Accordingly, the drafting of the 

Charter demonstrated the need to diligently correct the historical anomaly of neglecting 

socio-economic rights in the Constitution through entrenching these rights as justiciable 

rights. It was affirmed that the new Constitution should guarantee everyone, without any 

·distinction, the rights to dignity, economic and social justice and be guided by the strong 

28 Constitutional Commission Draft Constitution of Zimbabwe (1999), sections 17-32. Available at 
http:/ /web .archive. org/web/20000 824120 3 54/http :/ /www.gta.gov. zw / constitutional/Draft+Consti tution/Contents 
.Draft.Const.htm ( accessed 28/05/2013). 
29 Zimbabwe Lawyers for Human • Rights et al Economic Social Cultural Rights in Zimbabwe (2009) 2 
(hereinafter "ESCR in Zimbabwe"). 
3° Kubatana Zimbabwe Social Charter, adopted at the Peoples Convention in Harare on the 9th of Feb 2008. 
Available at http://www.kubatana.net/html/archive/cact/080209pc.asp ( accessed 29/02/2014). 
31 Zimbabwe Social Charter (2008). 
32 See sections 2-4 of the Zimbabwe Social Charter (2008). 
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principles. 33 These principles included, among others, social and economic justice as 

fundamental principles that should ensure the protection of the people's socio-economic 

rights in the Bill of Rights. 34 

To avoid further socio-economic rights violations and deprivations, Zimbabwe recently 

enacted a new Constitution known as the Constitution of Zimbabwe Amendment Act No 20 

2013 (2013 Constitution). The 2013 Constitution responds appropriately to the historical 

anomaly of neglecting socio-economic rights. The 2013 Constitution entered into force on the 

22nd of May 201335 and joins a few other Constitutions (Kenyan36 and South African37) in 

Africa which expressly protect socio-economic rights as justiciable rights · in their Bill of 

Rights. Accordingly, Zimbabwe is bound to ensure that its citizens enjoy the full complement 

of socio-economic rights - further providing for domestic remedies for the violations thereof. 

It is this background that prompted and m 1v e 

of socio-economic rights in Zimbabwe a 

these rights. 

12 Statement of the research problem 

to assess the domestic protection 

1_ t of a new Constitution protecting 

This study investigates and inttrt©1?:1~~1~fj~tctn~11ta 1<1>rrarttram11t~~ for protecting socio-

economic rights under the 2013 Con i ~tly focuses on the role of the 

judiciary in the enforcement of socio-economic rights, the model of review for ascertaining 

state compliance with the constitutionally protected socio-economic rights provisions, and the 

remedial framework for addressing violations of rights. As part of addressing the key 

research problem, the study also focuses on the role of the Zimbabwe Human Rights 

Commission as one of the major constitutional organs in the framework for protecting and 

promoting socio-economic rights in Zimbabwe. Additionally, this study explores the 

conceptual and practical challenges that are likely to arise in · the domestic adjudication of 

socio-economic rights under the 2013 Constitution. 

33 Ibid., sections 2-4. See also section 3, Zimbabwe Social Charter (2008). 
34 Ibid., section 3 Zimbabwe Social Charter (2008). 
35 2013 Constitution, Chapter 4 contains the Declaration Rights (Bill of rights) including socio-economic rights 
as justiciable rights. 
36 The Constitution of Kenya (2010) available at www.kenyan law.org. Chapter 4 contains a set of socio-
economic rights as justiciable rights. 
37 The Constitution of the Republic of South Africa (1996), chapter 2 contains a Bill of Rights which entrenches 
socio-economic rights as justiciable rights. 
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1 3 Significance of the study 

This study focuses on socio-economic rights norms and institutions provided . for their 

adjudication and enforcement under the 2013 Constitution. The study also discusses the 

possible models of reviewing state compliance with the protected socio-economic rights. The 

significance of this study lies in its attempt to explore and assess the prospects and challenges 

of litigating socio-economic rights under the 2013 Constitution. Furthermore, this study 

attempts to illustrate that domestic judicial protection of socio-economic rights is achievable 

in a country where such rights are constitutionally entrenched - and where there is a political 

will to abide by the courts' decisions. Significantly, this study draws lessons from South 

African socio-economic rights jurisprudence where courts in that jurisdiction have experience 

in judicially enforcing socio-economic rights provisions protected under South Africa's 1996 

Constitution. Most importantly, this stud • rtant recommendations to policy 

makers, human rights litigators and the o~::·~e!-:-~~:~n~~ likely to be at the forefront in 
ensuring that the values that underlie the c _ tection of socio-economic rights 

under the 2013 Constitution are upheld. 

1 4 Objectives/ Purpose of the~t,ud . f F rt H . u n vers1ty o o are 
This study has a number of objecftfg~,Wf.i,lfn !'i8~flb \~Jllustrate that the domestic 
framework for the protection of socio-economic rights is important towards the promotion 

and realisation of these rights. Secondly, it seeks to demonstrate that the role of the judiciary 

is imperative to the development of the content, meaning and nature of socio-economic rights 

through domestic adjudication. Thirdly, this study seeks to illustrate that judicial activism as 

compared to judicial deference. is more favourable ·towards the promotion and protection of 

socio-economic rights. Fourthly, this study seeks to serve as a guideline to the socio-

economic rights litigators on the issues that ar~ likely to arise in the enforcement and 

interpretation of these rights under the 2013 Constitution. Lastly, this study seeks to form the 

basis for further research as well as for current policy and legal design around socio-

economic rights and other rights in the 2013 Constitution. 

1 5 Research questions 

This dissertation will attempt to answer the following questions: 

1. What is the nature and content of socio-economic rights protected under the 2013 

Constitution and what is the nature of duties that such rights impose on the State? 
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ii. Does the inclusion of socio-economic rights in the 2013 Constitution guarantee the 

full realisation and judicial prote9tion of these rights? 

iii. What mechanisms does the 2013 Constitution introduce into the framework for 

protecting socio-economic rights? 

1v. What role do the judiciary and quasi judiciary bodies play in the protection and 

enforcement of socio-economic rights? 

v. What are the obligations on Zimbabwe, both domestically and internationally, m 

terms of the realisation of socio-economic rights? 

1 6 Research hypotheses 

i. Constitutional protection of socio-economic rights is central in promoting a dignified 

life. 

ii. Constitutional entrenchment of ights imposes on the state the 

obligations to respect, protect, proiti.:-;~~·--vc~~~;i..., protected rights. 

iii. The effective realisation of both ·d~~~~;:~ffluJrights_ and socio-economic rights 
imposes both positive and negative 

iv. In a democratic society basep. on hup::1an d~·. ,~um and freedom judicial and 
. . . . U 1v.ers1 o o a e . non-Judicial mechamsms a so,J>la_y_ a~ t'Xpo r lt m e ~amework for respectmg, - royetner1n xce tence 

protecting, promoting-and fulfilling socio-economic rights. 

1 7 Research methodology 

This is a desktop based qualitative research. Both primary and secondary legal sources were 

used - primary data was in the form of constitutional provisions, international and regional 

human rights instruments, legislation and case law. Furthermore secondary materials were 

referred to. Secondary sources included text books, journal articles and reports in relation to 

the framework for the protection of socio-economic rights under the 2013 Constitution of 

Zimbabwe. 

1 8 Delimitation 

The 2013 Constitution protects civil and political rights and socio-economic rights in an 

interdependent and interrelated way. However, this study limited itself only to the socio-

economic rights entrenched under this Constitution. 
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1 9 Ethical implications of the study 

In this study, the researcher does :not intend to carry out any interviews·, questionnaires or 

collection of any information from the public. This will be a desktop-based research that will 

draw knowledge and analysis from literature, regional and international human rights 

instruments, case law as well as constitutional and legislative provisions. The researcher will 

nevertheless acknowledge all sources of information directly or indirectly referred to in this 

study. 

1 10 Chapter outline 

This study is divided into four chapters. The principal aim of chapter one is to provide an 

overview of the study. This chapter further describes the research problem, significance, 

aims, methodology, background and the • 

protection of socio-economic rights in Zi 

Chapter two explores and discusses the sp 

2013 Constitution focusing on the nature a 

rights impose on the State. 

mic rights provided for under the 

se rights and the obligations such 

University of Fort Hare . 
Chapter three explores the role offlJ§ • iifrWl 2!Re ~rtt,~ire institutional framework 
introduced by the 2013 Constitution for protecting socio-economic rights which is core in this 

study. Chapter 3 analyses the model of review, interpretation and other practical and 

conceptual challenges that are likely to arise in the enforcement of socio-economic rights 

under the 2013 Constitution. Although this is not a comparative study, this chapter also 

referred to South African jurisprudence in the area of socio-economic rights given the 

experience gained by the courts and other non-judicial institutions in that country in the 

enforcement of socio-economic rights protected under the 1996 Constitution. Such 

comparative insights are important and would prove an invaluable learning guide for the 

protection and enforcement of socio-economic rights under the 2013 Constitution . . 

Chapter four provides a summary of the conclusions reached throughout the study. It will 

also seeks to articulate the theoretical contribution of the study for scholarship in this 

field. The study concludes by making recommendations on a framework for effective 

protection and enforcement of· socio-economic rights under the 2013 Constitution through 

judicial and non-judicial mechanisms. 
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CHAPTER2 

The Soci~-Economic Rights Protected under the 2013 Constitution of Zimbabwe 

2 Introduction 

The Universal Declaration of Human Rights (UDHR) provides for interdependence and 

interrelatedness of all human rights by incorporating both socio-economic rights, and civil 

and political rights in the same instrument. Thus, human rights law includes all socio-

economic rights, as well as civil and political rights such as the right to freedom of speech 

and the right to a fair trial. All rights are dee I intertwined, for example, the right to freedom 

of expression means· little without a bas · c 

means little in the face of starvation. 38 In t 

work means little if people are not allo 

working conditions.39 Civil and political r· 

education, and the right to vote 

it can be argued that the right to 

assemble in groups to discuss 

-economic rights are interrelated, 

indivisible and interdependent40 and must be • en the same means of protection in a 

democratic society based on huU ·~ ~i a· @ • !e .~e 2013 Constitution in 

h . .1 . h UDR Toaether in Excellence 11 . .1 d 1. . 1 t e s1m1 ar vem as t e R protects "-$oc10-econom1c nghts as we as c1v1 an po 1tlca 

rights in the same manner. 41 

Zimbabwe's independence Constitution, the Lancaster House Constitution (LHC) did not 

provide for socio-economic rights.42 Even though it was fundamentally weak on socio-

economic rights matters, the LHC made a strong commitment to civil liberties and political 

rights that could have been interpreted to protect and realise socio-economic rights. Unlike 

India where the judiciary extended civil and political rights to protect socio-economic rights, 

this was not the case in Zimbabwe.43 The new Constitution (2013 Constitution) corrects this 

anomaly of neglecting socio-economic rights by firmly protecting these rights in the same 

38 Centre for Economic and Social Rights, "CESR's Basic Primer on ESC Rights Definition of What are Socio-
Economic Social and Cultural Rights?" Available at http://www.cesr.org/article,php?id=275 accessed 
(09/01/2014). 
39Centre for Economic and Social Rights, "CESR's Basic Primer on ESC Rights Definition of What are Socio-
Economic Social and Cultural Rights?" Available at http://wv.rw.cesr.org/article,php?id=275 accessed 
(09/01/2014). 
40 Article 5 of Vienna Declaration and Programme of Action (1993) adopted by the World Conference on 
Human Rights in Vienna. See also Whelan Indivisible Human Rights: A History (2010) Chapter 5. 
41 See Constitution of the Republic of Zimbabwe Amendment No 20 2013 (hereinafter 2013 Constitution) 
chapter 3 of the 2013 Constitution of Zimbabwe. 
42 See chapter 2 of the Lancaster House Constitution, 1979 (LHC). 
43 See for example Olga Tellis v Bombay Municipal Cotporation 1985 Air 1986 India Supreme Court 18. 

. . 
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manner as civil and political rights. Furthermore, the 2013 Constitution creates a framework 

through which these rights may be protected. Therefore, it .is the principal aim of this chap~er 

to discuss the constitutional protection of socio-economic rights under the 2013 Constitution 

of Zimbabwe. 

This chapter is divided into sections. The first section discusses the legisl<:1-tive framework that 

was designed to protect socio-economic rights in Zimbabwe before their constitutional· 

protection .. This helps to give a historical background and a better perspective regarding the 

protection of such rights under the Constitution. The second section which is part of the main 

aim of this section explores the obligations imposed by socio-economic rights in the 2013 

Constitution. The final section discusses the specific core set of socio-economic rights 

protected under the Constitution focusing 

by the conclusion. 

content of these rights, followed 

Constitution, is that, the government put in ------ of legislative and policy measures 

relating to social security, educ4lt,i_on~ housing~labol}f,,health water.4. 4 Perhaps what .was 
1 1. d . . un1fivers1 hor t·ort.Hardeb . -C'. h . 1 ac nng an m1ssmg was a strong uma:p, r ts ~JJersp~tive an as1s 1or t ese socia ogerne zn ~xceuence 
measures. The language used in the legislative framework was not a rights language. Such 

legislative measures however, were broadly formulated limiting the manner in which 

individuals could claim these measures as rights in a court of law. In fact, the range of these 

legislative measures was part of Zimbabwe's social policies due to the socialist ideology of 

the government of the day. The relevant pieces of legislation included the National Social 

Security Authority Act 12/1989,45 the Social Welfare Assistance Act 10/1988,46 the 

Education Act 5/1987,47 the Labour Act 16/1985,48 the Medical Services Act 27/1998,49 the 

Public Heaith Act 19/1924,50 the Water Act 31/1998,51 the Housing Standards Control Act 

29/1972,52 and the Urban Councils Act 21/1997.53 However, such legislative measures were 

not in themselves enough to ensure the full protection and enforcement of socio-economic 

44 This is pursuant to the requirement under Article 2 (1) oflntemational Covenant Economic Social Cultural 
Rights 1966. 
45 National Social Security Authority Act 12/1989 Chapter 17:04 (as amended). 
46 Social Welfare Assistance Act 10/1988 Chapter 17:06 (as amended). 
47 Education Act 5/1987 Chapter 25:04 (as amended). 
48 Labour Act 16/1985 Chapter 28:01 (as amended). 
49 Medical Services Act 27/1998 Chapter 15:13 (as amended). 
50 Public Health Act 19/1924 Chapter 15:09 (as amended). 
51 Water Act 31/1998 Chapter 20:24 (as amended). 
52 Housing Standards Control Act 29/1972 Chapter 29:08 (as amended). 
53 Urban Councils Act 21/1997 Chapter 29:15 (as amended). 
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measures. The treaty body that oversees the implementation of the International Covenant on 

Economic Social and Cultural· Rights (ICESCR) the Committee on Economic Social and 

Cultural Rights (CESCR) requires that they must be backed by strong judicial measures.54 • 

There was no coherent constitutional and effective framework for ·protecting socio-economic 

rights in the pre-2013 Constitution era. The next section discusses the specific obligations 

imposed by constitutionally protected rights including socio-economic rights. 

2 1 Nature of obligations imposed by socio-economic rights 

The effective protection and guarantee of human rights recognises that such rights impose a 

combination of negative and positive duties. 55 Recent developments in human rights law have 

established that all human rights impose !<-'-""'-~""«.+•~... 1 • L ls of duties on the state. 56 These 

obligations include the obligation to resp c 

analysing and articulating the nature and 

the case of Social and Economic Rights 

(SERAC case), the African Commission 

obligations to respect, protect, .....,r:J":ll:::&.JO.·-,... 

compliance with human rights obligafil 

te and fulfil as a :framework for 

bligations imposed by rights: 57 In 

(SERAC) and another v Nigeria 

Peoples' rights held . that the 
,l'.)1nr-~,,,,5-H~,M~11-~.ool for assessing state 

~er on Human and Peoples' 

Rights.58 Thus, elaborating the duties imposed on the state by a particular right using the 

respect, protect, promote and fulfil typology helps to understand the specific state action. 

required for the implementation of a right. Additionally, using the typology model has greatly 

assisted towards clearly identifying, deconstructing and redressing violations of rights 

especially socio-economic rights.59 

The socio-economic provisions protected in the Constitution present Zimbabwe with a 

number of obligations namely, the obligation to respect, protect, promote and fulfil these 

54 Committee on Economic, Social and Cultural Rights, General Comment 14, The Right to the Highest 
Attainable Standard of Health U.N. Doc. E/C.12/2000/4 (2000), General Comment 9 para 2-5. 
55 See Liebenberg Socio-Economic Rights under a Transformative Constitution (2010) 83. 
56 See General Comments by the CESCR and other treaty bodies. See also CESCR General Comment 12 para 
15 on the right to food where the CESCR started applying the duties to protect, respect, fulfill and promote as an 
analytical mechanism. 
57 See Social and Economic Rights Action Centre (SERACJ and another v Nigeria (2001) AHRLR 60 (ACHPR 
2001) para 46 (hereinafter SERA C case). 
58 See SERAC case para 44-48. 
59 See Leckie "Another Step Towards Indivisibility: Identifying the Key Features of Violations of Economic 
Social and Cultural Rights" 1998 Human Rights Quarterly 91. See also CESCR General Comment 12, General 
Comment 15, and General Comment 11. See also the SERAC case. 
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rights.60 Section 44 of the Constitution enjoins the State to respect, protect, p~omote and fulfil 

the rights in the Bill of Rights including socio-economic rights by explicitly stating that "the 

state and every person including juristic persons and every institution and agency of the 

government at every level must respect, protect, promote and fulfil the rights and freedoms 

set out in the Bill of Rights." The importance of these obligations in the 2013 Constitution is 

• that, they create a framework for analysing and clarifying the nature and scope of state 

obligations imposed by human rights norms. 61 Additionally, these duties act as an important 

analytical tool in .elaborating the demands · that socio-economic rights impose on the 

government. It must also be noted that the Constitution protects the right to equality and non-

discrimination and therefore this enjoins Zimbabwe to prohibit discrimination in, the 

enjoyment of rights including socio-econo • 

2 11 Obligation to respect 

The obligation to respect ~ntails the du~ill~~~~ltrte with the enjoyment of socio-

economic rights. 63 fr requires states to refrai ---~-- ering directly or indirectly with the 

enjoyment of all human rights .ii_V~f§~b° • ffil 1llf~aterial resources alone 
or in association with others to sati • ~jlS··n.11...~l.~"1?-'.H'.~.. enjoy the right in question.64 

The obligation to respect mandates states to refrain from the acts and omissions whose effect 

is to interfere or deprive individuals or a group's enjoyment of their rights.65 In essence, the 

state is enjoined to respect right holders, their freedoms; autonomy, resources and liberty of 

action.66 Consequently, the obligation to respect mandates states to refrain from engaging in 

any conduct that arbitrarily denies or limit equal access to socio-economic rights by 

individuals and groups respectively. 

The obligation to respect is enshrined in section 44 of the Constitution. In terms of the 

obligation to respect, Zimbabwe must refrain from carrying out any practice, policy or legal 

measure that impinges on the integrity of individuals or groups without necessarily obligating 

it to take positive action to improve the situation of those who are not accessing socio-

60 See section 44 of the 2013 Constitution. See also Shue Basic Rights: Subsistence, Affluence, and U.S Foreign 
policy (1980). 
61 See also Ssenyonjo Economic Social and Cultural Rights in International Law (2009) 23-25. 
62 See article 56 of the Constitution. See also article 2 (2) of International Covenant on Economic, Social and 
Cultural Rights (1966). • 
63 Ssenyonjo (2009) 23-25. 
64 Ibid. 
65 Ibid. 
66 Ibid. See also SERAC case para 46. 
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economic rights. In essence, the obligation to respect entails Zimbabwe's duty to refrain from 

acts or omissions whose effect is to interfere or deprive individuals or groups' enjoyment of 

socio-economic rights. Respecting socio-economic rights mandates Zimbabwe, inter alia, not 

• to adopt laws or other measures, and to repeal laws and rescind policies, administrative 

measures and programmes that interfere with the enjoyment of the protected rights. The 

following section discusses the duty to.protect as espoused in the Constitution. 

2 12 Obligation to Protect 

The obligation to protect enjoins the states to take measures that prevent non-state actors 

(third parties), such as individuals, groups, co-operations and other entities from interfering 

with individuals or groups' enjoyment of :et)]'l;t}rr,.-ie--rights.67 The obligation to protect 

entails the creation and maintenance of .----..-,---- r b an effective interplay of laws, 

regulations and other measures so that i.u,~ .~ Jir1~l¥".W~~ups may realise their rights and 

freedoms. 68 Langford provides that, the o [§~~~itm,~w.~~~Nt,e t requires more than the passage 

of legislation and thus entails a regulatory s udes inspection, prosecution and 

other monitoring mechanisms to,..re train i~idua).6 Orr>.f?r fons and other entities from . un1vers1Ly or prt are 
interfering in the enjoxraent of soci '8rjfflWJF {ip;ftf~eiflffi&ty to protect is particularly 
relevant where the state cannot fully provide all the social goods and services to those within 

its territory. This is because the states should and must regulate private interactions to ensure 

that individuals are not arbitrarily deprived of the enjoyment of their socio-economic rights 

by other private individuals or groups. 70 Accordingly, the obligation to protect mandates the 

state to establish effective regulating and control mechanisms, which include independent 

monitoring, genuine public participation and the provision of legal remedies for non-

compliance. 71 

The obligation to protect enjoins Zimbabwe to act positively to regulate, prevent and remedy 

similar interferences by third parties. 72 The obligation to protect enshrined in section 44 of 

the Constitution should also be understood to impose a positive obligation on Zimbabwe, and 

this requires the state to adopt laws, policies and regulations as well as an effective remedial 

67 Ssenyonjo (2009) 24. 
68 Ibid. 
69 Langford "Judging Resource Availability" in Squires, Langford & Thiele (eds) The Road to a Remedy: 
Current Issues in the Litigation of Economic, Social and Cultural Rights (2010) 96. 
70 See Craven The International Covenant on Economic, Social, and Cultural Rights: A Perspective on Its 
Development (1998) 112. 
71 See for example CESCR General Comment 15 para 24. 
72 Ssenyonjo (2009) 24. 
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framework to safeguard socio-economic rights against violations by third parties. 73 Thus, 

Zimbabwe is constitutionally mandated to adopt necessary· measures to prevent third parties 

from interfering or denying equal access to the basic necessities of life. 

The obligation to protect is a clear recognition that the responsibility of Zimbabwe goes 

beyond the actions of itself or its agents to • positive protection of the individual from third 

party violation. 74 The next section explores the obligation to fulfil. 

2 1 3 Qbligation to Fulfil 

The obligation to fulfil requires states to adopt appropriate, constitutional, legislative, 

administrative, budgetary, judicial, promotional and other measures including relevant 

national policies to ensure the goal of ful 

cannot secure rights through their person 1 

and contentious to implement of all the ob i 
because it is often difficult to articulate 

io-economic rights to those who 

uty to fulfil _is the most difficult 

~nmJf:~d by socio-economic rights. This is 

of the obligation to fulfil as it 

involves the court's ~~u-Y"-o-u'bstantive adequacy of government's 

programmes.76 University of Fort Hare 
Together in Excellence 

In the same accord as other obligations, the obligation to fulfil is enshrined in section 44 of 

the Constitution. In terms of the obligation to fulfil, Zimbabwe is required by the Constitution 

to adopt appropriate and reasonable legislative, administrative, judicial and other measures 

towards the full realisation of socio-economic rights. 77 The obligation to fulfil is the most 

difficult duty to implement. This is because it is often difficult to articulate a clear violation 

of the duty to fulfil as it involves the courts evaluating the adequacy of government policies 

and programmes. 78 Such a task may involve highly technical issues that are beyond the 

expertise of the courts.79 Nevertheless, the obligation to fulfil is important to the realisation of 

socio-economic rights in the Constitution. This is because this. duty mandates Zimbabwe to 

73 See van Boven, Theo C. Flinterman, Cees Westendorp, Ingrid (eds) Masstricht Guidelines on Violations of 
Economic, Social and Cultural Rights, Maastricht, January (1997), Guideline 15. See also SERAC case para 46. 
74 See section 45(2) of the 2013 Constitution on the.applicability of the Bill of Rights to non-state actors. 
75 See Eide et al 1 72. 
76 See Pejan "The Right to Water: The Road to Justiciability" 2004 36 The George Washington International 
Review 1181 1186. • 
77 See also article 2( 1) of the International Covenant of Economic Social and Cultural Rights 1966 on the nature 
of obligations imposed on State parties. 
78 Seen. 76 above. 
79 Ibid. 
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• proactively engage in a course of action meant to strengthen access to the constitutionally 

protected socio-economic rights. 80 

2 14 Obligation to promote 

The obligation to promote requires states to undertake actions that create, maintain and 

ensure the realisation of all socio-economic rights. 81 The steps to be taken to promote a 

particular right will depend on the right in question but . generally involves appropriate 

education and public awareness concerning access to socio-economic rights. 82 The obligation 

to promote is enshrined in section 44 of the Constitution and is closely linked to the 

obligation to fulfil. The duty to promote in section 44 of the Constitution mandates the state 

to undertake actions that create; maintain an-a-r~M-Aii:A-.l+l-f~~lisation of socio-economic rights 

such as the adoption of educational . an ogrammes designed to enhance 

awareness and understanding of socio-eco e obligation to promote is closely 

linked to the right to access to informat o d in the Constitution. 84 Denying 

citizens access to information relating to so rights would constitute a violation 

of the obligation to promote. T..py. CESCR JJ!.~idesrt:4~t thy_ g_er exercise and respect for · un1vers1 or ~orI are 
human rights can only take place in ta~'f-½O rne x&ffi eWc~fficient awareness of rights 
by the bureaucrats and the citizens a{ large. 85 

The next section discusses the specific core set of socio-economic rights protected under the 

Constitution. These rights include the right to education, health care, potable water, sufficient 

food and the socio-economic rights of detained and arrested persons. It must be mentioned 

here that all socio-economic rights under the Constitution can only be realised progressively 

through reasonable measures taking into account available resources. 86 

80 Ssenyonjo (2009) 25. 
81 Ibid. 
82 Ibid. 
83 See section 7 of the 2013 Constitution which mandates Zimbabwe to ensure the promotion and sufficient 
public awareness of the Constitution. 
84 See section 62 of the 2013 Constitution. 
85 See Committee Economic Social Cultural Rights Human Rights Education and Public Information Activities 
Relating to the ICESCR 1996 UN Doc E/1996/22 Chapter iv para 324. 
86 See the wording of socio-economic rights under the 2013 Constitution. 
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2 2 Specific rights protected under the 2013 Constitution 

2 21 The nature and content of the right to education 

Section 75 (1) (a) of the Constitution provides that every citizen and permanent resident of 

Zimbabwe has a right to a basic state-funded education including adult basic education. 

Section 75 (1) (b) provides for the right to further education which the state must, through 

legislative and other measures, make progressively available and accessible. 87 Although 

section 75 (1) (b) is internally qualified and subject to progressive realisation, primary or 

elementary education is capable of immediate realisation. 88 Progressive realisation entails 

that the right to education may only be realised over time and not immediately but Zimbabwe 

must take steps towards the full realisati 

section 7 5 refers to two important elemen""-"-l,!_VY.•"" 

at is important however is that 

.££_ , ~,.,,.,- , content of the right to education, 

namely availability and accessibility. Thest:1~re<~L"5"™1~~~ below in line with the CESCR 

Comment number 13. 89 guidelines on the content of the right to ed 

2 2 11 The essential elements \Jlli"lll1'.WJolrl~w1t5-... u,i ... ...,.rt Hare 
~6 ESCR in General Comment 

13. 90 At the very least, the right to education encompasses the following; availability which 

entails that, educational institutions must be available in sufficient quantity and must contain 

adequate and appropriate infrastructure such as buildings and sanitation facilities for both 

sexes.91 Furthermore, availabiHty obligates Zimbabwe to ensure that teachers are sufficiently 

trained and qualified, and receive competitive salaries. 

2 2 1 1 1 Accessibility 

The right to education in the Constitution must be accessible. 92 The concept of accessibility 

entails that educational institutions and programmes must be accessible to everyone without 

discrimination of any kind. In essence, this means physical and financial accessibility. 93 

87 See also section 7 5 ( 4) 2013 Constitution. 
88 Section 7 5 ( 1) ( a) 2013 Constitution. 
89 Committee on Economic, Social and Cultural Rights, General Comment 13 The Right to Education (1999) 
U.N. Doc. E/C.12/1999/10 (CESCR General Comment 13). 
90 See CESCR General Comment 13. 
91 CESCR General Comment 13 para 6. See also Tomasevski Human Rights Obligations: Making Education 
Available, Accessible, Acceptable and Adaptable, Right to Education Primers No. 3 (2001 ). 
92 See CESCR General Comment 13 para 6. 
93 Ibid. 
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Physical accessibility enjoins Zimbabwe to ensure that educational facilities are within safe, 

physical reach and reasonably convenient, whether geographically or through modem day 

technology.94 Financial accessibility further enjoins the government to ensure that education 

is affordable to all particularly the vulnerable and marginalised.95 For example this may 

include putting in place monitoring measures to ensure both state and non-state actors charge 

reasonable tuition fees and levies. 

2 2 11 2 Acceptability 

Acceptability96 means that the form and substance of education including curricula and 

teaching methods must be relevant, culturally appropriate and of high standard. 97 Thus for 

education to be acceptable, the state mus.t 

line with the technological changes of th 

education has been broadened to includ 

individual rights of learners on issues sue 

ofleamers.98 

f"-'fi~-"',ea hing methods and curricula is in 

t e scope of acceptability of basic 

~~t&t~"-1:¥.f:dlucation that seeks to protect the 

ts, parental choice and discipline 

2 2 11 3 Adaptability 
University of Fort Hare 

Together in Excellence 
Adaptability99 entails that the right to education must be flexible so that it can adapt to the 

needs of the changing societies and communities and respond to the needs of the students 

within diverse social and cultural rights. 100 The right to education in the Constitution is 

flexible in that it allows for the establishment of private independent educational institutions 

• qf reasonable standards provided they do not discriminate on any ground prohibited in the 

Constitution.101 This is important because it further widens the scope of the realisation of the 

right to education by allowing the provision of schools and other learning institutions by 

private entities. 102 

94 See Biegon & Musila (eds) Judiciary Watch Report Judicial Enforcement of Socio-economic Rights under the 
New Constitution: Challenges and Opportunities for Kenya (2011) 228. 
95 CESCR General Comment 13 para 6. 
96 Ibid. 
97 Ibid. 
98 See Biegon & Musila (2011) 228 above. 
99 Ibid. 
100 Ibid. see also ESCR in Zimbabwe (2009) 71. 
101 Section 75 (2) 2013 Constitution. 
102 Ibid., section 75 (2). 
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Education is a highly powerful tool by which economically and s~cially marginalised people 

can lift themselves out of poverty and participate fully as citizens. 103 Where it is effectively 

guaranteed and implemented, the enjoyment of all human rights and freedoms is enhanced; 

where it is denied or violated, the enjoyment of other rights and freedoms is curtailed. 104 In 

essence, the right to education in the Constitution is the precondition for the enjoyment and 

realisation of other rights. For example, for the enjoyment of civil and political rights to vote 

and to be elected, at the very minimum require a certain level of education, including 

literacy. 105 Similarly, several socio-economic rights such as labour rights in the 

Constitution106 can only be exercised and realised in a meaningful way after a minimum level 

of education has been achieved.107 Noteworthy is the growing consensus that tolerance and 

respect of human rights shall be major chaiact-eristic educated· human beings. 108• Thus 

courts and the Zimbabwe Human Right .....," .. ,.,.,4U~ as key institutions in the domestic 

protection of socio-economic rights must ejm'HJlli'e--~~F.:-1-L!.9~:J;;ui ernment fulfi ls its constitutional 

mandate and ensure education at primary 1 c mpulsory while at the same time 

progressively ensuring that barriers that hin e right to education at all levels are 

removed. The next section discusses the right. to heal~ 
Un1vers1ty ot !fort Hare 

Together in Excellence 
2 2 2 The nature and content of the right to health 

Section 7 6 (1) of the Constitution provides that every citizen and permanent resident of 

Zimbabwe has the right to have access to basic health care services including reproductive 

healthcare services. The right "to have access to" entails that this right is subject to realisation 

overtime through reasonable legislative and other measures subject to available resources. 109 

Section 76 is internally qualified in that, the state must take reasonable legislative measures 

within the limits of available resources, to achieve the progressive realisation of the right to 

have access to healthcare. The explicit recognition of the right to healthcare as a justiciable 

right in Constitution will, if prop~rly implemented, ensure the enjoyment of the highest 

103 See also Goswami "ICT in Education and its Barriers/' International Journal of Advanced Research in 
Computer Science and Software Engineering" (2013). Available at www.ijarcsse.com (accessed 17/10/13). 
104 Melchiorre on behalf of the Right to Education Project (a partnership between Action Aid International, the 
Global Campaign for Education and Amnesty International) The missing link: Using the Dynamics of Human 
Rights Advocacy to Enhance Gender Equality in Education for Girls and Women in Situations of Extreme 
Poverty, Dakar Senegal (2010). Available at 
http://www.right-toeducation.org/sites/r2e.gn.apc.org/files/The%20missing%201ink. pdf. ( accessed 17 /10/2013). 
105 Nowak "The Right to Education" in Eide et al (eds) Economic, Social and Cultural Rights (2001) 245. 
106 See section 65 of the 2013 Constitution. 
107 Nowak The Right to Education (2001) 245. 
108 Ibid. 
109 Currie and de Waal The Bill of Rights Handbook (2005) 566-598. 
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attainable standard of health for all Zimbabweans especially the vulner~ble groups. 110 The 

recognition of the right to healthcare will empower courts to review health policies and 

programs put in place by the government. 111 It further empowers citizens to hold accountable, 

political leaders to justify policy decisions that negatively impact on the right to . health of 

vulnerable groups. 

While the Constitution protects the right to health for everyone, section 76 (2) provides for a 

specific protection of the right to have access to health care of vulnerable groups. These are 

people living with chronic illnesses. 112 In other words, "to have access to" entails that 

Zimbabwe must facilitate access to or create an enabling environment for everyone to access 

a service. 113 It does not mean that the government must provide socio-economic goods and 

services on demand but must . instead rem v 

enjoyment of the right to health care. 114 

person may be refused emergency me 

Nevertheless this right is also subject top 

resources. 116 The right not to be 

relevance to Zimbabwe. This iU~f-llll::S~t 

i r that are capable of impairing the 

der the right to health is that no 

any health care institution. 115 

tion taking into account available 

treatment is of particular 

treatment is given in an emergency a .OC<f'tVL,llnlltaret·cratic requirements or other 

formalities. 117 This means that a person who suffers a sudden catastrophe that calls for 

immediate medical attention should not be refused ambulance or other emergency services 

which are available and should not be turned away from a hospital that is able to provide the 

necessary treatment. 118 In the South African ca_se of Soobramoney which is relevant to our 

courts, the Constitutional Court of South Africa interpreted a similar provision and held that, 
\ 

emergency medical treatment provision requires that remedial treatment that is necessary and 

available be given immediately to avert harm. 119 Currie and De Waal have explained that not 

to be refused emergency medical treatment may be applied horizontally entailing a duty for 

110 The 2013 Constitution identifies vulnerable groups to include, the elderly, women, children, disabled and war 
veterans. 
111 See the South African Constitutional Court decision in Minister of H ea/th v Treatment Action Campaign 
(TAC) 2002 5 SA 721 CC. 
112 See section 72 (2) 2013 Constitution. 
113 J ordaan et al Understanding Social Security Law (2009) 26-27. 
114 Jbid. 
115 Section 76(3) (3) 2013 Constitution provides that "no person may be refused emergency medical treatment in 
any health-care institution." 
116 See section 76 (4) of the 2013 Constitution which limits all the health care rights enshrined in section 76. 
117 Currie & De Waal The Bill of Rights Handbook (2013) 595. 
118 Ibid. 
119 See Soobramoney v Minister of Health (Kwazulu-Natal) 1998 1 SA 765 (CC) (Soobramoney case) para 20. 
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private hospitals but does not extend to routine medical services or guarantee free services. 120 

What the right entails is that emergency treatment may not be refused because of lack of 

funds, but payment _for treatment maybe sought after the treatment has been provided. 121 

The scope and content of the right to health care was elaborated by the CESCR in General 

Comment 14 as encompassing both health care and access to the underlying determinants of 

health. Thus the right. to health care is an inclusive right, incorporating not only timely and 

appropriate health care but also the underlying determinants of health.122 These include 

access to safe and potable water and adequate sanitation, healthy occupational and 

environmental conditions and access to health related education and information, including 

information on sexual and reproductive health. 123 Accordingly, to ensure the proper 

d b the Constitution to . put in place 
1 . 

ife inants of the right to health. 

onceming healthcare are satisfied 

• ht to health; maternal and child 

protection of the right to health, Zimbab 

reasonable legislative and policy meas 

Moreover, Zimbabwe must ensure the foll 

to allow for the protection and the reali 

healthcare, including family planning; im major diseases; appropriate 

ffliVl~~•md-tl~cr1S>tc>W:00Btoi:JK8!~-eU3b'. al drugs. 124 treatment of common diseases a 

Together in Excellence 

2 2 2 1 The essential elements of the right to health 

2 2 2 11 Availability 

The normative content of the right of access to health care in the Constitution further entails 

that healthcare services must be available, accessible and adaptable, and of high standard as 

articulated in CESCR General Comment 14. 125 The notion of availability, firstly mandates 

Zimbabwe · to ensure that public health and healthcare facilities, goods and services are 

functioning and of sufficient quantity. 126 Secondly, availability demands that Zimbabwe 

ensures the underlying determinants of the right to healthcare, such as safe and potable water 

12° Curie & De Waal (2013) 593. 
121 Ibid., 593. 
122 UN Special Rapporteur on the Right to Health Report on the Right of Everyone to the Enjoyment of the 
Highest Attainable Standard of Physical and Mental Health [year]. Available at www.ohchr.org.EN/issues right 
to health index.aspx (accessed 15/10/13). See also Committee on Economic, Social and Cultural Rights, General 
Comment 14, The right to the Highest Attainable Standard of Health (2000) U.N. Doc. E/C.12/2000/4 (CESCR 
General Comment 14 para 11). 
123 See General Comment 14 para 11. 
124 Jbid. 
125 See CESCR General Comment 14 para 12. 
126 Jbid. 
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and adequate sanitation are available in sufficient quantity. 127 Furthermore, Zimbabwe must 

ensure that everyone has an equal opportunity to attain the highest standard of health. 128 

Noteworthy is that availability enjoins Zimbabwe to ensure that there is enough public 

funding for health in view of the fact that often public health facilities are the only type of 

health facility to which the poor can ever have access. 129 

2 2 2 1 2 Accessibility 

Accessibility enjoins Zimbabwe to ensure that health facilities are physically and financially 

accessible, i.e. accessible without any discrimination to all especially to the vulnerable and 

marginalised, as well as be economically accessible. 130 According the CESCR in General 
Comment 14, physical accessibility entail~,-u_._. __ • ities, goods and services must be 

~'rtfi'~'}Ot>llilation, especially vulnerable or 

u.y1JWrtt.~1"'us populations, women, children, 

within safe physical reach for all sect· o 

marginalized groups, such as ethnic mino ti 

adolescents, older persons, persons with 

Physical accessibility also implies that m 

I 

persons with HIV and AIDS. 131 

s and underlying determinants of 

un1vers1 or~ortttare health, such as safe and potabJt;,. :water andiadeg_~t~sanij:atjQll facilities, are within safe 

physical reach, including in rural aro~el-Jb ~ifjil Ef8r!fliJ1Rl}e further includes adequate 
access to buildings for persons with disabilities. 132 Economic accessibility entails that health 

facilities, goods and services must be affordable for all. 133 Payment for health-care services, 

as well as services related to the underlying determinants of health, has to be based on the 

principle of equity, ensuring that these services, whether privately or publicly provided, are 

affordable for all, including socially disadvantaged groups. 134 While also pr~moting the right 

to • health, Zimbabwe must ensure health related information is disseminated to the entire 

country subject to the confidentiality of personal data. 135 

127 Ss~nyonjo (2009) 331. 
128 See CESCR General Comment 14 para 9. 
129 Ssenyonjo (2009) 331. 
130 Ibid. see also Toebes The Right to Health as Human Right in International Law (1999). 
131 See CESCR General Comment 14 para 12. 
132 Ibid. 
133 Ibid. 
134 Ibid. 
135 See CESCR General Comment 14 para 12 (b). 
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2 2 2.13 Acceptability 

Zimbabwe is enjoined .by the right to health care in the Constitution to ensure that health 

facilities, goods and services respect medical ethics and are gender sensitive and culturally 

appropriate. In addition, Zimbabwe is also enjoined to ensure the full realisation of the right 

to health through the progressive provision of health facilities, goods and services that are 

scientifically and medically appropriate and of good quality. 136 In essence acceptability 

enjoins the government to put in measures and programmes that will guarantee healthcare 

and its underlying determinants. 

The government must ensure that reasonable measures are put in place to ensure the 

progressive realisation of this right regardless of the available resources. 137 • The CESCR has 

further elaborated that, as part of the mea m1SUJr'C nd proper realisation of the right 

of access to health, the state must adopt a ational public health strategy and 

plan of action. 138 Such a plan must addre n ems of the entire population; be 

devised and periodically reviewed on the ll~~W~~M.~ ·patory and transparent processes, 

and must contain indicators and benchmarks rogress can be closely monitored. 139 

This resonates with the specifi 0~1~ ~ p ~ 11n,rr.n~~~n • • ion to protect, respect, 

fulfil and promote the right to healt~ cusses the right to portable 

water. 

2 2 3 The nature and content of the right to clean and potable water 

The 2013 Constitution protects the right to water as a justiciable right and therefore subject.to 

judicial enforcement. Section 77 (1) (a) of the Constitution provides that every person has the 

right to safe and potable water. The right to clean and potable water as a justiciable right is a 

major development in Zimbabwe. This is so because over the decades the water situation in 

Zimbabwe has been appalling leading to the ou~break of preventative waterborne diseases 

such as cholera in 2008 which claimed more than four thousand lives. 146 

136 See UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 33, Frequently 
Asked Questions on Economic, Social and Cultural Rights, (2008). Available at: 
http://www.refwor1d.org/docid/499176e62 (accessed 05/01/2014). 
137 The concept of progressive realisation is discussed in Chapter 2 and in this chapter 
138 See Fact sheet 33 (2008). See also CESCR General Comment 14 para 12 (d). 
139 General Comment 14 para 12 (d). It is submitted here also that it is the duty of the national key institutions to 
ensure the government complies with its constitutional obligations in an endeavour to progressively release 
socio-economic rights. 
140 Mukandavire et al "Estimating the Reproductive Numbers for the 2008-2009 Cholera Outbreaks in 
Zimbabwe" 2011 Emerging Pathogens Institute, University of Florida. 
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2 2 3 1 The essential elements of the right to clean and potable water 

2 2 3 11 Adequacy 

The normative content of the right to water has been elaborated by the CESCR in its Gerieral 

Comment 15 on the right to water. The CESCR provides for the components of the right to 

water and these include; availability, acceptability, accessibility, information and 

participation and high quality water services. 141 However, the guiding principle is that 

available water must be adequate for human dignity, life and health. 142 This access and 

adequacy is necessary to prevent water-

resulting from dehydration and most signifi 

personal and domestic hygiene purposesr1t~~i.ffi:tna\Uw 

ch as cholera, avoidable deaths 

e for consumption, cooking, and 

water must be available to all, 

iety. 144 Therefore, to fully realise particularly to the marginalised and vulner 

and protect the right to water under the tion, courts must generously and 

purposefully interpret this right. ffll{f~ibsiff (J frt~dignity, life and health 
in accordance with the Constitutio~. • tff[l -~ zeh~~ations contained in articles 

11 145 and 12146 of ICESCR. General Comment 'I 5 explicitly stipulates that, the right to water 

entitles everyone to sufficient, safe, acceptable, physically accessible and affordable water for 

personal and domestic use. 147 This means that water should be available to all. 

141 See Committee on Economic, Social and Cultural Rights, General Comment Nol5 The Right to Water 
(2002) UN Doc E/C.12/2002/11 (CESCRGeneral Comment 15 para 12). 
142 CESCR General Comment 15 para 11. 
143 Ibid., para 2. 
144 Ibid., para 12 (c) (ii). 
145 Article 11 (1) of ICESCR stipulates that, "the state parties to the ICESCR recognise the right of everyone to 
an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to 
the continuous improvement of living conditions. The states parties will take appropriate steps to ensure the_ 
realisation of this right, recognising to this effect the essential importance of international cooperation based on 
free consent." 
146 Article 12 (1) ofICESCR proclaims that "the states parties to the ICESCR recognise the right of everyone to 
the enjoyment of the highest attainable standard of physical and mental health." 
146 CESCR General Comment 15 para 2 the CESCR stated that "the human right to water entitles everyone to 
sufficient, safe, acceptable, physically accessible and affordable water for personal and domestic uses. An 
adequate amount of safe water is necessary to prevent death from dehydration, to reduce the risk of water-
related disease and to provide for consumption, cooking, personal and domestic hygienic requirements." 
147 See CESCR General Comment 15 para 11:-12. 
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2 2 3 1 2 Availability 

The availability component enjoins state apparatus to ensure sufficient and continuous supply 

of both personal and domestic water. 148 Sufficient water supply · is explained under World 

Health Organisation (WHO) guidelines to ensure at least 50 litres per person per day in order 

to reach a low level of concern over health impacts. 149 According to WHO, one hundred litres 

per person per day, is the minimum needed to provide a sufficient quantity for all basic 

personal and food hygiene as well as laundry and bathing, assuming efficient patterns of use. 

2 2 3 1 3 Accessibility 

Accessibility entails that water must be accessible at all times.· Consequently, this means that 

water facilities and services must be veryone without any form of 

discrimination. 15° Closely linked to a our concepts namely physical 

accessibility, economic accessibility, no -~s~ID.1'.ml'J~l t--~nd information accessibility. In 

terms of physical accessibility, water se ithin the physical reach of the 

citizens.151 With regard to economic ac sibility, ater services must be affordable 

particularly by the vulnerabl fff ve1:rm~isc5 • nllfit~ociety. 152 Information 
accessibility entails the right to receiTb~ • p8fn i ~~™Wceonceming water services. 153 

In terms of non-discrimination water must be accessible to all citizens especially the 

vulnerable and marginalised groups without any form of restriction and discrimination based 

on any ground. 

2 2 3 1 4 Quality 

There is no doubt that sufficient water alone is not enough to ensure a human right to 

water. 154 For this reason, Zimbabwe must ensure that water for personal and domestic use is 

safe and free from micro-organisms, chemical substances and radiological hazards. 155 This 

fulfils the safety component of the right to water and this further recognises the fact that even 

148 See CESCR General Comment15 para 12. 
149 Ibid.; 15 para 12 (a). See also Howard & Bartram Domestic Water Quantity, Service Level and Health 
(2003). Available at http://www.who.int/water_sanitation_health/diseases/WSH03.02.pdf accessed 10/05/2014). 
See also Gleick "Basic Water Requirements for Human Activities: Meeting Basic Needs" 1996 21 Water 
International 83-92. 
15° CESCR General Comment 15 para 12 (c). 
151 Ibid., para12 (c) (i). 
152 Ibid., para12 (c) (ii). 
153 Ibid., para12 (iv). 
154 Ibid., para12 ( c) (iv). 
155 Ibid., para12 12 (b ). 
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though many people may receive this basic water requirement or more, in some cases the 

water delivered may .not be of adequate quality. 156 Additionally, General Comment 15 
I 

stipulates that water for personal and domestic use must be of an acceptable colour, odour 

and taste. 157 The next section discusses the right to food. 

2 3 4 The nature and content of the right to food • 

Section 77 (1) of the Constitution also protects the right to food as a justiciable right. It 

provides that every person has the right to sufficient food. However, the Constitution 

immediately acknowledges that the right to food, similar to the other socio-economic rights 

protected under the Constitution, can only be realised progressively through reasonable and 

other measures. 158 The former UN Special 

the right to food means to have regular, p 

of financial purchases to quantitatively 

traditions of the people to which the cons 

individual, collectively fulfilling a dignified 

It is contended that without fo@lWff*ffl~1EHlO 

definition of the right to food, it is fu 

right to food opined that, 

icted access, either directly or by means 

ient food corresponding to the cultural 

sure a physically and mentally healthy 

• Special Rapporteur's 

<t6 adequate food is indivisibly 

linked to the inherent dignity of the human person and indispensable for the fulfilment of the 

other human rights enshrined in the 2013 Constitution. 160 The CESCR further affirms that the · 

right to adequate food is inseparable from social justice requiring the national and 

international levels oriented to_ the eradication of poverty and the fulfilment of all human 

rights for all. 161 Section 15 of the 2013 Constitution is in line with this requirement by the 

CESCR, as it provides for food security and the creation of food reserves that are meant to 

ensure continual access to adequate food. 162 

156 Moyo Water as a Human Right under International Human Rights Law: Implications for the Privatisation of 
Water Services, chapter 4 (LLD thesis 2012 Stellenbosch). 
157 Ibid., chapter 4. 
158 Section 77 of the 2013 Constitution. 
159 UN Special Rapporteur on the Right to Food Report on the Human Right to Food (year). Available at ' 
http:/ /www.ohchr.org/EN/issues/pases/food/.index.aspx ( accessed 05/01/2014). 
16° Committee on Economic, Social and Cultural Rights, General Comment 12 The Right to Adequate Food 
(1999) U.N. Doc. E/C.12/1999/5 (CESCR General Comment 12 para 4). See also African Commission in Social 
and Economic Rights Action Centre (SERAC) and another v Nigeria (2001) AHRLR 60 (ACHPR 2001) where 
the African Commission held that the right to food is implicit from other Charter Rights as the right to life, 
health and development. • • 
161 See the SERAC case. 
162 Section 15 of the 2013 Constitution provides for food security among other things and obliges the state to 
encourage people to grow and store sufficient food, secure the establishment of adequate reserves and encourage 
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The normative content of the right to food is provided for in General Comment 12 on the 

right to food by the CESCR. Noteworthy is the point made by the CESCR that the right to 

food is realised when every man, woman and children, alone or in community with others has 

physical and economic access at all times to adequate food or means for its procurement. 163 
I 

General Comment 12 stipulates that the right to food shall comprise of the following 

components, namely dietary needs, availability, accessibility, acceptability, food free from 

adverse substances and quality of services. 164 

2 3 4 1 The essential elements of the right to food 

2 3 411 Dietary needs 

Dietary needs entail adequate quality and (} 

and mental growth, development and mai t 

is both available in good quality and affor 1 

d to provide. nutrients for physical. 

Zimbabwe must ensure that food 

2 3 412 Availability University of Fort Hare 
In terms of availability, Zimbabwe ~~~:;~'J;~:t:~i-- tht .naWU.~itc'.Bas the ability to obtain food 

themselves directly, or processing and distribution systems exist to make food available in 

accordance with demand.166 In essence this entails the existence of national supply of food 

sufficient to meet the nutritional needs of all people in the country and geographically 

distributed in such a way that it is physically available to everyone. 167 

2 3 4 1 3 Acceptability 

Acceptability means a need to account for non-nutrient based values attached to food. 

Additionally, to ensure the proper protection of the right to food, a state is enjoined to ensure 

food free from adverse substances. 168 This means that the implementation of protective 

policies and laws must ensure food is · safe and uncontaminated. 

and promote adequate and proper nutrition through mass education and other appropriate means. This resonates 
with the obligation to promote. 
163 See section 65 2013 Constitution. 
164 See CESCR General Comment 12 para 6-8. 
165 Ibid., para 6-8. 
166 Ibid. 
167 Ibid. 
168 Ibid. 
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2 3 4 1 4 Accessibility 

Accessibility of food refers to household food security. Accessibility requires that people be 

able to acquire the food that is available or to make use of available opportunities to produce 

food for own use. 169 This capacity exists if people exercise some entitlement over food or its 

means of production: they earn income by selling labour or other commodities, which they 

use to buy food, they have an entitlement to social assistance by the state with which they 

acquire food or they exercise some other form of legal control means of food production such 

as land, implements, water so that they can produce food for own use. 

Consequently, Zimbabwe has national obligations in respect of the right to sufficient food. 

These obligations include the obligation to take necessary action to mitigate and alleviate 
I 

hunger even in times of natural or other a dition, Zimbabwe must mobilise 

international assistance through humanit organi 1.. s to ensure that there is proper 

access to the right to food especially in ti e 

2 4 5 Socio-economic rights of arrested and a-e1ta11n.ec:rpersons 

University of Fort Hare 
. Toaeth r ·n Fxcellence . 2 4 5 1 Nature and content of soc10-econom1c rights or arrested and detamed persons 

The Constitution also protects socio-economic rights of arrested and detained persons. Unlike 

other socio-economic rights discussed above, socio-economic rights of arrested and detailed 

persons in Zimbabwe are not internally limited; but these rights are only subject to the 

general limitations clause in section 86 of the Constitution discussed below. In essence, this 

entails that Zimbabwe bears immediate obligations to fully realise socio-economic rights of 

the detained persons. Section 50 (5) (d) of the Constitution provides that 

any person who is detained, including a sentenced prisoner, has the right to conditions of detention that 

are consistent with human dignity, including the opportunity for physical exercise and the provision at 

the state expense, of adequate accommodation, ablution facilities, personal hygiene, nutrition, 

appropriate reading material and medical treatment. 

The next section discusses the concept of progressive realisation which underlies all socio-

economic rights discussed above. 

169 See Brand "The Right to Food" in Brand and Heyns (eds) Socio-Economic Rights in South Africa (2005) 
158. 
170 0 de Schutter UN Special Rapporteur on the right to food The right to food (2008). Available on 
www.ohch.org/EN/issues/food/pages/food/index ( accessed 05/01/2014). 
rn See Article 2(1) of the ICESCR. See also articles 1(3), 55 and 56 United Nations Charter. 
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2 5 Progressive realisation 

In the same vein, as the parent source of socio-economic rights (ICESCR), the 2013 

Constitution .provides that all protected socio-economic rights can only be realised 

progressively through reasonable and other measures taking into account available resources. 

It is therefore significant to briefly articulate what this concept entails. Progressive realisation 

generally means moving forward or advancing stages in a manner continuous, increasing, 

growing, developing, on-going, intensifying, accelerating the realisation of socio-economic 

rights. 172 In essence, the concept of progressive realisation asserts that, the state must 

gradually and continuously improve the conditions of socio-economic rights and abstain from 

taking any retrogressive measures. 173 In General Comment 3, the CESCR stipulated that the 

notion of progressive realisation of socio-eco • • constitutes an acknowledgement 

that full realisation of all socio-economic ly not be able to be achieved in a 

short period of time. 174 

In Grootboom and Others v Governm h_~~~~~'tetfilfJlic of South Africa and Others 

( Groot boom case), which is relevant to the c~ - .......... .---~4mbabwe, the Constitutional Court of 

· South Africa echoed that, prollcres-u~1Jre;~1soo·om c1.~Hl';?'!'!"· l_t t due to their nature, 

socio-economic rights will not be imfiWi~tt{l]~ ~a'etU, the state must take steps to 

achieve the full realisation of these rights. 175 Furthermore the, the Constitutional Court of that 

country held that accessibility of socio-economic goods must be progressively facilitated and 

these must be accessible not oniy to a large number of people but to wide range of people as 

time progresses. 176 Additionally, the notion of progressive realisation reflects the difficulty of 

access to socio-economic rights given entrenched structural patterns of the economy and 

systematic disadvantaged. What · is important about the concept~of progressive realisation 

under the 2013 Constitution is that, realisation overtime should not be misinterpreted as 

depriving the obligation of all meaningful content of socio-economic rights. 177 This is 

because progressive realisation acknowledges the realities of the real world and inherent 

complexities involved in ensuring full realisation and protection of socio-economic rights. 178 

172 Ssenyonjo Economic, Social Cultural Rights International Law (2009) 59. 
173 Ibid. 
174 See Committee on Economic, Social and Cultural Rights General Comment No 3 The Nature of States 
Parties' Obligations (1990) UN Doc E/1991/23, (CESCR General Comment 3 para 9). 
175 Grootboom and others v Government of the Republic of South Africa and Others 2000 11BCLR1169 (CC) 
(Grootbom case) para 45. 
176 Ibid., para 45. 
177 See CESCR General Comment 3. 
178 Ibid., para 9. 
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Riedel warps, however, that progressive realisation does not mean that states have unfettered 

. discretion to do as they please when it comes to the fulfilment of socio~economic rights. 179 

Currie and De W aal also opine that, the fact that the full realisation of socio-economic rights 

can only be achieved over time does not alter the obligation on the state to take those steps 

that are within its power immediately.-180 

Thus Zimbabwean courts must interpret . progressive realisation as . the gradual improvement 

of access to socio-economic rights. Additionally, courts must construe and apply the notion 

of progressive realisation to mean the practical taking of steps, which include legal, 

administrative, operational and financial steps, towards the full realisation of socio-economic 

rights. 181 Part of the steps must be to remove any retrogressive measures that limit the access 

to protected rights. The CESCR opined tha 

entails a presumption against the adoption o 

restricting access to socio-economic ri 1 

limitation clause. 

of progressive realisation also 

"-----~ ....... easures which have the effect of 

section discusses the general 

2 6 Limitations clause University of Fort Hare 
The constitutional rights and freedo~ t/Arerdlln.If- 'f{llrf rJpcf! not absolute but they have 

boundaries set by the rights of others and important concerns such as public order and safety, 

health and democratic values. The 2013 Constitution provides for specific criteria for the 

justification ofrestrictions of the rights in the Bill ofRights. 183 Section 86 of the Constitution 

provides that the fundamental rights ~nd freedoms set out in the Bill of Rights maybe limited 

only: 

.. .in terms of the law of general application and to the extent that the limitation is fair, reasonable 

necessary and justifiable in a democratic society based on human dignity, equality, freedom, taking 

account all relevant factors including; the nature of the right and freedom concerned, the importance of 

the . purpose of the limitation, the nature and extent of the limitation, the relationship between the 

limitation and its purpose, in particular whether it imposes greater restriction on the right or freedom 

179 Riedel Economic, Social and Cultural Rights in Krause & Shenin (eds) International Protection of Human 
Rights: A Textbook (2009) 129. 
180 See Currie & de Waal The Bill of Rights Handbook (2013). 
181 See CESCR General Comment 3 para 9. 
182 Jbid., para 9. See also CESCR General Comment 13 para 45, see also CESCR General Comment 14 para 32. 
183 See section 36 of the 1996 South African Constitution. 
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. concerned that are necessary to achieve its purpose and whether there are any less restrictive means of 

achieving the purpose of limitation. 184 

A law that limits a right prima facie infringes the right. Nevertheless, the infringement will 

not be unconstitutional if it takes place for a reason that is accepted as a justification for 

infringing rights in an open and democratic society based on human dignity, equality and 

freedom. 185 In essence, this means that not all infringements of fundamental rights are 

unconstitutional. Where an infringement can be justified in accordance with criteria in section 

86, it will be constitutionally valid. 

However, the existence of the general limitation clause does not mean that the rights in the 

Bill of Rights can be limited for any reason. 186 The reasons for limiting the right need to be 

exceptionally strong, fair, necessary, reaso a • 1a le. Otherwise, if rights under the 

2013 Constitution can be overridden si on the b s that th'e general welfare will be 

served by the limitation then there is .. onstitutional entrenchment of 
rights. 187 Thus our courts must ensure stitutionally-protected rights is 

uality and freedom. This 

entails that the limitation must -J.'liV4iL « ll::>urtt3~~Yt .. .n,u~ .. ="'"" 1ald regard as important 

d h . h 1. . 11 . . T<Joethe_r. in Rx:cellence b h. d . h an t ere 1s no ot er rea 1sttca y avaitalJ're Way m wmcn me purpose can e ac 1eve wit out 

limiting the rights. 188 

2 7 Summary 

The LHC was more committed to ushering black majority rule. It was, to a certain extent, 

committed to a framework for protecting civil and political rights. However, it lacked an 

explicit framework for protecting and enforcing socio-economic rights as justiciable rights. 

The 2013 Constitution responds appropriately to this historical anomaly, firstly by protecting 

these rights as judicially enforceable rights. Socio-economic rights that are protected in the 

Constitution include, the right to health care, portable water, sufficient food, education, as 

well as socioeconomic rights of arrested and detained person as discussed above. 

At the very least, Zimbabwe is obligated by the Constitution, to ensure proper protection and 

realisation of socio-economic rights. This is because the Constitution protects the right to 

184 See section 86 of the 2013 Constitution. 
185 Currie & de Waal (2013) 151. 
186 Ibid. 
187 Ibid. 
188 Ibid., 151-152. 
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human dignity and thus it is not possible to respect people's inherent dignity while denying 

them access to basic necessities of life such as health, food, education and water. Zimbabwe 

is therefore bound to put in place reasonable and practical measures to meet the obligations 

( obligations to protect, respect, promote and fulfil) imposed by the specific socio-economic 

rights in the Constitution to uphold human dignity while progressively realising these rights 

taking into account maximum available resources. It was discussed in this chapter that socio-

economic rights are not absolute and thus are subject not only to internal qualification but 

also the limitation clause in section 86 of the Constitution. 

University of Fort Hare 
Together in Excellence 
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CHAPTER3 

The role of the courts in the enforcement of socio-economic rights under the 

Constitution 

3 Introduction 

It is now widely accepted that without legal enforceability mechanisms, socio-economic 

rights amount to no more than pragmatic ideals. 189 As such, socio-economic rights in the 

2013 Constitution present the courts with an opportunity to enforce these rights. This 

· inclusion of socio-economic rights in the Constitution is aimed at . advancing the socio-

economic needs of the Zimbabwean pe ple. \'€.S)le(~JrJ,y/ t e vulnerable, impoverished and 

marginalised through the imposition of obligations on the state. The 

judicial enforcement of socio-economic ri indication that the Constitution's 

vision goes beyond merely guaranteeing - rather courts must ensure that 

these rights become a reality. It is the vision e Constitution to ensure· democracy, 

transparency, accountability, goUq. vm. Yn@t !Jibtli ¥ Significantly, it is the 
. . f h c . . f~ Toaether in Excellence1d d d c. d fu v1s10n o t e onstltut1on to rea urm tfie commitment to upho an e1en . ndamental 

rights and freedoms which include socio-economic rights. 191 

Moreover, an argument may be advanced that the constitutionalisation of socio-economic 

rights is a commitment to transform Zimbabwe's society from the one that is based on socio-

economic deprivation to· one that is based on equal and equitable distribution of resources. 192 

However, the Constitution does not provide a comprehensive blueprint for a transformed 

society nor stipulate the precise processes for achieving it. Instead it provides a set of 

institutions, rights and values for guiding processes of social change and transformation. 193 

Consequently, individuals and groups who allege the infringement of their socio-economic 

189 Wiles "Aspirational Principles or Enforceable Rights? The Future for Socio-Economic Rights in National 
Law" 2006 American University International Law Review 35-64. It is important to state that direct protection 
of socio-economic rights as justiciable entitlements offers the best opportunity to develop a jurisprudence which 
engages seriously with the content of these rights and the nature and scope of the obligations they impose. 
190 See the Preamble and section 3 of the 2013 Constitution. 
191 See the Preamble 2013 Constitution. 
192 Liebenberg Socio-Economic Rights: Adjudication under a Transformative Constitution (2010) 24. 
193 These institutions include the Constitutional Court with very wide powers, the Zimbabwe Human Rights 
Commission with quasi judiciary powers, and Public Protector, among others. See also the founding values in 
section 3 of the Constitution and state objectives in Chapter 2 of the Constitution. 
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rights should have the opportunity to seek relief or remedy in the courts and other non-

judicial organs such as the Zimbabwe Human Rights Commission.194 

The principal aim of this chapter is to discuss and analyse judicial enforcement of socio-

economic rights in Zimbabwe under the Constitution. Although it is beyond the scope of this 

chapter to engage in a comprehensive comparative analysis, reference will be made to the 

judicial enforcement of socio-economic rights under the 1996 South African Constitution. 

This is because the judiciary in that country has played a significant role in protecting socio-

economic rights protected under the 1996 South African Constitution. An array of cases 

from the Constitutional Court of South Africa demonstrate some practical and conceptual 

challenges that arise in the legal enforcement of these rights, hence the need to · refer to the 

decisions from that country. The courts i 

of review of these rights and as illustrate 

in interpreting socio-economic rights. T i 

section explores and discusses the role of 

rights should be interpreted in 

international law, foreign law ...,11 .._i:r-.,.,~.,, r loo:a<11~ 

tools in respect of socio-economic r 

e developed a reasonable model 

ights adjudication and how these 

This section further discusses 

the respect of supremacy of the Constitution, fundamental rights and freedoms, recognition of 

inherent dignity and human worth and recognition of the equality of all human beings among . 

others. 195 The second section then explores the possible model for ascertaining state 

compliance with the protected rights. The third se~tion discusses another conceptual and 

practical challenge in the socio-economic rights discourse, the remedial framework in 

adjudicating socio-economic rights. The fourth section examines legal standing mechanisms 

introduced by the Constitution. This chapter concludes by exploring the complementary role 

of the Zimbabwe Human Rights Commission (ZHRC) in the protection and promotion of 

these rights. 

3 1 Role of judiciary under the Constitution 

Section 162 of the Constitution vests judiciary authority in the courts. The Constitution · 

provides that it is supreme and all three main amis of government derive their authority from 

194 CESCR, General Comment 3 The Nature of States Parties ' Obligations U.N. Doc. E/1991/23 (General 
Comment 3 para 3. 
195 See section 3 of the 2013 Constitution. 
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it.1196 This means that all branches of government submit to the Constitution and every 

conduct must be consistent with the constitutional prescripts. However, under a constitutional 

supremacy, the judicial branch acquires a much more prominent role. This is because the 

judiciary has the task of policing the boundaries of action taken by the political branches to 

ensure that they stay within the bounds of the Constitution and the law. 197 This task is explicit 

in section 165 (1) (c) of the Constitution which stipulates that, the role of the courts is 

paramount in safeguarding human rights and the rule of law. In addition, section 164 of the 

Constitution provides that courts are independent and only subject to the Constitution and no 

one is permitted to interfere in the discharge of their judicial functions. 198 Section 164 (2) (b) 

of the Constitution further places an obligation on the state to protect and assist the judiciary 

in carrying out its functions effectively -i.--ensure that all court orders are 

obeyed.199 As a result, the courts in Zi ba:t,~~-uam<~xul:a ly the new Constitutional Court 

(ZCC) must recognise its primary role ening constitutional democracy, 

upholding the protection of human rights he rule oflaw.200 The ZCC has a 

duty to ensure that it interprets all laws in onstitution particularly the Bill of 

Rights. The Constitution provid}d foJ constirotional/4tnocra1Hechanisms such as rule of 
. . n1versitv ot lfort are . law, constitutional supremacy an en~ncne rtlndamental ~1gr ts. -However, the effectiveness 

1 oget er zn ~xce1 ence 
of these mechanisms lies in their enforcement through an independent and impartial 

judiciary. 

The subservience of all organs of state to the Constitution by requiring that they constantly 

justify their actions in terms of the Constitution potentially places the courts on a path of 

conflict with the political branches of government. This is likely to be contested by these 

political branches as to the extent of courts' functions and roles under the Constitution. The 

duty of the courts is to ensure that the elected branches of government adhere to the 

Constitution and the la'3/ hence the subordination of these political organs. This subordination 

however, is particularly relevant with regard to the protection of rule of law, separation of 

powers and most of all the protection and the adjudication of all rights including socio-

196 See section 2 of the 2013 Constitution. 
197 Musila "Testing Two Standards of Compliance: A Modest Proposal on the Adjudication of Positive Socio-
Economic Rights under the New Constitution of Kenya" (2012) 66. 
198 See section 164 (1) (2) of the 2013 Constitution. See also section 164 (2) which stipulate that the 
independence, impartiality and effectiveness of the courts is significant to rule of law and good governance, 
199 See section 164 (3) of the 2013 Constitution. 
200 See for example principles guarding the entire judiciary in the 2013 Constitution, particularly section 165 ( 1) . 
( c) which provides that the role of the courts is paramount in safeguarding human rights and freedoms and rule 
of law. 
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economic rights. Nevertheless, the subordination of the political branches of government to 

the judiciary may entail the interference in policy choices by the judiciary which might fall 

foul of the doctrine of separation of powers. Writing in the South African context, the late 

former Chief Justice (CJ) of South Africa, Justice Pius Langa cautioned that judges are not 

law-makers and thus must be careful in being over active or passive in socio-economic rights 

matters.201 However, Langa CJ was also quick to . recognise the prominent role of the 

judiciary in a constitutional democracy, that where there is need to align the laws and 

government conduct with the Constitution, the judiciary to a certain extent, do legislate and 

as such must fulfil the mandate. 202 

The judgement of the Supreme Court of Zimbabwe in Zimnat Insurance Co Ltd v Chawanda 

further highlighted the special role of 

Zimbabwe. The Zimbabwe Supreme Cou 

.,, developing countries such as 

[t]oday, the expectations among people a I particularly in developing countries are 

rising and the judicial process has a vital r ing and developing the process of social 

change. The judiciary can and must operate ----==-=------ fulfil the necessary role of effecting such 

development. It sometimes v~~(fj h tt~c change is reached more 

quickly through legal development Tdff ~Pi ~1P7rfEiel!t effe(!lture. This is because judges have 
a certain amount of freedom oflatitude in the process ofinterpretation.and application of the law.203 

Accordingly, . the judiciary must understand its constitutional duty and ensure that 

constitutionally protected socio-economic rights become a reality through a generous 

contextual interpretation that gives content to these rights. 

Therefore, the broad range of socio-economic rights in the Constitution present the courts 

with an important opportunity to . develop the legal system to be more attuned to poverty, 

social marginalisation and respect for human dignity and fundamental rights. 204 Additionally, 

these rights present the judiciary with an important opportunity to re-establish itself as one of 

the true upholders of human rights in Africa. This is because when the people have exhausted 

all the avenues in the protection of their rights; they will turn to the courts to act as their 

institutional voice and last resort. It follows that judges must shy away from highly structured 

201 Langa "Transformative Constitutionalism," Prestige Lecture delivered at Stellenbosch University (South 
Africa) (2006) 10-11. Available at 
https://web.up.ac.za/sitefiles/file/Faculty%20of>/o20Law%20Documents/20 l 1/Langa%20%20Transfonnative%2 
0Constitutionalism.PDF ( accessed 07/06/2014). 
202 Langa (2006). 
203 See Zimnat Insurance Co Ltdv Chawanda 1991 2 SA 825 ZSC. 
204 Jbid. 
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interpretation of rights and adopt a policy-oriented and substantive legal reasoning that 

promotes the protection of socio-economic rights.205 For example, recently, the High Court in 

Harare granted temporary injunctions to halt evictions of people and destruction of people's 

homes · in Mazoe by the government.206 These positive orders were granted after the 

Zimbabwe Lawyers for Human Rights (ZLHR) argued that the Constitution provides for a 

right not to be evicted without a court order,207 which in essence protects the right to shelter. 

This is a sign that the courts. are positioning themselves as a key player in the domestic 

framework for protecting the poor and the . marginalised against arbitrary and excessive 

bureaucratic actions. 

It is thus contended that courts must use their wide judicial powers to give social justice to 

the poor and economically and socially • 

appropriate and equitable remedies, po 

legislation and conduct, including powe 

line with the parameters of the Constituti 

rights provisions under the Constitution, ju 

aloof from social and economi 

u h remit include powers to grant 

e the constitutionality of any 

mmon law or customary law in 

se in interpreting socio-economic 

v.:r-Q,l,IJ,LY.lU"-'ed the entire judiciary cannot remain 

through their activism, judges must nEoo~i~ 
tm.m~grished. 209 Accordingly, 

ve forward and improve the 

social and economic conditions of the poor.210 This way the government will be able to 

respect the socio-economic provisions in the Constitution and fulfil its obligations. Justice 

Ajibola puts it in the following words: 

We as African judges must firmly uphold our constitutions and the rights of all our citizens ... If we 

should fail in our duty, society may not take our judgements seriously and posterity may not forgive us. 

Confidence in the judiciary could vanish. Respect for law and order may diminish and even break 

down. If it should, anarchy would take over. People may take law into their hands and violence would 

be the order of the day. 211 

It follows that the protected rights present the judiciary with an important opportunity to 

recreate its image as the upholder and guardian of human rights. The judiciary must adopt 

205 Klare (1998) 168. 
206 See High Court Orders First Family to Stop Farm Evictions and High Court Saves Mazowe Families from 
Police Evictions available on http:/ /allafrica.com/stories/201404020217 .html ( accessed 27/05/2014). 
207 See section 7 4 of the 2013 Constitution. 
208 See 46 (2) of the 2013 Constitution. See also section of 176 of the 2013 Constitution. 
209 Dumbutshena "Judicial Activism in the Quest for Justice and Equity" in Ajibola and Van Zyl (eds) The 
Judiciary in Africa (1998) 188. 
210 Dumbutshena (1998) 188. 
211 Justice B Ajibola "Welcoming Addresses" in Ajibola and van Zyl (eds) The Judiciary in Africa (1998) xv. 
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new ways of thinking and innovative ways to engage with the new Constitution. For example 

section 165 (7) of the Constitution mandates judges to take reasonable measures to maintain 

and enhance their professional knowhow, skills and qualities and in particular keep 

themselves abreast with developments in domestic and international law. Additionally, courts 

must shy away from legal formalism and be forward-looking and posi~ion themselves as the 

true upholders of the Constitution and the law, and -ensure that vulnerable groups enjoy the 

constitutionally protected rights.212 As such, the Bill of Rights is particularly significant as it 

creates the possibility for ordinary, poor and disadvantaged communities to challenge the 

exercise of public power that undermine their rights. 213 In addition, it is important to state 

that, all the effective protection of all constitutional protected rights is -dependent on the 

strength of the judiciary which in tum lies on t e i.....,....,..,,.,,..-1-,·.,, lity and independence thereof.214 

Accordingly the judiciary must be free fr e and political pressures. The next 

· section discusses the manner in which protected socio-economic rights 

should be interpreted by the courts. 

3 2 Interpreting socio-econom.tc,1Jghts . ty. f F rt H u n1vers1 o o are 
Together in Excellence • 

3 2 1 Interpreting socio-economic rights: the role of underlying values 

The Constitution is founded on very important values. These include the values -of human 

dignity, openness, justice, equality and freedom.215 The values in the Constitution play an 

important role in interpreting socio-economic rights if these rights are to amount to legal 

rights enforceable in a court of law. Section 46 of the Constitution is important in this regard. 

Section 46 (1) (a) provides that, when interpreting the rights in the Bill of Rights, courts and 

any other similar forum, must give full effect to all the rights and freedoms enshrined in the 

Constitution. Of importance is section 46 (1) (b) which stipulates that when interpreting 

protected rights, courts and similar bodies must promote the values that underlie a 

democratic society based on human dignity, openness, justice, equality, and freedom and in 

particular, the values and principles set out in section 3 of the Constitution. Section 3 

provides that Zimbabwe is founded on the respect of the following values and principles, 

supremacy of the Constitution, rule of law, fundamental rights and freedoms, inherent dignity 

212 See section 165(1) (c) of the 2013 Constitution. 
213 Liebenberg Socio-Economic Rights Adjudication under a Transformative Constitution (2010) 34. 
214 Mavedzenge & Coltart Constitutional Law Guide Towards Understanding Zimbabwe's Fundamental 
Socio-Economic and Cultural Human Rights (2014). 
215 Section 3 2013 Constitution. 
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. and human wort~ and equality of all among others.216 Liebenberg has explained that human 

dignity as a value further requires a burden of justification to be placed on the state in cases 

involving a deprivation of human needs.217 Accordingly, section 3 constitutes an endorsement 

by the Constitution to the values of democracy, human dignity, equality and freedom in the 

interpretation of all constitutionally protected rights in the Bill of Rights including socio-

economic rights. For this reason, section 46 enjoins the courts to play an active role in 

promoting those values in their interpretative and adjudicative roles in socio-economic rights 

cases. 

It is thus important for the courts in their interpretation of socio-economic rights provisions in 

the Bill of Rights to execute their constitutional mandate in a way that promotes and gives 

substa~tive meaning to the founding value 

of socio-economic rights as justiciable r • 

important role in interpreting these rights 

democratic society.218 Furthermore, the • 

interpretation that pays due regard to the his 

'l2J ction 3. This is because the status 

n itution vests in the judiciary an 

t founding values that underlie a 

andated to ensure a contextual 

ground and all the provisions of the 

Constitution particularly the U • i-eyt. .e..@1ec·~t~ r Chapter 2 of the 

Constitution.219 Together iri Excellence 

For instance, human dignity as a founding value should be used by the courts to generate 

concern for protecting and interpreting socio-economic rights. Otherwise it is not possible to 

respect people's dignity and human worth, while consigning them to a life which subverts 

their .dignity by denying them sufficient food, shelter, health provision, education and social 

security and appropriate relief for that matter. This undermines the raison d etre of the 

founding values and socio-economic provisions in the Constitution. Equality as a founding 

value enjoins the state to ensure that there is no discrimination in respect of access to socio-

economic rights. Human dignity220 as a founding value requires the courts to interpret socio-

economic rights in a manner that will ensure equal distribution of resources and redress the 

216 See section 3 of the 2013 Constitution which contains founding values and principles. 
217 See Liebenberg "The Value of Human Dignity in Interpreting Socio-economic Rights" 2005 South African 
Journal of Human Rights 1-32. Liebenberg states that the concept of human dignity requires society to respect 
the resources to redress the conditions that perpetuate their marginalisation. 
218 See section 3 of the 2013 Constitution. 
219 See section 46 (1) (d) of the 2013 Constitution. The objectives in Chapter 2 of the 2013 Constitution direct 
the state to take all practical and reasonable measures to ensure the provision of necessities of life such as 
shelter, education, social security, and food security among others. 
220 See Liebenberg "The Value of Human Dignity in Interpreting Socio-Economic Rights" 2005. See also Rao 
"Three Concepts of Dignity in Constitutional Law" 2011 Notre Dame Law Review 83-271. 
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conditions that perpetuate unequal · distribution of resources. 221 It is therefore incumbent upon 

the judiciary to ensure that any interpretation of socio-economic rights . is informed by 

founding values such as human dignity and equality~ This affirms the central role assigned by 

the Constitution to the founding values.222 Failure to interpret socio-economic rights without 

regard to the fundamental constitutional values such . as human dignity, equality, 

accountability, good governance, rule of law and supremacy of the Constitution by the courts 

will likely make the Constitution worth infinitely less than its paper. In the South African 

case of Soobramoney v Minister of Health (KwaZulu-Natal) (Soobramoney case), which is no 

less relevant to our new Constitution, the South African Constitutional Court affirmed that 

the 1996 South African Constitution commits judges in their interpretation of socio-economic 

rights to change the deplorable conditions
1
and poverty in jhich people live, in order to give 

effect to the values of human dignity, free o , - r, y. 23 The next section discusses the 

importance of international law and foreig ,l!::~-!!!~07
!!"'~< =~.J tive tools. 

3 2 2 Interpreting socio-economic rights: 1 aw as an interpretive tool 

International law forms part otZimbabweau law WQynyi:t- has been incorporated into 
- _u n1ver§ltV or on ttare 

domestic law through an Act of parli~g~"theJ~ifz ~lBJzf~,t&mbabwe is a dualist state as 
opposed to a monist state. Dualism stresses that, "international and municipal law differ so 

radically in the matter of subjects of the law, its sources and its substance, that a rule of the 

international law can never per se become· a part of the law of the land; it must be made so by 

the express or implied authority of the state. ,ms Monism provides that international law 

applies directly in the domestic legal order without the need for incorporation. 226 Dualism 

under the 2013 Constitution is evident from a number of constitutional provisions. Notably, 

section 34 of the Constitution calls for the domestication of international instruments and 

specifically stipulates that the state must ensure that all international conventions, treaties and 

agreements to which Zimbabwe is a party are incorporated into domestic law. Section 327 of 

the Constitution further echoes the fact that Zimbabwe is a dualist state. Section 327 (2) (a) 

provides that an international treaty does not bind Zimbabwe until it has been approved by 

parliament and does not form part of the law of Zimbabwe unless it has been incorporated 

221 See Liebenberg 2005 1-32 . . 
222 Ibid. 
223 See Soobramoney v Minister of Health (Kwazulu-Natal) 1998 1 SA 765 (CC) para 8. 
224 See sections 34 and 327(2) (a) (b) ofthe Constitution. 
225 See Dugard lnternationa/Law: A South African Perspective 4ed (2011) 42. 
226 Ibid., 42-50. 
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into the law through an Act of parliament. However, in contrast, customary international law 

forms part of the law of Zimbabwe unless it is inconsistent with the Constitution and an Act 

of parliament. 227 

Despite adopting the dualist approach towards international treaties, the 2013 Constitution 

demonstrates a clear determination to ensure that Zimbabwean laws and the Constitution 

itself should be interpreted to comply with international laws, particularly in the field of 

human rights. The Bill of Rights refers directly to international law and . thus must be 

subjected to a special interpretative regime which pays due regard to international law.228 

Section 46 (1) (c) of the Constitution requires that when interpreting the Bill of Rights, courts 

must take into account international law and all treaties and Conventions which Zimbabwe is 

a party to in their rights interpretation. Th 

enshrine socio-economic rights include t e 

Cultural Rights (ICESCR), the Convent1 o 

Women, the Convention on the Rights o 

Peoples' Rights (African Charter). The effec 

obliged to make use of and hav 

quasi-judicial bodies established unw.G:1'.~t:.ru.f.l'-' 

which Zimbabwe is a party that 

• venant on Economic, Social and 

• ation of Discrimination against 

e African Charter on Human and 

rpretative guidance of 

sttil#E~~l~cmeir judicial enforcement of 

socio-economic rights. In essence, section 46 of the Constitution, "signals the Constitution's 

openness and receptiveness to the norms and values of the international community."229 In 

addition, section 46 expresses Zimbabwe's aspiration to be part of the international 

community, to adhere to its normative standards and to contribute to the development of 

international law based on domestic experiences of human rights. 230 Despite Zimbabwe being 

a dualist state, the use of international law for the purposes of interpreting the Bill of Rights 

in terms of section 46 must be distinguished from the binding status of international law in 

domestic law in that, courts must refer to both binding and non-binding international 

instruments . This is because section 46 of the Constitution refers to interpretive guides which 

the courts must take into account but not bound to follow.231 

227 See section 326 ( 1) of the 2013 Constitution. 
228 See the main sources of international law in article 3 8 of the Statue of the International Court of Justice. 
229 See Liebenberg (2010) lQL See Liebenberg commenting on the effect of section 39 of the 1996 South 
African Constitution which is similar to section 46 ·of the 2013 Constitution. 
230 Liebenberg (2010) 101. 
231 See section 46 of the 2013 Constitution which stipulates that courts and any other similar forums must 
consider international law and may consider foreign law in their interpretation of constitutionally entrenched 
rights. 
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For a meaningful interpretation, it is argued that such international law must include both 

binding and non-binding international law to the extent that it is not contrary to the integrity 

and spirit of the Constitution. 232 This means that for better interpretation of rights, courts are 

enjoined to consider not only binding instruments but also to take into account those 

principles laid down in conventions to which Zimbabwe is not a party to. These include the 

European Convention on Human • Rights and Fundamental Freedoms and the American 

Convention on Human Rights and General Comments by treaty bodies which are not binding 

but instead provide guidance and clarity on the nature, content and scope of socio-economic 

rights.233 Such interpretation is to inform a substantive and generous interpretation of socio-

• economic rights that provides guidance and purpose taking into account international human 

rights law norms. In General Comment • application of the Covenant, the 

Committee on Economic Social and Cu 

legally binding international human rights st 

within the domestic legal system of eac 

enforcement jof their rights before natio 

~£-m&.A'.LtiSCR) stipulated that in general, 

operate directly and immediately 

eby enabling individuals to seek 

similar forums.234 In the past, 

Zimbabwean courts have been willini to ref~r to international law in interpreting rights. The 

zcc recently illustrated that itlls11!¥~a~~-9tl~ItaJi~etfrous approach towards Togeth .. er zn Exce21ence 
international human rights instruments in a case that involved the right to freedom of 

expression.235 In the case of Nevanji Madanhire, Nqaba Matshazi v Attorney-General of 

Zimbabwe, the ZCC referred to a number of international law instruments as interpretative 

tools in its adjudication of the case. 236 The court referred to the International on Covenant on 

Civil and Political Rights,237 United Nations Resolutions,238 and the Human Rights 

Committee General Comment 34 in its determination of the case. 239 

232 de Bourbon "Human Rights Litigation in Zimbabwe: Past Present and Future" 2003 African Human Rights 
Law Journall-27. Available at 
http://www.ahrlj.up.ac.za/images/ahrlj/2003/ahr1j_vo13_no2_2003_adrian_de_bourbon.pdf (accessed 30/02/14) 
233 The Supreme Court of Zimbabwe has previously paid due respect to international instruments relating to 
human rights for example in S v Juvenile 1989 2 ZLR 61 (SC). 
234 The Constitution endorses a dualist approach; see section 34 of the 2013 Constitution. See Committee on 
Economic, Social and Cultural Rights, General Comment 9 The Domestic Application of the Covenant (1998) 
U.N. Doc. E/C.12/1998/24. 
235 Nevanji Madanhire, Nqaba Matshazi v Attorney-General of Zimbabwe CCZ 2/14. See also Farai Daniel 
Madzimbamuto v The Registrar General and others CCZ 5/14. 
236 See Nevanji case. 
237 International Covenant on Civil and Poiitical Rights (1966) UN Doc A/6316. 
238 See Nevanji case. 
239 Human Rights Committee, Draft General Comment No. 34 (2010) U.N. Doc. CCPR/C/GC/34/CRP.2. 
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A similar guidance in the use of international law as an .interpretive guide is found in the 

South African case of S v Makwanyane.240 The Constitutional Court of South Africa 

recognised immediately the significance of international law in the process of interpreting 

municipal law especially fundamental rights. That Court held that international agreements 

and customary international law provide a framework within which the Bill of Rights could 

be evaluated and understood and for that purpose, decisions of tribunals dealing with 

comparable instruments may provide guidance. as to the correct interpretation of the 

provisions of the Bill of Rights.241 The Constitutional Court of that country further held that 

such international law includes binding and non-binding international law.242 Our courts must 

therefore adopt a similar approach as that of South Africa and avoid a narrow application of 

international law._ The ICESCR, its Opti~a F nd eneral Comments adopted by the 
CESCR are of particular relevance to the in e ocio-economic provisions in the 

Constitution. This is because the Bill of lg0,.Jl?S-1,8-f)~l¥..Jn elled on the ICESCR. Thus for a 

flexible interpretation, courts must ~~~!!::~ e instruments in the domestic 

enforcement of socio-economic rights. A ----- mbabwean courts are given power 

of judicial review of legislation,:uµder the Cqqstitutif)Dr,it istthµ~ inevitable that international u n1versnv or .11 or ttare 
law will be invoked not only as a gu,yiJJ~t~i}JitpfzY~~m ~~tJ~n but also as a challenge to 
the validity of legislation.243 

International human rights norms are of significance to Zimbabwe in that justiciable socio-

economic rights are new provisions in the Constitution. Hence, international law and 

agreements protecting socio-economic rights as justiciable rights will be a useful guide in the 

process of interpreting these rights by our courts. This resonates with section 12 (1) (b) of the 

Constitution, which provides that, respect · for international law must form the bases of 

Zimbabwean's foreign policy. This further echoes with section 327 (6) of the Constitution 

which provides that, when interpreting any legislation, every court and tribunal must adopt a 

reasonable interpretation of the legislation that is consistent with • any international 

convention, treaty or agreement which is binding on Zimbabwe, in preference to an 

alternative interpretation inconsistent with that convention treaty or agreement. 244 The same 

message is echoed in section 326 (2) _of the Constitution with regard to customary 

240 S v Makwanyane 1995 6 BCLR 665 (CC) para 35. 
241 Ibid. 
242 Jbid. 
243 See section 175 of the 2013 Constitution. 
244 See also section 326 (2) of the 2013 Constitution in relation to the interpretation of rights that is consistent 
with customary international law over an unreasonable interpretation . 
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international law. Thus legislation that affects people's socio-economic rights should be 

interpreted, as far as reasonably possible, to be in conformity with applicable international 

law such as the ICES CR and the African Charter, among others. 245 This provides additional 

impetus for the· courts to interpret socio-economic legislation in ways that take into account 

widely accepted international normative values, and principles.246 For that reason, courts 

must understand the process of interpreting and giving full ,force and effect to human rights 

norms as a dialogic process which includes a range of national and international actors and 

principles.247 This suasion informs the courts, especially the (ZCC?)248 to inculcate a culture 

of inclusive interpretation of socio-economic rights taking into account relevant principles of 

international human rights law. The next part discusses foreign law as an interpretative guide. 

3 2 3 Interpreting socio-economic rights 

tool 

~~::::::!~I~~,~~~~~~J.11 interpreting the Bill • of Rights, Section 46 (1) (e) of the Constitution p 

courts may refer to relevant foreign law. Thi om the international law provision 

· un1vers1 01 rorr are whic.h appears peremptory as Cqnij2~u;ed to for~· 1. ¥\'~hich . ears. as affording discretion 

• on the judges. Liebenberg commenti%g~tlf J i}p,_r Pd'J • ~Yim!der the 1996 South African 
Constitution argues that, despite many criticisms against application of foreign law and 

judgments both positive and negative, foreign law offers many opportunities that deepen and 

enrich constitutional jurisprudence. 249 This is a sign of globalisation and universalism where 

the meaning accorded to fundamental human rights norms may be influenced by a cross-

cultural dialogue extending across national boundaries. 250 Roach opines that "a globalised 

world is one where people, including judges, engage in the multiple and on-going 

conversations across borders. It is hopefully a world characterised by a sense of openness, 

modesty and willingness to learn from others. "251 Thus recourse to foreign law as an 

interpretive guide is significant to the courts acting under the 2013 Constitution,. particularly 

in the process of interpreting socio-economic rights. This is because socio-economic rights 

have been marginalised for a long time and lot of conceptual and practical challenges arise in 

245 Liebenberg (2010) 105. 
246 Ibid., 105. 
247 Ibid., 101. 
248 See sections 162 and 166 of the 2013 Constitution. 
249 Liebenberg (2010) 119-120. 
250 Ibid., 119-120. See also Kapindu "Courts and the Enforcement of Socio-economic Rights in Malawi: 
Jurisprudential Trends, Challenges and Opportunities" 2013 1 African Human Rights Law Journal 125-151. 
251 Roach"The Challenges of Crafting Remedies for Violations of Socio-Economic Rights on Remedies" (2012) 
Cambridge University Press. 
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adjudicating these rights. These challenges include institutional competence of the courts, 

separation of powers, nature and content of these rights, model of review, and remedial 

framework among others. Courts in Zimbabwe must therefore be willing and ready to learn 

from experiences, pitfalls, challenges and successes of similarly placed jurisdictions 

particularly South Africa with its constitutionally entrenched socio-economic rights. This is 

because socio-economic provisions in the Constitution may have been inspired by the similar 

provisions in the 1996 South African Constitution. Due to a shared common law heritage, 

our courts have always referred and cited South African judgements and our courts are 

expected to cite socio-economic rights from that jurisdiction for interpretative purposes. In 

the Nevanjie case, the ZCC cited relevant foreign law albeit not in relation to socio-economic 

rights. The ZCC referred to the South A 

right to freedom of expression. 252 

However, the use_ of foreign precedent r q ction and acknowledgement that 

such transplants require great care and m reign law must be of persuasive 

value. Such great care towards the use of for __ ._0 _-= ______ ust not however inhibit the courts in 

considering useful and positive"@ •• t~__nJ-, 1,-h-iwt rn)j r.rla"'mn , is not adverse -to the 

spirit and purport of the Bill ofRightsffit}ether in Excellence 

3 2 4 Purposive interpretation through the prism of the Bill of Rights 

Section 46 (2) of the Constitution provides that when interpreting any legislation and when 

developing common law or customary law, every court must promote and be guided by the 

spirit and objectives of the Bill of Rights. The directive contained in section 46 (2) of the 

Constitution makes it clear that legislation, common law and customary law fall within the 

ambit of the entire Bill of Rights and the Constitution itself. 255 Put differently, the 

Constitution is the supreme law through which all law must be tested and in particular all 

laws should be measured through the prism of the Bill of Rights. 256 The consequence of this 

provision is that any law that is retrogressive in respect of the enforcement and 

252 See Hoho v The State 2008 ZASCA 98 (SCA). 
253 Sanderson v A.G EC 1997 12 BCLR 1675 (CC) para 26. 
254 Ibid., para 26. 
255 In S v Makwanyane and Others para 109, the Constitutional Court of South Africa held that law (legislation, 
common law and customary Law) which fall foul of the spirit, purport and objects of the Bill of Rights may be 
struck down as invalid. 
256 For example see the South African case of Pharmaceutical Manufacturers Association of SA and another, In 
re Exparte Application of President of the RSA and others 2000 3 BCLR 241 (CC) in which the court held the 
Constitution as the supreme law against which all law must be tested. 
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implementation of socio-economic rights in the Constitution would not pass constitutional 

muster and must be declared invalid. 

Socio-economic rights are new in the Constitution compared to civil and political rights that 

have been a feature in the LHC since 1980. Consequently, these rights ought to be 

approached with a purposive, objective and substantive interpretation that allows for their full 

and effective protection through the courts. Otherwise any formalistic and rigid approach 

detracts from the object, purpose and spirit of the Bill of Rights. In Bull v Minister of Home 

Affairs, the Zimbabwe Supreme Court (ZSC) held that while courts must always address 

themselves to the actual language used in a constitutional provision, narrow and pedantic 
• . \ 

interpretations must be avoided.257 This is consistent with human rights provisions which 

must be construed generously and purpo • Ye 

legalism.258 

The purposive approach will often be o e ::::;1~~:"!!Jo a generous interpretation to be 
given to a right to ensure that individuals ------ rotection of the Bill of Rights. 259 

This was echoed in the case of In Re Munhumeso and Others. 260 In that case, the ZSC held 

that all constitutional provisioXl WaYi~f ~itx _pf j;~J;t ij rlr are to be . considered 
Toaetlier zn ExceTlence 

together and construed as a whole in oraer to give effect to the objective and purpose of the 

const~tutionally protected rights.261 However, this is not always the case, and the context may 

indicate that, to give effect to the purpose of a particular provision, a narrower or specific 

meaning should be given to it. 262 

Under the 2013 Constitution, courts bear the primary obligation to ensure that, socio-

economic rights are interpreted in a way that responds to the demands of the Bill of Rights 

and the socio-economic needs of the people, especially the disadvantaged, indigent and 

impoverished. This is in line with the argument by the late former Chief Justice Dumbutshena 

who argued that the judiciary in a developing country should play an activist role in 

transforming the society.263 Dumbutshena further stated that the judiciary has the opportunity 

to create social justice in society and that justice can help to transform the socio-economic 

257 Bull v Minister of Home Affairs 1986 1 ZLR 202 (ZSC) 211. 
258 See Rattigan and other v The Chief Immigration Officer and others 1995 1 (BCLR) 125. 
259 Soobramoney case para 17. 
260 In Re Munhumeso and Others 1995 1 SA 551 (ZSC). 
261 Ibid. 
262 Ibid., para 559. The Court held that rights and freedoms are not to be diluted or diminished unless necessity 
or intractability of language dictates otherwise. 
263 Dumbutshena The Judiciary in Africa 1998 188-194. 
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needs of the disadvantaged ones. 264 Of importance is the point Dumbutshena makes that 

courts can transform societies if they accept judicial activism as a way of promoting justice, 

equality and social justice.265 Consequently, under the Constitution, courts are one of the key 

institutional players in the transformative process from that of socio-economic deprivation to 

that of equal distribution of resources. This will be done, if the courts adopt new concepts of 

justice and means of interpretation of rights that will enable disadvantaged societies and 

vulnerable groups to live full lives and to share the benefits of the socio-economic 

resources. 266 

In Smyth . v Ushewokunze and another, the ZSC held that in arriving at the proper meaning 

and content of a right guaranteed in the Bill of Rights, it must,not be overlooked that it is a 

right designed to secure protection and th ~~i~:~ry'/01.it'1 f the courts should always be to 

expand the reach of a fundamental right a its meaning and content. 267 What 

is to be done, the ZSC, held, is to accord e ous and purposive interpretation 

with an eye to the spirit as well as to th ~ll~~~ ~tHt,e provision and the entire Bill of 

Rights.268 For this reason, courts must take .1.u.1,1-ui~ •unt of the changing conditions, social 

norms and values, so that the p o • •• • )13 • !>:!!.~~~~ ri:-~~~~,e.itlexible and enough to 

keep pace with and meet the newly ~ gilpr~eR/J~ challenges. Ultimately, the 

intention of the courts must be to shy away from legal formalism and make human rights 

provisions a practical reality through a purpo~ive interpretation through the prism of the Bill 

of Rights taking into account founding values.269 In the process of interpreting socio-

economic rights courts must choose a model of review. that appropriately gives effect to the 

protected rights. The next section explores the model of review provided for under the 2013 

Constitution. 

264 Ibid. 
265 Ibid. 
266 Ibid. 
261 Smyth v Ushewokunze and another 1997 2 ZLR 544 (ZSC), 1998 3 SA 1125 (ZS). 
268 Ibid. 
269 Ibid. 
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3 3 Model of review under the 2013 Constitution 

3 3 1 Reasonableness approach 

The Constitution refers to the realisation of socio-economic rights through "reasonable 

legislative and other measures."270 In Grootboom judgment, the Constitutional Court of South 

Africa explain_ed what the reasonableness approach entails. That Court held that, in reviewing 

the positive duties imposed by socio-economic rights provisions on the state, the central 

question that the court asks is whether the means chosen are reasonably capable of facilitating 

the realisation of the socio-economic rights in question.271 In the words ~f the Court, "a court 

considering reasonableness will not enquire whether other more desirable or favourable 
I 

measures could have been adopted · or W1..1iG-tbH v.1.-1:J -f½r-H-tl-:,Hey could have been better spent. 

The question would be whether the measu e e adopted are reasonable. "272 

ovides for negative and positive 

duties for Zimbabwe. The Constitution in an overarching obligation on the 

state to respect, promote, protect and fulfil tn • ht ·n the Bill of Rights.274 Section 44 of 

Constitution establishes that all !1-,"J..~ rill ,;'~ 1iq.6"'~1•17 '-""'.1 ...._, .... Jic-, ....... ll' .l_~-'-b!IL~~a mbination of negative 

and positive duties on the state. Ne[~gt!Ftff e • ffl-fffe state the obligation not to 

interfere with the existing socio-economic rights. Positive duties are explicit from the 

qualification of these rights which requires the state to "take reasonable and others measures, 

within its available resources, to achieve the progressive realisation of these rights." For 

instance section 7 6 ( 1) of the Constitution provides for the right of access to healthcare while 

section 76 ( 4) internally limits it. However, the right to health care in subsection 1 provides 

for a positive duty on the state to take reasonable legislative and other measures, within the 

limits of available resources to achieve the progressive realisation of the right to health. Thus, 

• through their positive nature, socio-economic rights in the Constitution present the 

Zimbabwean courts with a number of practical challenges. Firstly to define the specific 

content of socio-economic rights as protected in the Constitution and secondly to issue out 

appropriate remedies for the violation of these rights. 

270 See chapter 2 of this study. 
271 Government of Republic of South Africa and Others v Grootboom and Others 2000 11 BCLR 1169 (CC) 
para 41. 
272 Ibid., para 41. 
273 See chapter two of this study. 
274 See section 44 of the 2013 Constitution. 
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3 3 1 1 Reasonableness as interpreted by South African Courts 

Since the Bill of Rights in the 2013 Constitution is modelled along that of the 1996 South 

African Constitution, it is important to draw lessons from the jurisprudence of that country on 

how courts in that jurisdiction have applied reasonableness as the model of review of positive 

duties imposed by socio-economic rights. · The Constitutional Court of South Africa adopted 

the reasonableness model in a number of its first socio-economic rights cases and these 

include the Government of Republic of South Africa and Others v Grootboom and others 
275(Grootboom case), Minister of Health and Others v Treatment Action Campaign (TAC) 

cases, and Khosa and others v Minister of Social Development. For example in the TAC case, 

the Constitutional Court of South Africa held that the failure to take measures by the state 

without delay to permit and facilitate the~,~.,__...., :viral drug N evirapine throughout 

public health care facilities in South Afri a'-rO~te--t1111rno es of preventing mother to child 

transmission (MTCT) of HIV was unreas ed the right to healthcare in that 

country.276 In the Grootboom case, the ho was declared to be unreasonable 

for its failure to provide relief for people w ess to land, no roof on their heads, 

and who were livin~ in deploraf f ~~p;~~;ihr ~t~Ort rt£~es of the Constitutional 
Court of South Africa has been 11m1 .t o ~vruuatu.1.g t he fleasonaoleness of the government 

. ogetner zn .flxce ence . 
programmes while explicitly rejected the minimum core approach. 

Although some scholars have highly criticised reasonableness as a model of review for socio-

economic rights, it fits well with the doctrine of separation of powers and has brought some 

positive changes in jurisdictions where it has been applied. 278 Liebenberg has _ however 

suggested means in which reasonableness approach could be strengthened especially in 

respect of vulnerable groups who often lack access to essential socio-economic services. 279 

275_ See the Grootboom case. 
276 See the Minister of Health and Others v Treatment Action Campaign and Others 2002 5 SA 703 (CC). 
277 Groot boom case para 99. 
278 In the Certification of the Constitution of the Republic of South Africa 1996 4 SA 744 (CC) (Certification 
judgment) the Constitutional Court of South Africa reasoned that, "in relation to the separation of powers, it is 
true that the inclusion of socio-economic rights may result in courts making orders which have direct 
implications for budgetary matters. However, even when a court enforces civil and political rights such as 
equality, freedom of speech and the right to a fair trial, the order it makes will often have such implications. A 
court may require the provision of legal aid, or extension of state benefits to a class of people who formerly 
were not beneficiaries of such benefits. In our view, the Court reasoned, it cannot be said that by including socio 
economic rights within the bill of rights, a task is conferred upon the courts so different from that ordinarily 
conferred upon them by the Bill of Rights that results in a breach of the separation of powers." 
279 See Liebenberg in Squires et al (2010) 83. 
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Firstly vulnerable litigants seeking access to socio-economic rights may benefit from having 

the burden of proving the reasonableness of government measures placed on the state.280 In 
essence, this will give a presumption of unreasonableness of government measures in 

circumstances where individuals and groups cannot gain access to basic necessities oflife.281 

Thus, the obligation and onus would be on the government to justify why the exclusion is 

reasonable in any given circumstances. Second, the reasonableness review standard could be 

strengthened by requiring a compelling government purpose for failure to ensure that 

vulnerable groups have access to basic needs. 282 The political branches must be required to 

demonstrate through evidence and argument to the courts that its resources are inadequate 

and thus unable to fulfil constitutional obligations. Liebenberg has argued that it is not 

sufficient for the courts to assert that it is im;=.i;:==.=.=...~-i ..... v_.,e everyone access to a core service 

immediately.283 Instead, the government has good reasons for failing to 

meet its constitutional obligations.284 Lik in this study that Zimbabwean 

courts would be required to scrutinise all f vided by the government with a 

view of assessing whether it presents a co tion for failing to provide basic 

needs.285 Lastly, even though the government may ) ustify its failure of meeting its socio-

economic obligations, it should 1Js~'6~§c!°We.r<J !rf n<J
1
1ils~Rft~ve means of achieving 

Together zn Exce ~l'ence 
its purposes that limits access to essential levels of the socio-economic rights.286 It follows 

from the above that if our courts adopt the reasonableness approach as the model to review 

government programmes and policies in respect of giving effect to constitutionally protected 

socio-economic rights, courts must ensure that this _approach acts as a yardstick through 

which courts measure the conduct of the government in fulfilling socio-economic obligations 

in the Constitution. 

Furthermore, courts considering socio-economic rights cases in other jurisdictions have 

employed many of the reasonableness tests commonly used in adJ?inistrative law, comparing 

the seriousness of the violation of a right with the importance of the state justification.287 

Therefore the concept of reasonableness, if adopted by the courts in Zimbabwe, must operate 

280 See Liebenberg in Squires et al (2010) 83. See also CESCR General Comment 3. 
281 Ibid., 83. 
282 Ibid. 
283 See TAC case para 35. 
284 Liebenberg in Squires et al (2010) 83. See also CESCR General Comment 3. 
285 Ibid., 83. 
286 Ibid., 84. 
287 Brand "Socio-Economic Rights in Practice in South Africa" Unlock Democracy. Available at 
http://www.unlockdemocracyorg.uk/?p722. (accessed 25/March/ 2014). 
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as a standard for the government to conduct policy and draft legislation that will promote the 

protection and realisation of socio-economic rights. The approach must be used by the courts 

to assess governmental conduct. 288 Where government does not meet the required 

constitutional standard of reasonableness, courts must require the government, to revise its 

policy to provide for those in need and to remove anomalous restrictions. Accordingly, the 

most important point under the reasonableness approach is that the government justifications 

will be subject to scrutiny by the courts and in tum the government must present convincing 

reasons why particular sectors • of the society are excluded from accessing basic socio-

economic services. 289 This will inculcate a culture of justification which is one of the 

underlying principles of constitutional review.290 

The standard of scrutiny that must be e 

than simply enquiring whether the poli 

faith.291 For example in the Grootboom 

Court indicated that evidence in particula 

the particular service that should be taken in 

, urts in Zimbabwe must be more 

ly conceived and applied in good 

, he South African Constitutional 

that there is a minimum core of 

• n determining whether the measures 

adopted by the state are reaso a ~~ii~·l-fl -rem~~~n~ess approach must go 

beyond the scrutiny of the adopted • eliqro Z~the degree and extent of the 

denial of the socio-economic right.293 Furthermore, such an approach must incorporate two 

interests protected by socio-economic rights. Firstly, in determining wllether the means 

provided for realising of socio-economic rights are reasonable, the courts in Zimbabwe must 

ensure that, measures put in place by the government cater for the more basic interest of 

survival.294 Secondly, the courts must ensure that .the medium and long term measures 

towards the realisation of socio-economic rights are extensive and extend beyond the mere 

survival and basic needs.295 

South African courts' adjudicating on similar constitutional provisions to ours have set out 

the following standard for government measures and programmes to be reasonable. The 

288Coomans "Reviewing Implementation of Social and Economic Rights: An Assessment of the 
"Reasonableness" Test as Developed by the South African Constitutional Court (2005) 15. Available at 
http://www.zaoerv.de/65 _2005/65 _2005_l_a_l 67 _196.pdf.(accessed 25/March/ 2014) 

289 Liebenberg in Squires et al (2010) 82. 
290 Ibid., 82. 
291 Ibid., 79. 
292 See Grootboom case para 33 and TAC case para 34. 
293 Grootboom case para 33. 
294 Bilchitz 2002 490. See also Bilchitz 2003 11-14 
295 Ibid., 490. 
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government programmes must be comprehensive coherent, coordinated,296 they must be 

balanced and flexible, and make appropriate provision for short, medium and long term 

needs,297 they must be reasonably conceived and implemented,298 and they must be 

transparent, and the contents must be made known to the public. 299 The consequences of the 

reasonable test is that the applicants are not entitled to immediate relief, rather they are 

entitled to reasonable action by the state that will place them in a position to receive the 

· tangible goods and services. 300 The court in Grootboom case further stated that in appropriate 

circumstances, the minimum core will be one of the underlying determinants of the 

reasonable approach. The next section discusses another possible model, the minimum core 

approach. 

3 3 2 Minimum core obligation 

The minimum core obligation is defint10.~ v 1:B.y-:;MJD;:;,,n~ld which all states must meet 

immediately in the process of realising s • . hts. 301 In terms of the minimum 

core obligation, there lies an obligation satisfaction of at the very least, 

minimum essential levels of tg.e,.. rights that are iq.c~bent on each state party to the 
un~ers1tv or .rort are ICESCR. The minimum core wh1c is e_S· otts~d m thez CESCR's General Comment 3, ager. er zn nxcet errc-e 

provides that a state party in which any significant number of people is deprived of essential 

foodstuffs, essential primary healthcare, basic shelter and housing or of the most basic forms 

of education is prima facie failing to discharge its obligations under the ICES CR. 302 The 

minimum core concept suggests that there are degrees of fulfilment of a right and that a 

certain minimum level of fulfilment takes priority over a more extensive realisation of the 

right.303 In essence, this approach appreciates that everyone must be subjected to life that 

upholds his dignity. Bilchitz observes that the purpose of the minimum core obligations 

approach is to ensure that regardless of resources, people have access to basic needs required 

296 Grootboom case para 39-40. 
297 Ibid., para 43. 
298 Ibid., para 40-43. 
299 TAC case para 123. See also Liebenberg "The Interpretation of Socio-Economic Rights' in Woolman et 
al Constitutional Law of South Africa 2ed (2009) 33-34. 
30° For example in South Africa the application of the reasonable test did in fact result in orders of tangible 

• goods and services, for example in · Grootboom decision led to the change of housing policies by the 
government, in Khosa the decision of the court led to the awarding of social grants to permanent residents and in 
TAC case provision ofNevirapine to pregnant mothers. 
301 TAC case, para 10. 
302 CESCR General Comment No 3 para 3. 
303 Chowdhury "Judicial Adherence to a Minimum Core approach to Socio-economic Rights-A Comparative 
Perspective" (2009) 1 Cornell Law School Inter-University Graduate Student Conference Papers, Paper 27. 
Available at http://scholarship.law.cornell.edu/lps _ clacp/27 ( accessed 15/02/14). 
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for ·survival.304 It is worth noting however that resource availability remains a paramount 

determinant of the proper and effective protection and implementation of socio-economic 

rights.305 

Some scholars have stated that the minimum core approach is the better model of review in 

protecting and implementing socio-economic rights compared to the reasonableness approach 

which is provided for under the Constitution. 306 This is because instead of questioning the 

reasonableness of the state measures for realising these rights, it speaks to the real content of 

the specific rights. 307 Furthermore, the scholars who support the minimum core approach 

argue that this approach gives a better understanding to the government as to what obligations 

arise from each legal right and in turn enable individuals to hold the government accountable 

for not meeting the minimum guaranteed 

It must however be noted that in practice, i a..,_,. ..... 

has rejected this approach as being rigid 

e case South Africa for example 

minimum core approach seems 

problematic because it disregards the constI ---- ent that internal qualification of 

socio-economic rights maybe recilised nrogressJvely ·taki"n into account available 
. TT~ vers1tv or Fort are . . resources. 310 This is opposite to reasAJJ.a6leneS-$ app oac lliaf 1s mfluenced by two ogetner1nbxce11ence 

factors. The factors include the internal qualification of socio-economic rights that these 

rights are subject to progressive realisation taking into consideration of available resources, 311 

and secondly that reasonableness is judged in the light of the social, economic and historical 

context and consideratio.ns. 312 These two factors that underlie reasonableness approach 

appreciate that socio-economic rights cannot be realised immediately where resources do not 

allow for that. Socio-economic rights in the Constitution . are internally qualified as 

subsections of these rights makes it clear that the obligation imposed by socio-economic 

rights are defined by three key elements and these are "the obligation to take reasonable 

304 Bilchitz (2003) 13-15. 
305 See Liebenberg (2010). 
306 See for example Bilchitz (2002). See also Bilchitz (2003). 
307 See CESCR General Comments. 
308 See Chowdhury (2009). 
309 See TAC and Grootboom cases. 
310 See TAC case para 39. See also Young "The Minimum Core of Economic and Social Rights: A Concept in 
Search of Content" 2008 Yale Journal of International Law 113-174. 
311 See Chapter 2 of this study. See similar provisions relating to socio-economic rights of sections 26 (2) and 
27 (2) of the 1996 South African Constitution. 
312 See Squires et al 2010. 

53 



 

 

measures", "to achieve • the progressive realisation" of the rights, "within available 

resources".313 

The minimum core as with the reasonableness approach has its own limitations and our 

courts must be careful in over emphasising this approach.314 For example, Liebenberg 

highlights a number of difficulties posed by the minimum core approach. These include the 

approach's impact on democratic institutional functioning (including supposed infringement 

by courts on separation of powers and participatory democracy), its linkage to survival 

standard does not guarantee clarity and certainty in defining priority claims and the standard 

is unduly reductionist in the context of a transformative constitutionalism which seeks to 

promote the achievement of social justice.315 Additionally, the minimum core approach has 

been labelled as rigid and plagued by com 

such an approach may bring more confu.::,i,· . ...,. .. ,., ...... 

South Africa argued that it is not clear 

defined with reference to specific groups o 
the rejection of this approach by the Constitti • __ _. 

incompatibility with the insti 

However, the rejection of the minimul.llt®tt''OO 

rent paradoxes and thus adopting 

s.316 The Constitutional Court of 

1rrumu· num core obligations should be 

ditionally, some of the reasons of 

of South Africa are in relation to its 

· t c ·\.., budgetary matters.318 

Met0del of review and the adoption 

of the reasonableness approach by the Constitutional Court of South Africa has invited a lot 

of criticism from academic scholars. Dugard and Wilson for example provides that, 

what the Court has been reluctant to do since Grootboom case is to exercise the power the Constitution 

assigns it explicitly to determine the interests socio-economic rights themselves exist to protect and 

advance. Reasonableness and procedural fairness are not sufficient to define these interests. They 

simply act as a prism through which the enforceability of these interests can be considered on the facts 

of a particular case. At best, they simply embroider the entitlements already guaranteed in Section 33 

of the Constitution.319 

Nonetheless as held in the South African case of Grootboom, in certain instances, minimum 

core will be a strong determinant of the reasonableness of the steps taken by the 

313 See sections 75 (4), 76 (4) and section 77 of the 2013 Constitution. 
314 See Chowdhury (2009) 1. See also Young (2008). 
315See Liebenberg "Socio-Economic Rights: Revisiting the Reasonableness/Minimum Core Debate" m 
Woolman and Bishop (eds) Constitution Conversations 2008 303-331315. 
316 See Young 2008. 
317 Grootboom case para 31. 
318 See TAC case para 70-71. 
319 See Wilson & Dugard "Taking Poverty Seriously: The South African Constitutional Court and Socio-
Economic Rights' 2011 Stellenbosch law Review 669. See also Mazibuko and Others v City of Johannesburg 
and Others 2010 4 SA 1 (CC). 
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government.320 This way courts will be able to overcome the problem earlier identified, 'that 

of defining the precise content of the protected socio-economic rights. Furthermore, courts 

will be able to ensure that no one is deprived of the floor base levels of the constitutionally 

protected rights. In instances where people are deprived of the basic necessities of life, courts 

must ensure that the government has taken all practical and reasonable measures to remedy 

the situation.321 

Despite the inadequacies of the two models discussed above, our courts must position 

themselves as to the proper model of review to ensure that the duties imposed by the 

constitutionally protected socio-economic rights are fulfilled. This is because for the judiciary 

acting under the Constitution particularly socio-economic rights is a constitutional invitation 

to engage in transformative constitutiona i m 

more just society where there is equal dis 

the long marginalised socio-economic ri 

plight and socio-economic life of the peo 

does not mention the minimum core, the 1 

endorsement that the Constituti~111·~ ·~ •f<rtJ!ti1~01mDt 

based on socio-economic deprivationll 

and post-colonial injustices to a 

r es. Accordingly, the inclusion of 

tion is intended at advancing the 

ignity. Although the Constitution 

socio-economic rights itself is an 

~1ih,1-]'I,. society from a society 

distribution of resources to 

all. In essence, it is aimed at transforming their lives for the better. Thus it is not possible to 

respect people's dignity while denying them, at the very least, the basic needs for human 

survival. 

3 3 3 Integrated approach 

The judiciary in Zimbabwe should draw understanding of its role in enforcing socio-

economic right~ vis a vis the doctrine of separation of powers.322 The courts must consider 

adopting an integrated approach that will enhance the realisation of rights. Such an approach 

employs both reasonableness approach and the minimum core approach. This is because on 

one hand, the text of the Constitution refers to "reasonable legislative and other measures" 

and on the other the Constitution espouses values of human dignity, equality and freedom 

that signify that no one must be denied of the basic necessities of life. Furthermore, the 

Optional Protocol to the ICESCR (OPT-ICESCR) seems to endorse both "reasonableness" 

and minimum core approaches, an indication that these are not mutually exclusive but can be 

320 See Grootboom case para 33. 
321 See ECSCR General Comment 3. 
322 See Wilson & Dugard (2011) 664-682. 
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employed together to comprehensively and mutually support each other with the result that 

socio-economic rights are effectively implemented and realised. 323 In particular article 8 ( 4) 

of the OPT-ICESCR provides that, "when examining communications ... the Committee, 

shall consider the reasonableness of the steps taken by the state party to the ICESCR. In 

doing so, the committee shall bear in that the state party may adopt a range of possible policy 

measures for the implementation of socio-economic rights."324 While it is appreciated that 

domestic courts do not have the advantage to access the extensive material for state reports 

received by the CESCR, adopting an integrated approach which is inclusive of both minimum 

core and reasonableness approach will help the courts define the constitutionally protected 

rights in precise terms including the basic minimum essentials for a dignified life. 325 This will 

further ensure that that the entrenched socio-economic ri hts have practical benefits for the 

worse off in society. In addition, an inte~~~teJJ~~~®t~)i ill breathe life into the abstract 

lear guidelines within which to 

t tion framework. 326 

socio-economic provisions and ensure th 

structure its legislative, policy and progra 

The next section briefly explores the separat1 

for violations of socio-econom • 

3 4 Separation of powers 

rs doctrine, the remedial framework 

LU;,L.1,U.D'~,d practical challenges 

~§.~ft/,lglJlQJW.ic rights. 

The doctrine of separation of powers requires the functions of government to be classified as 

legislative, executive or judicial and requires each function to be performed by separate 

branches of government. 327 Currie and De Waal stated that the doctrine of separation powers 

provides that the functions of making law, executing the law and resolving disputes through 

the application of law should be kept separate and, in principle should be performed by 

different institutions.328 Thus in . the process of adjudicating socio-economic rights, the 

judiciary will have to define how it understands its role in the tripartite scheme of 

government. This is because by their very nature, socio-economic rights are likely to invite 

courts to issue positive orders, an exercise that will inevitably encroach into the sphere of the 

323 See the preamble of the Optional Protocol-ICESCR (2008) adopted as a UN General Assembly resolution 
A/RES/63/117. • 
324 See article 8 (4) of the Optional Protocol to the ICESCR. 
325 Orago Poverty, Inequality and Socio-Economic Rights: A Theoretical Framework for the Realisation of 
Socio-Economic Rights in the 2010 Kenyan Constitution (LLD thesis 2013 UWC) 291-292. 
326 Jbid. 
327 Currie and de Waal The Bill of Rights Handbook 5 ed 2005 18-19 
328 Jbid. 
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executive and the legislative arms of the government. However, the extent of the courts' 

interference will be determined by how they define and interpret the doctrine of separation of 

powers as it applies to the socio-economic rights. 

Similarly placed jurisdictions such as South Africa have appr_o_<1ched the issue of separation of 

powers with extreme caution. For example, the Constitutional Court of that country has 

restrained itself from dealing with budgetary and resource • allocation issues. Rather it has 

mainly focused on evaluating the reasonableness of government programmes and policies as 

discussed above. In the TAC, the Constitutional Court of South Africa clearly observed that, 

the Constitution contemplates rather a restrained and focused role for the courts, namely to 

require the state to take measures to meet its constitutional obligations and to subject the 

reasonableness of these measures to evalu t 

Nevertheless, the separation of powers do 

to issue positive orders against the politic I 

its resource allocation does not conform 

aB te and our courts must.be willing 

I g vernment when it is explicit that 

s of the Constitution. Our courts 

however, must be cautious and awarf of the. ris oi;Y.olitical backlash that such orders may 

ignite.330 Nonetheless, in a demlJr Y~[i§~,fJJ ~QJ;tt!iftfl>hM supremacy, courts are 
Together zn Excellence 

constitutionally mandated to ensure tlie proper protection of all rights, including socio-

economic rights. Accordingly, courts must not shy away from carrying out their 

constitutional mandate where the actions of the government do not conform to the obligations 

imposed by socio-economic rights protected in the Constitution. 

Additionally, under constitutional supremacy, all three arms of government, namely the 

executive, legislature and the judiciary derive their powers from the Constitution. 331 

However, thejudiciary acquires a much more prominent and active role in a constitutional 

supremacy. This is because it has an important role of reviewing actions taken by the political 

organs of the government to ensure that they stay within the constitutional bounds. In 

essence, the courts must recognise their primary role as that of deepening constitutional 

democracy, entrenching rule of law, re-affirming respect for human rights and most 

importantly, the protection of the long marginalised socio-economic rights. Thus, despite the 

doctrine of separation of powers, which requires division of public power between the three 

329 TAC case para 38. 
330 Ibid. 
331 See section 2 of the 2013 Constitution. 
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arms of government, our courts must not be overzealous or passive but ensure that the actions 

of the political organs adhere to the constitutional boundaries. 

At the end of court's adjudication of socio-economic rights, particularly where the court 

makes an order in favour of the applicant, the next step is to craft an appropriate remedy. This 

is significant in the rights discourse because individuals do not litigate human rights for 

nothing. They litigate to repair harm caused and in respect of socio-economic rights to deter 

future violations as well. The next section explores the remedial framework provided for in 

the Constitution. 

3 5 Remedial framework: crafting judicial remedies for violations of socio-economic 

rights 

Another challenge that is likely to face Zi under the new Constitution is to 

craft appropriate remedies for the violatio s omic rights. Section 175 (6) (b) of 

the Constitution gives Zimbabwean cou t's~k ~ ~wm=.::m; make any order that is just and 

equitable, including an order limiting the retr effect of the declaration of invalidity 

for any period to allow the corrtJ:,~ttlr1D-\7'4ll'~11"trW ~ c,1:;:w.~,..,., 1-,,o11dll:P1'f' t ::}J32 It is contended that 

the test for the effectiveness of the c , £hew Constitution is whether 

the remedy is appropriate. Appropriate relief thus constitutes any suitably remedy that is just 

and equitable. In addition section 85 of the Constitution stipulates that, a court may grant 

appropriate relief including a declaration of rights and an award of compensation. 

Thus, once the courts have completed adjudicating socio-economic rights claims, a 

constitutional duty arises · that of crafting an appropriate remedy. This is consistent with the 

very notion of human rights that relief should be accorded to all whose rights are violated. 

Furthermore, crafting judicial remedies is the most significant part of the judicial process 

because litigants do not .litigate rights just for the sake of it, but rather to seek relief that will 

vindicate their rights.333 Awarding remedies for violations of civil and political rights is 

relatively easy since the nature of these violations simply requires that the victim be put in the 

position he would have been in were it not for the violation. 334 As has been the trend in 

Zimbabwe and indeed in other jurisdictions, this requires mainly compensatory orders such 

332 Section 175 ( 6) (b) 2013 Constitution. 
333 Biegon "The Inclusion of Socio-Economic Rights in the 2010 Kenyan Constitution: Conceptual and Practical 
Issues" (2012) 49 in Kenyan Judiciary Watch Report. 
334 Mbazira Litigating Socio-Economic Rights in South Africa: A Choice Between Corrective and Distributive 
Justice (2009). 

58 



 

 

as damages. It must however be noted that, awarding remedies for violations of socio-

economic rights is more complex. 335 This is because socio-economic violations are systemic 

in nature and often reflect underlying structural failures that result in historical denial of 

rights for large numbers . of individuals and groups. 336 Therefor~, Zimbabwean· courts need to 

craft appropriate remedies in respect of socio-economic rights that will have a wider impact, 

touching on and transforming the lives of both the litigants and similarly situated people who 

are not before the courts. 

The choice of the remedies by the courts will be influenced by two theories of justice, namely 

corrective and distributive justice theories. 337 On one hand, the corrective justice theory 

focuses on the restoration of the victims to their positions had it not been for the violation 

whereas distributive justice, on the other d in distribution of resources. 338 

Thus distributive justice theory is more su t 1 d in socio-economic rights cases. 

This is because courts relying on distribu eyond the interests of the parties 

before it to the larger picture, the futur ight, needs and interests of the 

community as a whole. 339 In such cases, cou ---=__,.....---s capable of crafting remedies while 

taking into account factors that e,ich remedies. 340 

Together .in Excellence 
The Constitution does not explicitly provide for a blue-print distributive justice theory. 

Nevertheless, an argument may be advanced that the Constitution ascribe to the distributive 

justice theory. This is because it protects socio-e~onomic rights and it is founded on 

significant values of human dignity, social justice, openness and equality. These values 

inform the distributive justice theory· in that they are meant to ensure equal distribution of 

resources. Section 3 (2) G) of the Constitution also stipulates that there must be fair and equal 

distribution of national resources including land. Thus, in respect of socio-economic rights, 

our courts must craft remedies that respond to people's needs, poverty, resource deprivation 

and social marginalisation. In essence, the range of remedies that . our courts will craft to 

remedy violations of socio-economic rights must accustom to a distributive conception of 

justice. Additionally, the judiciary must utilise this opportunity to forge new tools and shape 

335 Biegon (2012) 49. 
336 Ibid. 
337 Section 3 (2) G) of the Constitution seems to be endorsing distributive justice theory and section 17 5 ( 6) (b) 
Constitution seems to endorsing corrective justice theory. 
338 Mbazira "Enforcing the Economic, Social and Cultural Rights in the South African Constitution as 
Justiciable Individual Rights: The Role of Judicial Remedies" (2009) PULP 218-258. 
339 Ibid. 
340 Ibid. 
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innovative remedies where necessary to • ensure socio-economic rights are well protected and 

enforced. 341 

The crucial decision for courts in Zimbabwe is whether to rely on declaratory relief or 

injunctions to enforce socio-economic rights. Declarations are based on good faith and to 

ensure compliance with the Constitution, courts assume that government .will take prompt 

measures without the need of judiciary intervention.342 Sections 175 (6) (b) and section 85 of 

the Constitution discussed above seem to endorse declaratory relief as a form of remedy. 

What is apparent from these two sections is that the Constitution does not refer to injunctions 

as a form of a remedy. Declarations proceed on the assumption that governments will take 

prompt and competent steps to comply with courts' declarations of constitutional entitlements 

and that continued supervision and su s q 

necessary to ensure compliance with th A declaration of constitutional 

entitlement will often be made in ge e ing governments' considerable 

flexibility and latitude in selecting the pr c' used. 344 Conversely, injunctions 

• nued judicial involvement. 345 This is (structural) generally contemplate the possib1 • ·--~_. 

because they are ultimately en r~$J.ik!J~~tlr <t~:eA'~1rflr s that can result in the 

imposition of fines or even jailing of g~~ml!)e 

are specifically worded and require government to report back. 

The Constitution gives courts very wide remedial powers to grant appropriate relief for any 
I 

constitutional violation including the violation of Socio-economic rights. Many scholars agree 

that structural interdicts are the most effective remedies for violation of socio-economic 

rights, especially where the state has a long history of non-compliance with court 

decisions. 347 This is because . courts retain supervisory jurisdiction over the implementation of 

their decisions and thus Zimbabwean courts must consider using structural injunctions. 348 

Injunctions (particularly structural) require the government to report back to the court at 

341 See the South African case of Fose v Minister of Safety and Security 1997 3 SA 786 (CC) para 19. 
342 Roach in Squires et al (2010) 113. 
343 Ibid. See also Roach "The Challenges of Crafting Remedies for Violations of Socio-Economic Rights" 
(1976). Available at 
https :/ /www. law. utoronto. ca/ documents/Roach/ challenge_ crafting.pdf accessed ( 19/12/2013). 
344 Roach in Squires et al (2010) 113. 
345 Ibid. 
346 Ibid. 
347 Ibid. See also Liebenberg (2010) 426. 
348 On the structural injunctions, see for example Liebenberg (2010) 426. See also Mbazira (2009) 
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regular intervals about the steps taken to comply with the Constitution. 349 The court orders 

the respondent to report back to it on the implementation of its decision and as such allows 

courts to overseer progressive protection of socio-economic rights. For that reason, 

Zimbabwean courts must not only limit themselves to declarations as the form of just, 

appropriate and equitable remedy but grant any appropriate relief that is capable of securing 

the protection, fulfilment and enforcement of the rights in question. In certain instances, more 

innovative remedies may have to be developed to vindicate the Constitution. 

It is argued that in many instances the violations of socio-economic rights may be too 

diffused or nebulous, the conventional litigation and remedies are inadequate for these rights 

as monetary damages may not b.e able to repair the constitutional harm. 35° Furthermore, 

declaratory orders are likely to be ineffec i 

economic rights are often too widesprea 

order.351 Hirsch argues that, to have any c , the court would have to direct 

reform at the state institution itself.352 He ~ ~~1nm~ ten if there was a solution to put an 

end to a systematic violation with a single 

desirable to adopt the quick-fix ~cJtpU1CJJll£l~r:Q 

As such, traditional remedies such a 

often inappropriate or at least less 

useful, do not address the threat of existing and on-going violations of constitutional rights by 

a delinquent state institution in certain contexts.354 It follows that injunctions (structural 

injunctions) are the most favourable way to bring about far reaching institutional and 

structural reform over a period of time in a manner ideally determined· by the political organs 

of government. 355 This will in tum allow our courts to review and asses the means employed 

by the government whether they are reasonable and as such adequate for protecting -socio-

economic rights. 

It follows from above that, due to deficiencies _of declaratory orders our courts must consider 

structural injunctions as appropriate, just and equitable remedies, particularly in socio-

economic rights cases. The reason emanates from the behaviour and attitude of the executive 

349 Roach "Crafting Remedies for violations of Economic, Social and Cultural Rights" in Squires et al (eds) The 
Road to a Remedy: Current Issues in the Litigation Economic, Social and Cultural Rights (2005) 113. 
350 Hirsch "A Defense of Structural Injunctive Remedies in South African Law" 2007 Oregon Review of 
International Law 22. 
351 Hirsch 2007 23. 
3s2 Ibid. 
353 Ibid. 
354 Ibid., 24. 
355 Ibid., 24. 
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towards court decisions and judges especially human rights decisions in the past decade.356 

The government organs have on a number of occasions disregarded court orders. 357 

Declarations, although useful, are often ineffective to curb violations of socio-economic 

rights.358 Consequently, structural injunctive· relief is preferred · to declaratory at least in 

respect of socio-economic rights. This is because declarations often suffer from vagueness, 

insufficient remedial specificity and an inability to monitor compliance and a recurring need 

for subsequent litigation to ensure compliance. 359 

Thus the use of declarations alone will often inhibit the realisation and protection of 

fundamental rights and a constitutional goal of creating a just and equitable society which the 

Constitution is· striving for. Consequently, the object of awarding remedy under the 

Constitution should not only be to grant 1t g nt before the court but to deter 

future infringements and protect similarly 

courts. For that reason, these constitutiona 

oriented and structural rather than bac 

retributive. 360 In essence these remedies mu 

that judicial remedies should be 

ho are not necessarily before the 

~¥sijihq0Ud be forward looking, community-

ndividualistic and corrective or 

test envisioned by the Constitution 

Together in Excellence · 
Roach has however argued that courts must be careful in issuing such mandatory orders and . 

thus should focus on the broad principles that guide the exercise of remedial discretion and 

not attempt to construct rigid rules or categories for the exercise of such discretion. 361 Such a 

careful consideration by the courts will allow courts to respect the separation of powers by 

not usurping the powers of the political branches of government. Nevertheless, • as was stated 

above that, courts in the new constitutional democracy, acquire a more active role. 

Therefore~ where there is need to bring about compliance with the demands and needs of the 

Constitution, Zimbabwean courts must issue appropriate relief that is suitable to secure the 

356 Nyawanza "Justice Mungwira and Judicial Independence." Available at 
http://www.newzimbabwe.com/pages/immigration8. l 3403 .html ( accessed 06/06/2014). 
357 Murombo "The Utility of Environmental Rights to Sustainable Development in Zimbabwe: A Contribution 
to the Constitutional Reform Debate" 2011 African Human Rights Law Journal 120-146. 
358 See the criticism against the Grootboom judgment and the TAC case where the Constitutional Court of South 
Africa relied on declarations and it believed that the government will execute its orders in good faith. However, 
in the TAC case, some litigants had to go back to go to enforce the judgment through contempt proceedings. 
This shows the inefficacy of the declarations in violations of socio-economic rights. See also Liebenberg (2010) 
426. 
359 Roach in Squires et al (2010) 116. 
360 Ibid. 
361 Ibid. 
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protection of rights. The next section discusses legal standing mechanisms as provided for 

under the 2013 Constitution. 

3 6 Legal standing (locus standi) and rights enforcement mechanisms 

Closely linked to the litigation of rights is the question of locus standi. Locus standi entails 

the concern whether someone who approaches a court is the appropriate person to present the 

matter to_ the court for adjudication. 362 The Constitution contains a very expansive, 

progressive and generous Bill of Rights which expands access to courts. Section 85 _of the 

Constitution confers standing on a broad category of persons who allege that a right in the 

Bill of Rights has been infringed or threatened to approach a competent court for appropriate 

· relief. These include, any person acting in th.eix . s; any person acting on behalf of 

another person who cannot act for them e•"r-"',c,._~ .. v s n acting as a member or in the 

interest of other persons; any person actin1voon.e--w,1Lt1:1.J~;r;tt rest and any association acting in 

the interests of its members. 363 This broa I ally public interest litigation and 

class action is an efficient tool in ensuring oper enfor ement of socio-economic rights by 

vulnerable groups who are una~to pursue judicial r QJ,edies qn,.their own accord. 364 For this 
. n1 er 1t .0 .r o t 11 re _ . . reason, 1t can be contended that t e .es o~pta¥'dm{i .. have1J;:'een r~ axed to allow th1rd parties . - ogelher in 'lixce (fence 

to institute suits claiming the violation of rights including socio-economic rights. 

Under the now redundant LHC, standing was somewhat limited.365 Nevertheless the ZSC in 

Catholic Commission for Justice and Peace in Zimbabwe v Attorney General and others 

granted locus standi to human rights organisations and the Law Society of Zimbabwe. 366 The 

ZSC held that it would be wrong for the ZSC to fetter itself by pedantically restricting the 

class of persons who may approach the Court for relief. 367 

In a Constitution with an array of justiciable socio-economic rights, standing is a significant 

mechanism of enforcing these rights as well as an important mechanism for accessing courts. 

This is because the majority of litigants who in most cases are poor members of the 

community do not have access to individualised legal services. Therefore, to enforce their 

rights, these vulnerable people need human rights organisations and similar forums to litigate 

362 Ibid., 73. 
363 See section 85 (1) (a)-(e) of the 2013 Constitution. 
364 See an example of class action and standing in South Africa in the case of Ngxuza v Permanent Secretary, 
Department of Welfare, Eastern Cape 2001 2 SA 609 (E). 
365 See section 24 of the LHC. 
366 Catholic Commission for Justice and Peace in Zimbabwe v Attorney General and others 1993 1 ZLR 242. 
367 Ibid., 242. 
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on their behalf. It is worth noting that to have standing, an applicant must not only allege that 
I 

a fundamental right in the Bill of Rights is violated or threatened but also that he or she has 

• sufficient interest in the remedy sought. 368 Accordingly, ·human rights organisations and other 

civil society entities in Zimbabwe must ensure that they utilise this generous and flexible 

enforcement mechanism and litigate on behalf of the people as it is their interest and purpose 

to ensure that all rights are respected, promoted, fulfilled and protected by the state. 

As held in the South African case of Ngx,uza v Permanent Secretary, Department of Welfare, 

Eastern Cape, the broad and generous approach to legal standing is critical to facilitate the 

ability of marginalised and poor communities to vindicate their socio-economic rights in 

circumstances where they have been unable to do so through other democratic means and 

processes.369 However, at the same time, i that the rules pertaining to legal 

standing prevent abuse of the generous s ~ ---......_ s by legal practitioners and civil 
society organisations that are not genuine! ests of the relevant communities 

or act in ways that marginalise the particip\~~@~~~q, ommunities in such litigation. 370 

Thus Zimbabwean courts must be able to ma --'------- and progressive determinations as to 

the rules of standing to various rJJ-&1~~~Etfi~~~1~:'f?,ij~(e:tlf.4't~ • ~presentation of all the 

members of the society particularly 

economic rights. 

3 6 1 Class action 

Section 85 ( c) of the Constitution espouses class action which is a useful device for 

challenging violations which have a similar impact on a large dispersed group of people 

lacking the means to institute a number of individual actions. Liebenberg has explained that: 

essentially a class action permits a single or small group of 'representative plaintiffs' to institute legal 

proceedings on behalf of a large group who share with the representative plaintiff the same cause of 

legal action and interest in the remedy sought. Apart from benefiting the beneficiaries of rights through 

co-ordinated and unified litigation, class actions also relieve the pressure on courts by avoiding 
_; 

piecemeal litigation or numerous joinder applications in a case concerning the same set of facts and 

legal questions.371 

368 Currie & de Waal (2013) 178. 
369 Ibid. see also Liebenberg (2010) 88. 
370 Liebenberg (2010) 88. 
371 See Liebenberg "Forging New Tools for Vindicating the Rights of the Poor in the Crucible of the Eastern 
Cape" Public Lecture delivered at Rhodes University, Faculty of Law Faculty on 28 July 2014. 
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As observed in Ngxuza v Permanent Secretary, Department of Welfare, Eastern Cape 

(Ngxuza case), the following problems may arise in public interest litigation: 

that only those who wish to be involved in the case are involved, that those who wish to be involved 

are given the chance to make the representations they may wish to make and that the party presenting • 

the case adequately represents future interests. The problems • are, however, not factors that militate 

against a broad view of standing. At most they require safeguards to ensure the broadest and most 

effective representation in and presentation of public interest litigation. 372 

Nevertheless, public interest actions and class actions are important tools through which 

systemic violations of socio~economic rights affecting a large section of the public can be 

challenged. 373 This is because public interest actions are particularly useful when the affected 

communities are disadvantaged and do no 

interest actions are also well suited, not o 
• ) 

and prevent future rights violations.374 Th 

the Zimbabwe Human Rights Commissio 

of protecting socio-economic rights. 

¥6-,£16€,65-S,..;(;0 gal services. Additionally, public 

s of past wrongs, but also to deter 

ll~!Cl-1~001.l--KlllSCusses the complementary role of 

• sion) in the domestic framework 

University of Fort Hare 
3 7 The complementary role of the ~ni~t,i~ ffll~MW/Jt~~ommission (ZHRC) 

National Human Rights Institutions (NHRI) play a significant role in the promotion and 

protection of rights at the municipal level. 375 One such key institution in Zimbabwe is the 

Zimbabwe Human Rights Commission created under section 234 of the 2013 Constitution. 376 

The ZHRC is an important player in the domestic framework for promotion and protection of 

socio-economic rights further ensuring indivisibility and interdependence of all rights. 377 

Under the Constitution, the ZHRC is mandated to ensure the promotion of educational and 

information programmes designed to enhance awareness and understanding of rights, 

including socio-economic rights.378 Additionally, the ZHRC is obligated to scrutinise the 

existing laws and policies to ensure that they are consistent with the Constitution, particularly 

the Bill of Rights.379 Furthermore, the ZHRC is mandated to enjoin relevant organs of state, 

372 See Ngxuza case at 619 E-F. 
373 Liebenberg (2010) 88-89. 
374 Ibid., 88-89. 
375 See also Olowu An Integrative Rights Based Approach to Human Development in Afi·ica (2009) 108-110. 
See also other supporting institutions supporting democracy in Chapter 12 of the 2013 Constitution. 
376 See section 242 of the 2013 Constitution. 
377 See Article 5, Vienna Declaration 1993. 
378 See section 243 of the 2013 Constitution. 
379 Ibid., section 243. see also Ssenyonjo (2009) 190. 
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and non-state actors to provide it with information on the measures that they have taken 

towards the realisation of the rights in the Bill of Rights. 380 Due to the long marginalisation of 

socio-economic rights in Zimbabwe, it is argued that this mandate must prioritise reports 

concerning the realisation and protection of socio-economic rights such as education, social 

security, food, water, housing, and health.381 This would enable the ZHRC to ensure that, it 

takes the government to task measures it has taken to realise these rights~ In essence it will 

create a domestic reporting mechanism where the state . periodically reports to ZHRC on the 

steps taken to promote and protect socio-economic rights. 382 

Furthermore, the ZHRC has an investigative mandate to investigate human rights abuses and 

violations which task must be executed without fear or favour.383 The investigative mandate 

ensures that the ZHRC acts on behalf 

government to its human rights obligati 

recommending remedial measures. 384 Ac 

assist the citizens to hold the 

stigating state practi~es and by 

J.'.:L!l,.l .. ,111.u.,..andate will allow the ZHRC to 

position itself in the society to be a key pl~~~~~ ~ ~W that socio-economic rights in the 

Constitution are protected and implemented b 

3 8 Summary 

University of Fort Hare · 
Together in Excellence 

The inclusion of socio-economic rights under the Constitution fulfils the legislative 

obligation imposed by the ICESCR and the Banjul Charter on Zimbabwe as a state party. 

Zimbabwe sought to set . up a framework that would ensure socio-economic rights in the 

Constitution are promoted and protected, and where necessary, proper redress is provided. 

This framework include a pro-active judiciary that is independent and active appropriate 

national institutions such as Human Rights Commission. 385 This chapter demonstrated that 

judicial enforcement of socio-economic rights is paramount to the realisation and protection 

of these rights. It was shown that a proactive judiciary which is independent and impartial is a 

key institutional player in the domestic framework for protecting socio-economic rights. l;'his 

is despite the fact that there are conceptual and practical challenges that arise in the 

380 See section 244 ( 1) ( a) of the 2013 Constitution. 
381 See a similar provision of section 184 (3) 1996 South African Constitution. 

·1 382 See section 244 • of the 2013 Constitution. 
383 See sections 243 (1) (f) and 233 of the 2013 Constitution. 
384 Olowu (2009) 109. 
385 See Article 26 of the African Charter on Human and Peoples' Rights which stipulates that state parties to the 
present Charter shall have the duty to guarantee the independence of the courts and shall allow the establishment 
and improvement of appropriate national institutions entrusted with the promotion and protection of the rights 
and freedoms guaranteed by the Charter. 
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enforcement of these rights, such as institutional competency of the courts, crafting 

appropriate judicial remedies for the violations of socio-economic rights, among others. Thus 

for effective enforcement of these rights under the Constitution, it was shown that courts 

must avoid pedantic and rigid interpretation of rights. Rather it was illustrated that a generous 

and purposive approach taking into · account founding values, international human rights law 

norms and foreign law is beneficial towards the realisation of socio-economic rights. 

Additionally, this chapter demonstrated that courts must not solely depend on either 

reasonableness or minimum core approach but instead, courts must consider adopting an 

integrated approach that comprises both reasonableness approach and minimum core 

approach. Such an integrated approach will ensure that no one is deprived of the basic 

necessities of life at the same time ailowi 

and policies in line with the reasonable ap 

certain latitude to revise its laws 

Additionally, it was shown in this chap 

which is not absolute, the judiciary has 

e separation of powers doctrine 

b.L~~mitan~OO~ in policing political branches of 

government to ensure that they meet the ob __ ·.,.,-~ 

was also illustrated in this ch 

economic rights is one of the practic l'-Ql)1ttt:1~. 

•• posed by socio-economic rights. It 

~m~:!R'i vS--@r violations of socio-

€tnent of these rights. This is 

because traditional remedies such as declaratory relief alone are not sufficient. Thus, this 

chapter demonstrated that structural injunctive relief with supervisory orders is more suited to 

curb the violations of socio-economic rights. Lastly, it was illustrated that other than courts, 

the ZHRC is also a key player in the protection and enforcement of socio-economic rights. 

The state must not interfere with the work of the ZHRC and must ensure that it consistently 

submit reports on measures it has taken to ensure that rights are realised and protected. This 

is because socio-economic rights will only thrive in an environment where there is respect for 

human rights, the rule of law, constitutional supremacy and good governance. 
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CHAPTER4 

Conclusions and recommendations drawn from the study 

4 1 Conclusions 

The Lancaster House Constitution (LHC) made a commitment towards the protection and 

enforcement of civil and political rights.386 Additionally, the LHC was more committed 

towards ushering in black majority rule.387 Nevertheless, it lacked an explicit and precise 

constitutional framework for the protection and enforcement of socio-economic rights. It 

must be stated however that, the non-entrenchment of socio-economic rights was not unusual 

because at the time of the adoption of th 

rights as justiciable rights was a rarity at t 

marginalisation of socio-economic rights 

array of international and regional human 

-s demonstrated in this study, the 

~,:~;ll~~ttt that Zimbabwe is a party to an 

ents guaranteeing socio-economic 

rights. Th~ main international and re&ional hl!man n2-t ts instruments to which Zimbabwe is a 

party which protect socio-econ!JIJb~ 4P!J~~i£\ri!iJ!i}.JiEcovenant on Economic ... 
Together m Excellence • • 

Social and Cultural Rights, the Conventton on the Rights of a Child, the African Charter on 

Human and Peoples' Rights, among others. This study has showed that this historical 

anomaly of neglecting socio-economic rights led to heinous and systematic violations of 

socio-economic rights without any · relief from the courts. 388 Events such as Operation 

Murambatsvina, which attracted international attention from human rights organisations and 

the United Nations, attest to these violations and had a huge impact on the rights such as 

housing, health, education, water and food. Due to this anomaly, many challenges face 

ordinary Zimbabweans today as they lack access to basic means of human sustenance such as 

adequate housing, food, water, education and healthcare. 

Similar to modem democratic constitutions, the 2013 Constitution creates a strong 

commitment to the protection of all rights by entrenching both civil and political rights and 

socio-economic rights in an indivisible and interrelated way. This represents a strong 

386 See Chapter 3 of the Lancaster House Constitution, 1979. 
387 Linnington Constitutional Law of Zimbabwe (2001) . 
. 388 The few cases discussed in Chapter 1 and 2 illustrate a deferring attitude that courts had in respect of socio-
economic rights during the LHC era. 
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commitment to the interdependence and indivisibility389 of all rights in the domestic legal 

order. Furthermore, the full complement of socio-economic rights in the 2013 Constitution 

imposes the primary responsibility on the government of Zimbabwe to ensure everyone is 

able to access the basic necessities of life. 390 However, one of the research questions in this 

study was whether, the constitutional protection is in itself enough to ensure proper protection 

of socio-economic rights. This study illustrated that constitutional protection of socio-

economic rights must be strengthened by strong judicial and quasi-judicial enforcement 

mechanisms discussed in chapter three above. In this regard, it was argued that courts are key 

institutional players in the domestic framework for protecting socio-economic rights. 

Chapter 2 sought to discuss the constitutionally protected socio-economic rights and the 

normative content thereof. 391 In line Comments developed by the 

Committee on Economic Social and Cu io-economic rights in the 2013 

Constitution are enforceable rights with no . 2 As such, socio-economic rights 

in the Constitution deserve the same level\~~~~~~a civil and political rights. It was 

shown that due to their polycentric nature, so • ic rights are internally qualified and 

may only be realised progressiv ces. 393 In other words, 

the state must use all the maximum avlff~l(jllefl .~'.!t~~l~ sposal to ensure that socio-

economic provisions in the Constitution are protected. As discussed in chapter 2, the concept 

of progressive realisation constitutes an acknowledgement that, the full realisation of socio-

economic rights will generally not be able to be achieved within a short period of time. 394 

Instead, Zimbabwe must move as expeditiously as possible towards the full realisation of 

these rights. 

In chapter 2, it was argued that, where the state is failing to meet its constitutional 

obligations, it must prove that every effort has been made to ensure access to socio-economic 

rights. Otherwise, any arbitrary impairment of access to socio-economic rights by the state 

must be strongly justified in line with constitutional requirements before the courts' of law. In 

addition, this study demonstrated the fact that socio-economic provisions in the Constitution 

389 See Article 5 of the Vienna Declaration on the Programme of Action1993. 
390 See chapter 2 on the discussion of the specifi,c rights. 
391 See chapter 2 of this study. 
392 See chapter 2 section 2 2 above. 
393 See chapter 2 of this study. 
394 See Government of Republic of South Africa and Others v Grootboom and others 2000 11 BCLR 1169 (CC) 
case discussed in chapter 3 of this study. 
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are subject to progressive realisation as opposed to immediate realisation is not a sufficient 

argument to deny socio-economic rights to the citizens. 

Chapter 2 also demonstrated that the socio-economic rights guaranteed in the Constitution 

impose four levels of obligations, namely; the obligation to respect, protect, promote and 

fulfil. These obligations ensure that on one hand the state removes all barriers that hinder the 

protection and promotion of socio-economic rights while on the other hand, the state puts in 

place reasonable measures to ensure the effective protection of rights. The use of typologies 

as an analytical tool has contributed immensely to the further clarification of the obligations 

that rights including socio-economic rights impose on the state. 395 This study showed that 

using the typologies of state obligations as an analytical tool has helped to dispel the notion 

that there are significant differences in the .,. .. 'ii,~......._...,,, ~,L\ 

Chapter 3 sought to discuss the role oftheu·...:m::.::;::.:::.;;.----;,v-:-:...:: entire institutional framework for 

~::,-:::(l){J~m·1qn. The Constitution protects these protecting socio-economic rights under th 

rights as justiciable rights and makes the ff I of e yardstick against which all laws 

must be measured. 397 Hence the Constitutional ourt of Zimbabwe (ZCC), as the guardian 

and custodian of the Constitutill l!~ 'fi~!;~i ~ hcafnfu~ I!s!I \\itf all rights in the Bill of 
Toqetner zn Excellence 

Rights are effectively protected and ful1y realised. As a new court, the ZCC must further 

position itself as the champion of the Constitution and ensure that the entire judiciary is an 

avenue through which socio-economic rights are protected and promoted. 

Chapter 3 further demonstrated that thejudiciary is a key institutional player in the domestic 

framework for protecting socio-economic rights in the Constitution. This is despite the 

practical and conceptual challenge~ that are likely to arise in the judicial enforcement of 

socio-economic rights.398 This study further illustrated that the constitutional protection of 

rights is not itself enough to ensure effective and proper protection of rights. In that regard it 

was argued that the judiciary has an important role to play in the domestic protection of these 

rights through substantive interpretation. In line with similarly placed jurisdictions such as 

South Africa, it was argued that the judiciary must adopt a purposive and contextual approach 

to the interpretation of rights as coinpared to a literal, narrow and pedantic approach. 399 

Although the Constitution does not explicitly refer to a specific manner in which these rights 

395 See chapter 2 'section 2 1 above. 
396 Ibid., section 2 1. 
397 Section 46 of the 2013 Constitution. See also the supremacy clause in section 2 of the Constitution. 
398 See chapter 3 above. 
399 See chapter 3 sections 3 1-3 2 4 above. 
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should be interpreted, it was argued in this study that the all constitutionally protected socio-

economic rights must be substantively interpreted.400 This means that in the process of rights 

interpretation courts must take into account founding values in the Constitution, national 
1 

objectives, comparative foreign and international law, including all treaties and conventions 

imposing international human rights legal obligations on Zimbabwe. 401 Additionally, a 

generous interpretation will ensure an approach that favours and promotes socio-economic 

rights and such an interpretation protects the restriction of these rights. A narrow or rigid 

interpretation of rights including socio-economic rights without regard to the above principles 

will deviate from the object and purpose of the Bill. of Rights in the Constitution.402 A 

formalistic and rigid approach interpretation will derogate from integrity and vision of the 

entire Constitution which seeks to hea.lr-l,tt-a-~ctttJ d post-colonial socio-economic 

marginalisation and deprivation in Zimbab e 

Section 46 (1) (a) of the Constitution sti u and similar tribunals must give 

full force as well as effect to all funda,n'J~fa11~ id~!W and :freedoms enshrined in the 

Constitution. Of importance in interpreting so • omic rights are sections 45 and 46 of 

the Constitution. This is becau Te n~r~{b.J~SJITT .... ,.,.. .. ..... ,... the courts to translate 

socio-economic rights into concrete ovisions determine how and 

under what circumstances fundamental rights, including socio-economic rights interact with 

existing law and conduct. Brand, commenting on the similar provisions under the South 

African Constitution404 stated that, these provisions indicate which kinds of legal claims can 

be launched through the courts on the basis of constitutional socio-economic rights, against 

whom and how such claims may be handled by courts.405 Section 46 (1) of the Constitution 

determines that a court when interpreting legislation or developing common law, must 

promote the spirit, and be guided by the objectives of the Bill of Rights, thus a general 

interpretive injunction on courts to infuse existing law with constitutional values. 

400 See section 46 of the 2013 Constitution. 
401 See chapter 3 of this study. 
402 See the Nevanji Madanhire & Nqaba Matshazi judgment where the Zimbabwe Constitutional Court (ZCC) 
declared some defamation laws to be inconsistent with the right to freedom of expression. However, what is 
worrying about this judgement is that the court seems to construe other rights as more important that others in 
this case freedom of expression was construed as less important that the value of human dignity. In respect 
socio-economic rights the courts must ensure that for better implementation of socio-economic rights, it 
construes and interpret these rights as wide as possible. Nevanji Madanhire & Nqaba Matshazi v Attorney-
General CCZ 2/14. 
403 See Zimbabwe Social Charter (2008). See also the preamble to the 2013 Constitution and the founding 
values in section 3 of the Constitution. 
404 See sections 8 and 39 of the Constitution of South Africa, 1996. 
405 Brand "Introduction to Socio-Economic Rights in the South African Constitution" in Brand & Heyns ( eds) 
Socio-Economic Rights in South Africa (2005) 18. 
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Chapter 3 demonstrated that the Constitution provides broad powers to the judiciary such as 

the constitutional review powers, remedial powers, among others, in rights adjudication. 

Consequently, it was shown in this study that courts must use these powers to nudge the 

political branches of government to ensure the protection and enforcement of socio-economic 

rights. These judicial powers in the Constitution are informed by wide remedial powers that 

include the issuing of both declarations and mandamus and in certain instances issuing of 

supervisory orders to the extent that they do not violate the separation of powers doctrine. 406 

This is because accessible and effective national remedies are the primary means of 

protecting socio-economic rights. 407 This is in line with the requirement that domestic 

remedies must be exhausted before one embarks on the international procedures in search of 

relief. 408 Although courts are not the only avenue throu h which these rights are protected, 

they play an important role in developin II ontent of socio-economic rights 

through the adjudication process. It was h 

independence of the judiciary is key tow 

socio-economic rights in the Constitution. 

out in chapter 3 however that 

'Q.m~1mc protection of all rights including 

4 2 Recommendations 
University of Fort Hare 

Together in Excellence 
One of the major developments in the 2013 Constitution is access to courts. This is because 

in many instances the poor and indigent often suffer from socio-economic deprivation and 

access to courts as compared to other citizens. Unlike the LHC which had narrow rights 

enforcement mechanisms, it was argued that the 2013 Constitution introduces generous 

enforcement mechanisms.409 The Constitution allows third parties who have due interests in 

socio-economic rights matters standing to litigate on behalf of others. The . Constitution 

further allows public interest litigation and class actions410 among other means. This way the 

indigent, the poor and other vulnerable groups will be able to have access to courts and 

enforce their rights. 

As part of the its unique contribution to scholarship, this study demonstrated that the judicial 

enforcement of socio-economic rights raises a number of conceptual and practical challenges 

406 See chapter 3 section 3 6 above. 
407 Liebenberg "Domestic Protection of Economic, Social ·and Cultural Rights" in Eide et al (eds) Economic, 
Social and Cultural Rights (2001) 52. 
408 See Committee on Economic, Social and Cultural Rights, General Comment 9 The domestic application of 
the Covenant (1998), UN Doc E/C.12/1998/24 (CESCR General Comment 9 para 4). 
409 See chapter 3 section 3 7 above. 
410 See section 85 of the 2013 Constitution. 
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such as crafting appropriate judicial remedies, institutional competency of the courts, and 

most of all choosing an appropriate model of review for socio-economic rights. The 

significant contribution of this dissertation however, is the development of an integrated 

model of review as discussed in chapter 3.411 This is because the two models of review, the 

reasonableness approach as applied by South African courts and the minimum core approach 

as formulated by the Committee on Economic Social and Cultural Rights have both pros and 

cons respectively. In chapter 3, a strong and persuasive case was made for courts in 

Zimbabwe to consider adopting an integrated method of review that is inclusive of both 

minimum core and reasonableness approaches. Accordingly, an integrated model of review 

will help the courts to define the content of socio-economic rights in the Constitution further 

developing jurisprudence that will act as • ~_........~ litigation, adjudication of these 

rights, policy and legislation drafting. Th s ch an integrated approach is the 

acknowledgement that, if the needs and ir-~-:.::~,:,,-~~-:':~ ~""'tost indigent and marginalised in 

society is not catered for, the entire co ~~~!!::~t in the Bill of Rights becomes 

redundant. While adopting an integrated a -------- discussed in chapter 3 that courts 
in Zimbabwe must set the followipg stan~ard OJ. any governmental programme to be 
· Un1vers1~ or Fort Hare . reasonable; the programme musl 'T'be cp i:en~s1ve,Z colierenf, coordmated.412 The · 1ogetne znJ!.,xcetence 
programmes and policies must be balanced and flexible, make appropriate prevention for 

short, medium and long term needs of the people, it must be reasonably conceived and • 

implemented and be transparent, and its contents made known effectively to the public.413 As 

such, any governmental measures that do not cater for the significant segment of the society 

and urgent needs of the vulnerable groups will be detrimental towards • socio-economic 

provisions and must not pass the constitutional muster. 

This dissertation also advanced the argument that the interpretation of all rights in the Bill of 

Rights including socio-economic rights must be informed by the founding values, national 

objectives, comparative foreign law and international human rights law principles and norms 

to the extent permitted by the Constitution. It is recommended therefore that courts are under 

a constitutional duty to avoid any legal centric, pedantic and narrow interpretation of socio-

economic rights but must adopt a multi-disciplinary approach that takes into account 

historical background, social, economic, political factors and founding values that are deeply 

411 See chapter 3 section 3 7 above. 
412 See Grootboom case paras 39-44. 
413 See the Grootboom case paras 39-44. See also Minister of Health and Others v Treatment Action Campaign 
and Others case para 123. 
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entrenched in the Constitution. Furthermore, the founding values, national objectives and 

socio-economic rights must guide the state and its functionaries in formulating and 

implementing laws and policy decisions that will lead to the establishment of a democratic 

society in which all those within a state's jurisdiction have access to the basic necessities of 

life. 

Nothing could be more demeaning to the dignity and effectiveness of the courts than to have 

a government that does not respect court orders.414 It is therefore recommended that all 

government actors and private entities respect the orders and decisions of the courts.415 This 

will ensure the public regain confidence in the judicial system in Zimqabwe. This further 

ensures that courts function fully without any fear or favour and issue out appropriate, just 

and equitable remedies. This way court 

claims by citizens, who are in turn empo 

o entertain socio-economic rights 

ust and responsive conduct from 

eason, the broad range of socio-

nsparency, accountability and 

all branches of government through the j • 

economic rights in the Constitution 

responsiveness in government by requiring t organs to justify their decisions that 

HM~y,fii,,tm:f-ilf.e~lvl~ '31lG.....ai¥. Fi>lnnA,r-...J":J;Jey are reasonable and impact upon the socio-econom 

in Africa in the 1980s, the judiciary must use socio-economic rights claims and other rights in 

the Bill of Rights as an opportunity to redeem its image as a champion of human rights in the 

region and beyond through rights based jurisprudence. 

Chapter 3 also sought to illustrate that the _Zimbabwe Human Rights Commission (ZHRC) is 

another key institutional player in the domestic framework for protecting socio-economic 

rights.416 The ZHRC is mandated with quasi-judicial powers and must be able to position 

itself as a vital player in protecting rights. As part of its authority, the ZHRC must ensure that 

it sensitises the society of its socio-economic rights and also ensure that the state submits -

reports to various treaty bodies on the measures it has taken to realise these rights. 

It is also recommended that Zimbabwe must further invite judges and other stakeholders from 

similarly placed jurisdictions such as South Africa and Kenya who have been closely 

involved in the adjudication of socio-economic rights to . share their knowledge, successes, 

414 See Roach "Crafting Remedies for violations of Economic, Social and Cultural Rights" in Squires et al (eds) 
The Road to a Remedy: Current Issues in the Litigation Economic, Social and Cultural Rights (2005)112-121. 
415 See section 45 of the 2013 Constitution. 
416 See chapter 3 section 3 8 above. 
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conceptual and practical challenges and share the insights on the means they have employed 

to ensure effective protection and enforcement of these rights in their respective jurisdictions. 

This dissertation leaves scope for further in-depth research on the protection and enforcement 

of socio-economic rights in Zimbabwe. This study confined itself to the constitutional . 

protection and judicial enforcement of socio-economic rights. This dissertation did not focus 

on other stakeholders that are likely to be involved in the domestic protection of socio-

economic rights such as other governmental organs other than the judiciary and quasi-judicial 

bodies, non-state actors, civil society organisations and non-governmental organisations. 

Therefore, there is a scope of research in this regard. This study would have succeeded if it 

contributed towards ensuring that the judiciary is an avenue through which socio-economic 

rights are effectively protected and enforc 

University of Fort Hare 
Together in Exce![ence 

75 



 

 

Bibliography 

Textbooks & chapters in books 

Alfredson G, International Monitoring Mechanisms (2001) Martinus Nijhoff Publishers, 

Netherlands. 

Bilchitz D, Poverty and Fundamental Rights: The Justification and Enforcement of Socio-

Economic Rights (2008) Oxford Press, London. 

Currie I & de Waal J, The Bill of Rights Handbook (2013) Juta, Cape Town. 

Craven M, The International Covenant 

Oxford, University Press, London. 

Cheadle M.H, M.H Davis D.M, N.R.L 

The Bill of Rights (2002) Butterworths, Du.tljt;~ ~!!!::::::!!J 

ial and Cultural Rights (1995) 

uth African Constitutional Law: 

de Wet E, The Constitutionqj "T"Enforceability ofif &onomif T and Social Rights (1996) u n1vers1ty o t·ort ttare 
Butterworths, Durban. ,.,..., th . E ll 1oge erzn xce ence 
Dumbutshena E, "Judicial Activism in the Quest for Justice and Equity" in Ajibola and Van 

Zyl (eds) The Judiciary in Africa (1998) Kenwyn, Juta. 

Eide A, Economic, Social and Cultural Rights (2001) Martinus Nijhoff Publishers, 

Dordrecht/Boston/London. 

Heyns C and Stefiszyn K, Human Rights, Peace and Justice in Africa (2006) PULP Press, 

Pretoria. 

Lennington G, Constitutional Law of Zimbabwe (2001) Legal Resources Foundation 

Publisher,· Harare. 

\ 
Liebenberg S, Socio-Economic Rights: Adjudication under a Transformative Constitution 

(2010) Juta, Cape Town. 

Liebenberg S, "Violations of Socio-Economic Rights: The Role of the South African Human 

Rights Commission" in P Andrews & S Ellmann (eds) The Post-Apartheid Constitutions: 

76 



 

 

Perspectives on South Africa's Basic law (2001) Witwatersrand University Press and Ohio 

University Press, Athens. 

Liebenberg S, "The Value of Human Dignity in Interpreting Socio-Economic Rights" in AJ 

van der Walt ( ed) Theories of Social and Econ_omic Justice (2005) Sun Press Media: 

Stellenbosch 141-167. 

Liebenberg S, "The Interpretation of Socio-Economic Rights" in M Chaskalson et al ( ed) 

Constitutional Law of South Africa 2nd (ed) Original Service (2003) Juta, Cape Town. 

Liebenberg S, "Reflections on Drafting a Bill of Rights: A South African Perspective" in N 

Kersting (ed) Constitution in Transition: Academic Inputs for a New Constitution in 

Zimbabwe (2009) GTZ and Friedrich Ebe -'f-~"11' .... ,.F, .. ,~i, .... "',._,..,.bwe. 

Mbazira C, Litigating Socio-Economic Ri ntJ ca: A Choice between Corrective 

and Distributive Justice (2009) PULP Pre s,111wll:!lt'Plr.fi n 

Nowak M, Introduction to Human Rights (20 M • s Nijhoff Publishers, Netherlands. 

Oji Umuzorike U, The AfricaPeJ.i!YtW§jWuzP! ~ ,Ql\ijW~ights (1997) Martinus 
Together zn Excel ence -

Nijhoff Publishers Hague, Boston & London. 

Olowu D, An Integrative Right Based Approach to Human Development in Africa (2009) 

PULP Pretoria. 

Osode PC and Glover G (eds), Law and Transformative Justice in Post-Apartheid South. 

Africa (2010) Spekboom Publishers, Louis Trichardt, South Africa. 

Rehman J, International Human Rights Law (2010) 2 ed Longman Print, London. 

Rembe NS, Omara-Ottunu A & • .Mayo K, Manual of Basic International and Regional 

Instruments on Human Rights (2013) OR Tambo Centre for Human Rights, Alice. 

Ssenyonjo M, Economic, Social Cultural Rights in International Law (2009) Hart Publishing, 

Oxford, Portland Oregon. 

Steiner H.J, Alston P and Goodman R, International Human Rights in Context (2007) 3 ed 

Oxford University Press London. 

77 



 

 

Squires J, Langfold M and Thiele B (eds), The Road to a Remedy Current Issues in the 

Litigation of Economic, Social and Cultural Rights (2005) Australian Human Rights Centre 

Australia. 

Whelan D.J, Indivisible Human Rights a History (2010) University of Pennsylvania Press, 

USA. 

Winkler LT, The Human Right to Water: Significance Legal Status and Implications for 

Water Allocation (2012), Hart Publishing, United Kingdom. 

Zimbabwe Lawyers for Human Rights, Economic Social and Cultural Rights in Zimbabwe: 

Options for Constitutional Protection (2009), International Human Rights Clinic, Harvard 

Law School. 

Journal articles, papers and reports 

Bilchitz D, "Giving Socio-Economic RigH~~im~ ~~inimum Core and Its Importance" 

(2002) 118 South African Law Journal 484.~5 . 

Bilchitz D, "Towards a Reason1liPi"¥~rn,tt;x gt, Fm<?£!J!t1rf~aying the Foundations . %getner zn 1N~euence 
for Future Socio-economic Rights Jurisprudence" (2003) 19 South African Journal _on 

Human Rights 1-26. 

Brundige E, & Kalantry S, "Socio-Economic Rights: Adjudication under a Transformative 

Constitution (review)" (2012) 34 Human Rights Quarterly 579-601. 

Craven M, "The Domestic Application of the International Covenant on Economic, Social 

and Cultural Rights" (1993) 40 Netherlands International Law Review 367-404. 

Chowdhury J,-"Judicial Adherence to a Minimum Core Approach to Socio-Economic Rights-

A Comparative Perspective" (2009) 1 Cornell Law School Inter-University Graduate Student 

Conference Papers, Paper 27. Available at 

http://scholarship.law.cornell.edu/lps _ clacp/27 

Christiansen EC, ·"Adjudicating non-justiciable rights: Socio-Economic Rights and the South 

African Constitutional Court" 38 Columbia Human Rights Law Review (2006-2007) 321-386. 

de Bourbon A,"Human rights litigation in Zimbabwe, Past, Present and Future" (2003) 3 

African Human Rights Law Journal 1-27. 

78 



 

 

Dennis M J & Stewart, "Justiciability of Economic, Social and Cultural Rights - Should there 

be an International Complaints Mechanismto Adjudicate the Rights to Food, Water, Housing 

and Health" (2004) 98 American Society Journal 462-515. 

Dankwa V, Flinterman C, Leckie S, Chapman A. R, Leary, V, & Coomans F, "The 

Maastricht Guidelines on Violations . of Economic, Social and Cultural Rights" (1998) 20 

Human Rights Quarterly 691-694. 

Kalantry S, Getgen J.E, Koh Steven A, "Enhancing Enforcement of Economic, Social, and 

Cultural Rights Using Indicators: A Focus on the Right to Education in the ICESCR" (2010) 

32 Human Rights Quarterly 253~310. 

Kapindu R, "Courts and the Enfor 

Jurisprudential Trends, Challenges and Olbffl:ltttm 

Journal 1-27 . 

Rights in Malawi, 

3) 13 African Human Rights Law 

. Kende M.S, "The South African Consti ,_.______ onstruction of Socio - Economic 

Rights: A Response to Critics" (2.,903-2004) 19 Conn Journal International Law 617-630. 
University of Fort Hare • 

Liebenberg S, "Towards a Transfonnatlig • •• aHoocc • -economic Rights" (2007) 1 

Speculum Juris 41-59. 

Liebenberg "Forging New Tools for Vindicating the Rights of the Poor in the Crucible of the 

Eastern Cape" Public Lecture delivered at Rhodes University, Faculty of Law Faculty on 28 

July 2014. 

Maerques D.F, "The Human Right to Water: Significance Legal Status and Implications for 

Water Allocation by Inga T Winkler" (2003) 3 Human Rights Quarterly 785-791. 

Murombo T, "The . Utility of Environmental Rights to Sustainable Development in 

Zimbabwe: A Contribution to the Constitutional Reform Debate" (2011) 40 Comparative and 

International Law Journal 172-193. 

Ntlama N, "Monitoring the Implementation of Socio-Economic Rights in South Africa: Some 

Lessons from the International Community (2009) 8 Law, Democracy and Development 207-

220. 

Pieterse M, "Possibilities and Pitfalls in the Domestic Enforcement of Social Rights: 

Contemplating the South African Experience" (2004) 26 Human Rights Quarterly 882-905. 

79 



 

 

Pieterse M, "Eating Socio-economic Rights: The Usefulness of Rights Talk in Alleviating -· 

Social Hardship Revisited" (2007) 29 Human Rights Quarterly 796-822. 

Pieterse M, "Coming to terms with Judicial Enforcement of Socio-Economic Rights" (2004) 

20 South African Journal on Human Rights 3 83. 

Roach .K, and Bunlender G, "Mandatory Relief and Supervisory Jurisdiction: When is it 

Appropriate, Just and Equitable?" (2005) 122 South African Law Journal 325-35 l. 

Roach · K, "The Challenges of Crafting Remedies for Violations of Social, Economic and 

Cultural Rights" in M. Langford ( ed), Social Economic Rights Jurisprudence: Emerging 

Trends in International and Comparative Law (2009) Cambridge University Press 46-58. 

Scott C, "The Independence and Permea i 

Fusion of the International Covenants on 

769-878, 779-786. 

Sumudu A, "The Right to a Healthy En • __ __ 

Emergence of a Human Right 

Tulare Environmental law Journal 6 

• ghts Norms: Towards a Partial 

1989) 27 Osgoode Hall Journal, 

Right to Die Polluted? The 

........_..11nj.,:1:..,_"','-""~.,-'='tional Law" (2002) 16 

Toebes B, "Towards an Improved Understanding of the Right to Health" (1999) 21 Human 

Rights Quarterly 66 l- 679. 

Tomasvevski T, "Human Rights Obligations: Making Education Available, Accessible, 

Acceptable and Adaptable - the Right to Education" Primers No 3 Novum Grafisa AB, 

Gothenburg (2001 ). 

van Bueren G, "Alleviating poverty through the Constitution Court" (1999) 15 South African 

Journal on Human Rights 52-74. 

Winkler I, "Judicial Enforcement of the Right to Water" (2008) 1 Law, Social Justice & 

-Global Development Journal 1-10. 

Willies E, "Aspirational Principles or Enforceable Rights? . The Future for Socio-Economic 

Rights in National Law" (2006) 22 American University International Law Review 35-64. 

Young K, "The Minimum Core of Economic and Social Rights: A Concept in Search of 

Content" (2008) 33 Yale Journal of International Law pages 113-17 4. 

80 



 

 

Zimbabwe, "Human Rights in Crisis Shadow Report to the African Commission on Human 

and Peoples' Rights" (2007). 

Internet sources & fact sheets 

Amnesty International, "Left Behind - the Impact of Zimbabwe's Mass Farced Evictions on 

the Rights to Education" (2011) UK. Available at 

http:/ /www.urbanlandmark.org.za/downloads/left _behind_ 2011.pdf ( accessed 19 December 

2013). 

Amnesty International, "Justice for the Victims of Forced Evictions 2006, International 

Secretariat, London, UK" 2011. A vailable~-1------

http://www.amnesty.org/en/library/info/ 

Brooks World Poverty Institute. Movin mbabwe: Reducing Poverty and 

Promoting Growth, Ch. 6: Education (200 ,__ d Poverty Institute 2009. Available 

at73http:/ /www.kubatana.net/htji1~~hie~p~1ty~:f l}~rt«Jretor-migr&year=2009 
&range start=l (accessed 09 Januar 014 h • E ll - oge er zn . xce ence _ 
Centre on Housing Right and Evictions· Manual on the Right to Water and Sanitation (2007) 

Mont Brilliant, Geneva, Switzerland. Available at 

http://www.worldwatercouncil.org/fileadmin/wwc/Programs/Right_to_ Water/Pdf_doct/RTW 

P_20Manual_RTWS_Final.pdf (accessed 20 January 2014). 

The Human Right to Water and Sanitation, Reader, UN Water Decade Programme on 

Advocacy and Communication, UNW DPAC. Available at www.un.org/wterforlife/2005-

2015 (accessed 29 January 2014). 

UNICEF Zimbabwe Education Crisis Worsens (2009). Available at 

www.unicef.org/inforbycountry/media/47515.html (accessed 20 February 2014). 

OHCHR The Right to Health Fact Sheet 33 (2008) Geneva Switzerland. 

OHCHR The Right to Water Fact Sheet 35 (2010) Geneva Switzerland. 

0 De Schutter UN Special Rapporteur to Food, 2008, "The Right to 

, 81 



 

 

Food". Available at 'YWW.ohchr.org/documents/publications/factsheet27enpdf (accessed 19 

March 2014). 

Zimbabwe Doctors for Human Rights, "The Right to Health". Available at 

www.zadr.org/pamplets.81/the right to health and a new Zimbabwe constitution/html 

(accessed 20 March 2014). 

Tibaijuka KA Report of the Fact-Finding Mission to Zimbabwe to assess the Scope and 

Impact of Operation Murambatsvina by the UN Special Envoy on Human Settlements Issues 

in Zimbabwe". Available at 

http://www2.un.habitant.org/ documents/zimbabwe. pdfhttp://www.crisisgroup/en/regions/afri 

ca/zim/097/-zimbabwe's (accessed 20 Ma c 

University of Fort Hare 
Together in Excellence 

82 




