












































‘A few cases focusing on socio-economic rights were litigated under the LHC. In the majority
-of these cases, the judiciary displayed indifference to the plight of the huge number of victims
of socio-économic rights violations.'? Cases reflecting serious and persistent violations of
‘human rights and therefore in need of provisional measures were often not dealt with on an
urgent basis.!> For instance, in the case of Dare Remusha Cooperative v The Minister of
Local Government, Public Works and Urban Development and others, Zimbabwe Lawyers
for Human Rights (ZLHR) applied for an interdict to sfop the continued violent destruction of
homes in an area called Hatcliffe Extension in the capital Harare.!* However, the court
dismissed the application deciding that the public policy considerations in destroying their
homes and evicting them far outweighed the interests of the terms of their leases and manner
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of settlement.'” This decision is unfortunate as it allowed the continuation of destruction of

houses leaving many homeless without alternative chelter

In the case of Batsirai Children’s Care - .ocal Government, Public Works
and Urban Development and others (Bat: us rights were violated and these
included the right to dignity, housing a s rights.!® In the Batsirai case,’

members of the Zimbabwe Republic Policou@jjjjjjj#stroyed an orphanage in Hatcliffe

Extension and unlawfully evic@zh?\? JTJ?H?DE’F lﬁétf;ﬁ}}q &Tgstoré the respect and

‘protection of the rights of children bﬂ'@g&]h}éﬁ tailed-@dita itapplied for a spoliation order
to halt the destruction of the orphanage.'® The presiding judge repeatedly postponed the case

ignoring the urgency of the matter and the on-going violations of the rights of the affected
children.!® Legal remedies proved fruitless on the violations of socio-economic rights despite

many being left homeless, jobless and some even dropping out of school.2?

The year 2005 for example, saw massive forced evictions under what was called Operation

Murambatsvina (drive out rubbish or restore order) where a lot of informal and some formal

12 See Zimbabwe Lawyers for Human Rights “Public Interest Litigation- Litigation Relating to Murambatsvina”
(2005). Available at ’
http://www.zlhr.org.zw/index.php?option=com_alphacontent&view=alphacontent&Itemid=76(accessed
20/12/2013).

13 See Zimbabwe Lawyers for Human Rights “Public Interest Litigation- Litigation Relating to Murambatsvina”
(2005).

14 Dare Remusha Cooperative v The Minister of Local Government, Public Works and Urban Development and
others HC 2467/05.

15 Ibid. A
16 Batsirai Children’s Care v The Minister of Local Government, Public Works and Urban Development and

" others HC 2566/05.

17 Ibid,

18 Ibid.

Y Ibid.

2 Dare Remusha Cooperative v The Minister of Local Government, Public Works and Urban Development and
others HC 2467/05.



structures were arbitrarily demolished by the government in an attempt to keep cities clean
leaving many homeless without alternative shelter.2! There is no doubt that the government
- violated its own laws, the Constitution (LHC) and international law. For instance, section 199
of Zimbabwe’s Urban Cduncils Act provides that, authorities are required to give 28 days’
notice to evictees and the opportunity to contest the legality of the actions through a court of
law.?? Such a legislative requirement was disregarded by the government. The official
explanation for the campaign against the informal settlements and shanty dwellings was that
the structures were erected illegally without proper permits and planning permission. There is
no doubt that in most instances these settlements had no proper sanitation and posed a health
hazard.?* However, what remains repugnant is not the illegality or otherwise of the homes,
but the total disregard that Operation Murambatsvina had for people’s access to shelter,

education, health, dignity and life.?* This i< hecance the evictions took a particularly heavy

toll- affecting vulnerable groups — widc rly, and households headed by
women or children, and people living w .2 To date, the government has
taken no measure to investigate allegation Operation Murambatsvina and to
provide adequate remedies to those whose .26

4
The then UN Special Envoy on @lﬁwéilgiwlb[fslgfﬁq @H‘ﬁ‘i*%e’ Anna Tibaijuka, was

deployed to Zimbabwe by the UN %@WH@W@&@I@@ 2005 to assess the scope and

impact of Operation Murambatsvina. She reported that the Operation was carried out in an
indiscriminate and unjustified manner, with indifference to human suffering and, in repeated
cases, with disregard to several provisions of national and international legal frameworks.?’
Perhaps it must be submitted that had the LHC protected socio-economic rights, better means

of protection could have been put in place to provide effective relief in case of violations of

2! The massive forced evictions were carried out from the 25% of May 2005 in various cities leaving about 700
000 homeless without alternative or emergency shelter.

22 Zimbabwe Councils Act 13 of 2002 (Chapter 29:15) provides in section 199 that, any person who is likely to
be aggrieved by the decision of the urban council may, within twenty-eight days after the date of service of the
notice, appeal to the Administrative Court and no action shall thereafter be taken by the council until the appeal
has been determined by that Court or the appeal has been withdrawn or abandoned.

23 See The Zimbabwe Human Rights NGO Forum: Human Rights Monthly No 37 (2006).

24 The Zimbabwe Human Rights NGO Forum: Human Rights Monthly No 37 (2006).

% Human Rights Watch “Clear the Filth”; Mass Evictions and Demolitions in Zimbabwe”, A Human

Rights Watch Background Briefing, (2005). Available at
http://www.hrw.org/sites/default/files/reports/zimbabwe0905.pdf, (accessed 18/12/2013).

26 Zimbabwe: Human Rights in Crisis Shadow Report to the African Commission on Human and Peoples’
Rights (2007). Available at http://www.ibanet.org/Document/Default.aspx?DocumentUid={8929fc0-ed6c-40c7-
a99a-bb7ed16237d3 (accessed 18/ 12/2103).

27 Tibaijuka, “Report of the Fact-Finding Mission to Zimbabwe to assess the Scope and Impact of Operation
Murambatsvina by the UN Special Envoy on Human Settlements Issues in Zimbabwe Report of the Fact-
Finding Mission to Zimbabwe to assess the Scope and Impact of Operation Murambatsvina by the UN Special
Envoy on Human Settlements Issues in Zimbabwe (2005). Available at
http://www2.un.habitant.org/documents/zimbabwe.pdf (accessed 20/10/2013).
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rights.%® Section 44 of the Constitution enjoins the State to respect, protect, promote and fulfil
the rights in the Bill of Rights including socio-economic rights by explicitly stating that “the
state and every person including juristic persons and every institution and agency of the
government at every level must respect, protect, promote and fulfil the rights and freedoms
set out in the Bill of Rights.” The importance of these obligations in the 2013 Constitution is
that, they create a framework for analysing and clarifying the nature and scope of state
obligations imposed by human rights norms.®! Additionally, these duties act as an important
analytical tool in .elaborating the demands that socio-economic rights impose on the
government. It must also be noted that the Constitution protects the right to equality aﬁd non-
discrimination and therefore this enjoins Zimbabwe to prohibit discrimination in- the

I<a]

enjoyment of rights including socio-econc

2 11 Obligation to respect
. The obligation to respect entails the di e with the enjoyment of socio-

economic rights.® It requires states to retra grering directly or indirectly with the

enjoyment of all human rights atlji ﬁre%dé)iné W&]f(?}rgfil Hléff, élaterial resources alone
or in association with others to satisfy, fisi bjsin xR ffcenioy the right in question.%*

The obligation to respect mandates states to refrain from the acts and omissions whose effect
is to interfere or deprive individuals or a group’s enjoyment of their rights.®> In essence, the
state is enjoined to respect right holders, their freedoms, autonomy, resources and liberty of
action.®® Consequently, the obligation to respect mandates states to refrain from engaging in
any conduct that arbitrarily denies or limit equal access to socio-economic rights by

individuals and groups respectively.

The obligation to respect is enshrined in section 44 of the Constitution. In terms of the
obligation to respect, Zimbabwe must refrain from carrying out any practice, policy or legal
measure that impinges on the integrity of individuals or groups without necessarily obligating

it to take positive action to improve the situation of those who are not accessing socio-

80 See section 44 of the 2013 Constitution. See also Shue Basic Rights: Subsistence, Affluence, and U.S Foreign
policy (1980). :

8! See also Ssenyonjo Economic Social and Cultural Rights in International Law (2009) 23-25.

62 See article 56 of the Constitution. See also article 2 (2) of International Covenant on Economic, Social and
Cultural Rights (1966). ‘

6 Ssenyonjo (2009) 23-25.

% Ibid.

6 Ibid.

% Jbid. See also SERAC case para 46.
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attainable standard of health for all Zimbabweans especially the vulnerable groups.'!® The
recognition of the right to healthcare will empower courts to review health policies and
programs put in place by the government.!!! It further empowers citizens to hold accountable,
political leaders to justify policy decisions that negatively impact on the right to health of

vulnerable groups.

While the Constitution protects the right to health for everyone, section 76 (2) provides for a
specific protection of the right to have access to health care of vulnerable groups. These are
people living with chronic illnesses.!'? In other words, “to have access to” entails that
Zimbabwe must facilitate access to or create an enabling environment for everyone to access

a service.!'® It does not mean that the government must provide socio-economic goods and

services on demand but must instead rem that are capable of impairing the
enjoyment of the right to health care.!'4 ler the right to health is that no
person may be refused emergency me any health care institution.!’
Nevertheless this right is also subject to ] ion taking into account available

resources.!!® The right not to be refused SNy medical treatment is of particular
relevance to Zimbabwe. This iﬂﬁﬁl{;@f@fﬁ@@pm@(}:@aﬁ@rpme of ensuring that
treatment is given in an emergency andoig @bl éngiates &gt lemeaicratic requirements or other
formalities.!!” This means that a person who suffers a sudden catastrophe that calls for
immediate medical attention should ndt be refused ambulance or other emergency services
which are available and should not be turned away from a hospital that is able to provide the
necessary treatment.!'® In the South African case of Soobramoney which is relevant to our
courts, the Constitutional Court of South Africa interpreted a sinlilar provision and held that,
emergency medical treatment provision requires that remedial treatment that is necessary’a;nd
available be given immediately to avert harm.!!® Currie and De Waal have explained that not

to be refused emergency medical treatment may be applied horizontally entailing a duty for

110 The 2013 Constitution identifies vulnerable groups to include, the elderly, women, children, disabled and war
veterans. )

11 See the South African Constitutional Court decision in Minister of Health v Treatment Action Campaign
(TAC) 2002 5 SA 721 CC.

12 See section 72 (2) 2013 Constitution.

113 Jordaan et al Understanding Social Security Law (2009) 26-27.

U4 Ibid. .

115 Section 76(3) (3) 2013 Constitution provides that “no person may be refused emergency medical treatment in
any health-care institution.”

116 See section 76 (4) of the 2013 Constitution which limits all the health care rights enshrined in section 76.

17 Currie & De Waal The Bill of Rights Handbook (2013) 595.

118 1hid. :
19 See Soobramoney v Minister of Health (Kwazulu-Natal) 1998 1 SA 765 (CC) (Soobramoney case) para 20.
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22213 Acceptability

Zimbabwe is enjoined by the right to health care in the Constitution to ensure that health
facilities, goods and services respect medical ethics and aré gender sensitive and culturally
appropriate. In addition, Zimbabwe is also enjoined to ensure the full realisation of the right
to health through the progressive provision of health facilities, goods and services that are
scientifically and medically appropriate and of good quality.'*® In essence acceptability
_enjoins the government to put in measures and pfogrammes that will guarantee healthcare

and its underlying determinants. N

The government must ensure that reasonable measures are put in place to ensure the

progressive realisation of this right regardless of the available resources.!*” The CESCR has

further elaborated that, as part of the me: nd proper realisation of the right
of access to health, the state must adopt : itional public health strategy and
plan of action.!*® Such a plan must addr erns of the entire population; be
devised and periodically reviewed on the )atory and transparent processes,

and must contain indicators and benchmarks UlPprogress can be closely monitored.'*®

This resonates with the speciﬁ@lfﬁgv@pgirpyogﬂ Bor depgtit@ion to protect, respect,
fulfil and promote the right to healtll ogte. M mextsectid Rcusses the right to portable

water.

2 2 3 The nature and content of the right to clean and potable water

The 2013 Constitution protects the right to water as a justiciable right and therefore sﬁbject to
judicial enforcement. Section 77 (1) (a) of the Constitution provides that every person has the
right to safe and potable water. The right to clean and potable water as a justiciable right is a
major development in Zimbabwe. This is so because over the decades the water situation in

Zimbabwe has been appalling leading to the outbreak of preventative waterborne diseases

such as cholera in 2008 which claimed more than four thousand lives.!?

136 See UN Office of the High Commissioner for Human Rights (OHCHR), Fact Sheet No. 33, Frequently
Asked  Questions on  Economic, Social —and  Cultural . Rights, (2008). ~Available at:
http://www.refworld.org/docid/499176e62 (accessed 05/01/2014).

137 The concept of progressive realisation is discussed in Chapter 2 and in this chapter

138 See Fact sheet 33 (2008). See also CESCR General Comment 14 para 12 (d).

139 General Comment 14 para 12 (d). It is submitted here also that it is the duty of the national key institutions to
ensure the government complies with its constitutional obligations in an endeavour to progressively release
socio-economic rights.

140 Mukandavire et al “Estimating the Reproductive Numbers for the 2008-2009 Cholera Outbreaks in
Zimbabwe” 2011 Emerging Pathogens Institute, University of Florida.
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2 2 31 The essential elements of the right to clean and potable water

22311 Adequacy

The normative content of the right to water has been elaborated by the CESCR in its General
‘Comment 15 on the right to water. The CESCR provides for the components of the right to
water and these include; availability, acceptability, éccessibility, information and
participation and high quality water service_s.141 However, the guiding principle is that

available water must be adequate for human dignity, life and health.'*? This access and

adequacy is necessary to prevent water ch as cholera, avoidable deaths
resulting from dehydration and most sigr e for consumption, cooking, and
personal and domestic hygiene purpose: water must be available to all,
particularly to the marginalised and vulne iety.!** Therefore, to fully realise

and protect the right to water under the Z'Eution, courts must generously and

purposefully interpret this rlghtﬂmvéih%‘iw 6$%wmédignity, life and health
in accordance with the Constituﬁorr[we'ltﬁéptﬁﬁlm &hlbigations contained in articles
115 and 124 of ICESCR. General Comment 15 explicitly stipulates that, the right to water -

entitles everyone to sufficient, safe, acceptable, physically accessible and affordable water for

personal and domestic use.'4” This means that water should be available to all.

141 See Committee on Economic, Social and Cultural Rights, General Comment Nol5 The Right to Water
(2002) UN Doc E/C.12/2002/11 (CESCR General Comment 15 para 12).

142 CESCR General Comment 15 para 11.

143 Ibid., para 2.

144 Ibid., para 12 () (ii). .

145 Article 11 (1) of ICESCR stipulates that, “the state parties to the ICESCR recognise the right of everyone to
an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to
the continuous improvement of living conditions. The states parties will take appropriate steps to ensure the
realisation of this right, recognising to this effect the essential 1mportance of international cooperation based on
free consent.”

146 Article 12 (1) of ICESCR proclaims that “the states parties to the ICESCR recogmse the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health.

146 CESCR General Comment 15 para 2 the CESCR stated that “the human right to water entitles everyone to
sufficient, safe, acceptable, physically accessible and affordable water for personal and domestic uses. An
adequate amount of safe water is necessary to prevent death from dehydration, to reduce the risk of water-
related disease and to provide for consumption, cooking, personal and domestic hygienic requirements.”

147 See CESCR General Comment 15 para 11-12.
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2 2 31 2 Availability

The availability component enjoins state apparatus to ensure sufficient and continuous supply
of both personal and domestic water.'*® Sufficient water supply is explained under World
Health Organisation (WHO) guidelines to ensure at least 50 litres per person per day in order |
to reach a 10w level of concern over health impacts.'* According to WHO, one hundred litres
per person per day, is the minimum needed to provide a sﬁfﬁcient quantity for all basic

personal and food hygiene as well as laundry and bathing, assuming efficient patterns of use.

22 31 3 Accessibility

Accessibility entails that water must be accessible at all times. Consequently, this means that
water facilities and services must be veryone without any form of
discrimination.!>® Closely linked to a our concepts namely physical
accessibility, economic accessibility, no nd information accessibility. In
terms of physical accessibility, water s ithin the physical reach of the

- citizens.!! With regard to economic accvater services must be affordable

particularly by the vulnerablt aild maréi'%alise(f Pegrﬁ:n% g&, éociety.lsz Information
accessibility entails the right to receiyeb%}'{gpaﬁ iptPpBAEeRpsoncening water services.'>?

In terms of non-discrimination water must be accessible to all citizens especially the
vulnerable and marginalised groups without any form of restriction and discrimination based

on any ground.

22 314 Quality

There is no doubt that sufficient water alone is not enough to ensure a human right to
water.!>* For this reason, Zimbabwe must ensure that water for personal and domestic use is
safe and free from micro-organisms, chemical substances and radiological hazards.!*> This

fulfils the safety component of the right to water and this further recognises the fact that even

148 See CESCR General Comment15 para 12.

149 Ibid., 15 para 12 (a). See also Howard & Bartram Domestic Water Quantity, Service Level and Health
(2003). Available at http://www.who.int/water_sanitation _health/diseases/WSHO03.02.pdf accessed 10/05/2014).
See also Gleick “Basic Water Requirements for Human Activities: Meeting Basic Needs” 1996 21 Water
International 83-92.

150 CESCR General Comment 15 para 12 (c).

151 Ibid., paral2 (c) (i).

152 Ibid., paral2 (c) (ii).

153 Ibid., paral2 (iv).

154 Ibid., paral2 (c) (iv).

155 Ibid., paral2 12 (b).
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though many people may receive this basic water requirement or more, in some cases the
water delivered may not be of adequate quality.'® Additionally, General Comment 15
stipulates that water for personal and domestic use must be of an acceptable colour, odour

and taste.!>” The next section discusses the right to food.

234 The natlure‘and content of the right to food .
Section 77 (1) of the Constitution also protects the right to food as a justiciable right. It
provides that every' person has the right to sufficient food. However, the Constitution

immediately acknowledges that the right to food, similar to the other socio-economic rights

protected under the Constitution, can only be realised progressively through reasonable and

other measures.!*® The former UN Specia’ ~ " right to food opined that,
the right to food means to have regular, | cted access, either directly or by means
of financial purchases to quantitatively ¢ ient food corresponding to the cultural
traditions of the people to which the cons nsure a physically and mentally healthy

individual, collectively fulfilling a dignificu v
It is contended that without fo%mvﬁnslietyoéfe I jite (i the Special Rapporfeur’s

definition of the right to food, it is furfluzyetesd thaftteefgn ee adequate food is indivisibly
linked to the inherent dignity of the human person and indispensable for the fulfilment of the
other human rights enshrined in the 2013 Constitution.!®® The CESCR further affirms that the
right to adequate food is inseparable from social justice requiring the national and
international levels oriented to the eradication of poverty and the fulfilment of all human
rights for all.!®! Section 15 of the 2013 Constitution is in line with this requirement by the
CESCR, as it provides for food security and the creation of food reserves that are meant to

ensure continual access to adequate food.!¢?

156 Moyo Water as a Human Right under International Human Rights Law: Implications for the Privatisation of
Water Services, chapter 4 (LLD the51s 2012 Stellenbosch).

157 Ibid., chapter 4.

158 Section 77 of the 2013 Constitution.

159 UN Special Rapporteur on the Right to Food Report on the Human Right to Food (vear). Available at
http://www.ohchr.org/EN/issues/pases/food/.index.aspx (accessed 05/01/2014).

160 Committee on Economic, Social and Cultural Rights, General Comment 12 The Right to Adequate Food
(1999) U.N. Doc. E/C.12/1999/5 (CESCR General Comment 12 para 4). See also African Commission in Social
and Economic Rights Action Centre (SERAC) and another v Nigeria (2001) AHRLR 60 (ACHPR 2001) where
the African Commission held that the right to food is implicit from other Charter Rights as the right to life,
health and development.

161 See the SERAC case.

162 Section 15 of the 2013 Constitution provides for food security among other things and obliges the state to
encourage people to grow and store sufficient food, secure the establishment of adequate reserves and encourage
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rights should have the opportunity to seek relief or remedy in the courts and other non-

judicial organs such as the Zimbabwe Human Rights Commission.!**

The principal aim of this chapter is to discuss and analyse judicial enforcement of socio-
economic rights in Zimbabwe under the Constitution. Although it is beyond the scope of this
chapter to engage in a comprehensive comparative analysis, reference will be made to the
judicial enforcement of socio-economic rights under the 1996 South African Constitution.
This is because the judiciary in that country has played a significant role in protecting socio-
economic rights protected under the 1996 South African Constitution. An array of cases
from the Constitutional Court of South Africa demonstrate some practical and conceptual

challenges that arise in the legal enforcement of these rights, hence the need to refer to the

decisions from that country. The courts i ¢ developed a reasonable model
of review of these rights and as illustrate: L is likely to influence our courts
in interpreting socio-economic rights. T ded into five sections; the first
section explores and discusses the role o ghts adjudication and how these

rights should be interpreted in a transforn#ner. This section further discusses
international law, foreign law e@ﬁﬂlﬁ @Pﬁwﬁfl@‘w@ﬂ%@‘mon as interpretative
tools in respect of socio-economic rifbty. fnerviatubs egivereein the Constitution include,
the respect of supremacy of the Constitution, fundamental rights and freedoms, recognition of
inherent dignity and human worth and recognition of the equality of all human beings among.
others.!”> The second section then explores the possible model for ascertaining state
compliance with the protected rights. The third section discusses another conceptual and
practical challenge in the socio-economic rights discourse, the remedial framework in
adjudicating socio-economic rights. The fourth section examines legal standing mechanisms
introduced by the Constitution. This chapter concludes by exploring the complementary role
of the Zimbabwe Human Rights Commission (ZHRC) in the protection and promotion of

these rights.

3 1 Role of judiciary under the Constitution
Section 162 of the Constitution vests judiciary authority in the courts. The Constitution |

provides that it is supreme and all three main arms of government derive their authority from

194 CESCR, General Comment 3 The Nature of States Parties’ Obligations UN. Doc. E/1991/23 (General
Comment 3 para 3. :
195 See section 3 of the 2013 Constitution.
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economic rights. Nevertheless, the subordination of the political branches of government to
the judiciary may entail the interference in policy choices by the judiciary which might fall
foul of the doctrbine of separation of powers. Writing in the South African context, the late
former Chief Justice (CJ) of South Africa, Justice Pius Langa cautioned that judges are not
law-makers and thus must be careful in being over active or passive in socio-economic rights
matters.?! However, Langa CJ was also quick to. recognise the prominent role of the
judiciary in a constitutional democracy, that where fhere is need to align the laws and
government conduct with the Constitution, the judiciary to a certain extent, do legislate and

as such must fulfil the mandate.2%

The judgement of the Supreme Court of Zimbabwe in Zimnat Insurance Co Ltd v Chawanda
further highlighted the special role of developing countries such as

Zimbabwe. The Zimbabwe Supreme Cow

[t]oday, the expectations among people ¢ particularly in developing countries are
rising and the judicial process has a vital ag and developing the process of social

change. The judiciary can and must operate ‘I fulfil the necessary role of effecting such

development. It sometimes l{«?ﬁliv@f@f @aijf stalIefldI_Tﬁlftéw change is reached more
quickly through legal development I?y t&e éfﬁléjf}rfljlh@fé{ éllféﬁ;&séature. This is because judges have

a certain amount of freedom of latitude in the process of interpretation and application of the law,23

Accordingly, the judiciary must understand its constitutional duty and ensure that
constitutionally protected socio-economic rights become a reality through a generous

contextual interpretation that gives content to these rights.

Therefore, the broad range of socio-economic rights in the Constitution present the courts
with an important opportunity to develop the legal system to be more attuned to poverty,
social marginalisation and respect for human dignity and fundamental rights.?* Additionally,
these rights present the judiciéry with an important opportunity to re-establish itself as one of
the true upholders of human rights in Africa. This is because when the people have exhausted
all the avenues in the protection of their rights; they will turn to the courts to act as their

institutional voice and last resort. It follows that judges must shy away from highly structured

201 Tanga “Transformative Constitutionalism,” Prestige Lecture delivered at Stellenbosch University (South
Africa) (2006) 10-11. Available at
https://web.up.ac.za/sitefiles/file/Faculty%200{%20Law%20Documents/2011/Langa%20%20Transformative%2
0Constitutionalism.PDF (accessed 07/06/2014).

202 Langa (2006).

203 See Zimnat Insurance Co Ltd v Chawanda 1991 2 SA 825 ZSC.

204 1bid, ‘
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as a standard for the government to conduct policy and draft legislation that will promote the
protection and realisation of socio-economic rights. The approach must be used by the courts
to assess governmental conduct.?®® Where government does not meet the required
constitutional standard of reasonableness, courts must require the government, to revise its
policy to provide for those in need and to rémove anomalous restrictions. Accordingly, the
most important point under the reasonableness approach is that the government justifications
will be subject to scrutiny by the courts and in turn the government must present convincing
reasons why particular sectors of the society are excluded from accessing basic socio-
economic services.2®® This will inculcate a culture of justification which is one of the

underlying principles of constitutional review.?*°

The standard of scrutiny that must be er irts in Zimbabwe must be more
than simply enquiring whether the poli conceived and applied in good
faith.?! For example in the Grootboom he South African Constitutional
Court indicated that evidence in particuls that there is a minimum core of

the particular service that should be taken in"SGJJ#%h determining whether the measures
adopted by the state are reasor[ag)ﬁf” )ﬁ?tiynéf, o feesphebiqaess approach must go
beyond the scrutiny of the adopted mheapetervanthehqdet aneehe degree and extent of the
denial of the socio-economic right.”?* Furthermore, such an approach must incorporate two
interests protected by socio-economic rights. Firstly, in determining whether the means
provided for realising of socio-economic rights are reasonable, the courts in Zimbabwe must
ensure that, measures put in place by the government cater for the more basic interest of
survival.?* Secondly, the courts must ensure that the medium and long term measures
towards the realisation of socio-economic rights are extensive and extend beyond the mere

survival and basic needs.?”

South African courts’ adjudicating on similar constitutional provisions to ours have set out

the following standard for government measures and programmes to be reasonable. The

88Coomans “Reviewing Implementation of Social and Economic Rights: An Assessment of the
“Reasonableness” Test as Developed by the South African Constitutional Court (2005) 15. Available at
http://www.zaoerv.de/65 2005/65_2005_1 a 167 _196.pdf.(accessed 25/March/ 2014)

289 Liebenberg in Squires et al (2010) 82.

20 Ibid., 82.

21 1bid., 79. :

22 See Grootboom case para 33 and TAC case para 34.

293 Grootboom case para 33.

294 Bilchitz 2002 490. See also Bilchitz 2003 11-14

25 Ibid., 490.
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measures”, “to achieve ‘the progressive realisation” of the rights, “within available

resources”. 31

The minimum core as with the reasonableness approach has its own limitations and our
courts must be careful in over einphasising this approach.?!* For example, Liebenberg
highlights a number of difficulties posed by the minimum core approach. These include the
approaéh’s' impact on democratic institutional functioning (including supposed infringement
by courts on .separation of powers and participatory democracy), its linkage to survival
standard does not guarantee clarity and certainty in defining priority claims and the standard
is unduly reductionist in the context of a transformative constitutionalism which seeks to

promote the achievement of social justice.>!> Additionally, the minimum core approach has

been labelled as rigid and plagued by con ent paradoxes and thus adopting
such an approach may bring more confu 316 The Constitutional Court of
South Africa argued that it is not clear aum core obligations should be
defined with reference to specific groups « litionally, some of the reasons of

the rejection of this approach by the ConstituGJJ%%f South Africa are in relation to its
incompatibility with the institfippp] fegagcitpycﬁ JEde oyt d budgetary matters.>'®
However, the rejection of the minimuinoepeé ebligatidmaed.arodel of review and the adoption
of the reasonableness approach by the Constitutional Court of South Africa has invited a lot

of criticism from academic scholars. Dugard and Wilson for example provides that,

what the Court has been reluctant to do since Groothoom case is to exercise the power the Constitution
assigns it explicitly to determine the interests socio-eéonomic rights themselves exist to protect and
advance. Reasonableness and procedural fairness are not sufficient to define these interests. They
- simply act as a prism through which the enforceability of these interests can be considered on the facts
of a particular case. At best, they simply embroider the entitlements already guaranteed in Section 33

of the Constitution.3!?

Nonetheless as held in the South African case of Grootboom, in certain instances, minimum

core will be a strong determinant of the reasonableness of the steps taken by the

313 See sections 75 (4), 76 (4) and section 77 of the 2013 Constitution.
314 See Chowdhury (2009) 1. See also Young (2008).
315See Liebenberg “Socio-Economic Rights: Revisiting the Reasonableness/Minimum Core Debate” in
‘Woolman and Bishop (eds) Constitution Conversations 2008 303-331315.
316 See Young 2008.
317 Grootboom case para 31.
318 See TAC case para 70-71.
319 See Wilson & Dugard “Taking Poverty Seriously: The South African Constitutional Court and Socio-
Economic Rights’ 2011 Stellenbosch law Review 669. See also Mazibuko and Others v City of Johannesburg
and Others 20104 SA 1 (CC).
]
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government.’?® This way courts will be able to overcome the problem earlier identified, that
of defining the precise content of the protected socio-economic rights. Furthermore, courts
will be able to ensure that no one is deprived of the floor base levels of the constitutionally
protected rights. In instances where people are deprived of the basic necessities of life, courts
must ensure that the government has taken all practical and reasonable measures to remedy

the situation.??!

Despite the inadequacies of the two models discussed above, our courts must position
themselves as to the proper model of review to ensure that the duties imposed by the
constitutionally protected socio-economic rights are fulfilled. This is because for the judiciary

acting under the Constitution particularly socio-economic rights is a constitutional invitation

to engage in transformative constitution: ind post-colonial injustices to a
more just society where there is equal dis es. Accordingly, the inclusion of
the long marginalised socio-economic rig tion is intended at advancing the
plight and socio-economic life of the peoj gnity. Although the Constitution

does not mention the minimum core, the Usocio-economic rights itself is an
endorsement that the Constitutigy ﬁw@-ﬁ;ﬂﬁvmt@ b wepe society from a society
based on socio-economic deprivation ey @re baded e equed distribution of resources to
all. In essence, it is aimed at transforming their lives for the better. Thus it is not possible to
respect people’s dignity while denying them, at the very least, the basic needs for human

survival. ’

3 3 3 Integrated approach
The judiciary in Zimbabwe should draw understanding of its role in enforcing socio-

322 The courts must consider

economic rights vis a vis the doctrine of separation of powers.
adopting an integrated approach that will enhance the realisation of rights. Such an approach
employs both reasonableness approach and the minimum core approach. This is because on
one hand, the text of the Constitution refers to “reasonable legislative and other measures”
and on the other the Constitution espouses values of human dignity, equality and freedom
that signify that no one must be denied of the basic necessities of life. Furthermore, the
Optional Protocol to the ICESCR (OPT-ICESCR) seems to endorse both “reasonableness”

and minimum core approaches, an indication that these are not mutually exclusive but can be

320 See Grootboom case para 33.
321 See ECSCR General Comment 3.
322 See Wilson & Dugard (2011) 664-682.
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employed together to comprehensively and mutually support each other with the result that
socio-economic rights are effectively implemented and realised.*?® In particular article 8 (4)
of the OPT-ICESCR proVides that, “when examining communications... the Committee,
shall consider the reasonableness of the steps taken by the state party to the ICESCR. In
doing so, the committee shall bear in that the state party may adopt a range of possible policy
measures for the implementation of socio-economic rights.”®2* While it is appreciated that
domestic courts do not have the advantage to access the extensive material for state reports
received by the CESCR, adopting an integrated approach which is inclusive of both minimum
core and reasonableness approach will help the courts define the constitutionally protected
rights in precise terms including the basic minimum essentials for a digniﬁed life.*® This will

further ensure that that the entrenched sorin-eranamin wichts haye practical benefits for the

worse off in society. In addition, an inte ill breathe life into the abstract
socio-economic provisions and ensure tl lear guidelines within which to
structure its legislative, policy and prograr tion framework.32¢

The next section briefly explores the separat's doctrine, the remedial framework

for violations of socio-economiE}‘ﬁWélféTfy ef[t}F@int:em]r@d practical challenges
that are likely to arise in the judicial eﬁ[fg)gqmngrt of Jomicettonomic rights.

3 4 Separation of powers

" The doctrine of separation of powers requires the functions of government to be classified as
legislative, executive or judicial and requires each function to be performed by separate
branches of government.’?’ Currie and De Waal stated that the doctrine of separation powers
provides that the functions of making law, executing the law and resolving disputes through
the application of law should be kept separate and, in principle should be performed by
different institutions.””® Thus in the process of adjudicating socio-economic rights, the
judiciary will have to define how it understands its role in the tripartite scheme of
government. This is because by their very natﬁre, socio-economic rights are likely to invite

courts to issue positive orders, an exercise that will inevitably encroach into the sphere of the

32 See the preamble of the Optional Protocol-ICESCR (2008) adopted as a UN General Assembly resolution
A/RES/63/117.

324 See article 8 (4) of the Optional Protocol to the ICESCR.

325 QOrago Poverty, Inequality and Socio-Economic Rights: A Theoretical Framework for the Realzsatzon of
Socio~-Economic Rights in the 2010 Kenyan Constitution (LLD thesis 2013 UWC) 291-292.

326 Ibid.

327 Currie and de Waal The Bill of Rights Handbook 5 ed 2005 18-19

328 Ibid.
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innovative remedies where necessary to ensure socio-economic rights are well protected and

enforced.?*!

The crucial decision for courts in Zimbabwe is Whethér to rely on declaratory relief or
injunctions to enforce socio-economic rights. Declarations are based on good faith and to
ensure compliance with the Constituﬁon, courts assume that government will take prompt
measures without the need of judiciary intervention.?*? Sections 175 (6) (b) and section 85 of
the Constitution discussed above seem to endorse declaratory relief as a form of remedy.
What is apparent from these two sections is that the Constitution does not refer to injunctions
as a form of a remedy Declarations proceed on the assumption that governments will take

prompt and competent steps to comply with courts’ declarations of constitutional entitlements

and that continued supervision and su ion by the courts will not be
‘necessary to ensure compliance with tt A declaration of constitutional
entitlement will often be made in ge ing governments’ considerable
flexibility and latitude in selecting the p1 used.3* Conversely, injunctions

(structural) generally contemplate the possibiNjj#®nued judicial involvement.** This is
because they are ultimately enffﬂ‘"ﬁlﬂféw OfPgdtopfegings that can result in the
impdsition of fines or even jailing of goxpettuent offfcideféiiidike declarations, injunctions

are specifically worded and require government to report back.

The Constitution gives courts very wide remedial powers to grant appropriate relief for any
| constitutional violation including the violation of socio-economic rights. Many scholafs agree
that structural interdicts are the most effective remedies for violation of socio-economic
rights, especially where the state has a long history of non-compliance with court
 decisions.**’ This is because courts retain supervisory jurisdiction over the implementation of
their decisions and thus Zimbabwean courts must consider using structural injunctions.>**

Injunctions (particularly structural) require the government to report back to the court at

341 See the South African case of Fose v Minister of Safety and Security 1997 3 SA 786 (CC) para 19.

342 Roach in Squires ef al (2010) 113.

343 Tbid. See also Roach “The Challenges of Crafting Remedies for Violations of Socio-Economic Rights”
(1976). Available at

https://www.law.utoronto. ca/documents/Roach/challenge crafting.pdf accessed (19/12/2013).

344 Roach in Squires et al (2010) 113.

345 Ibid.

346 Ibid.

347 Ibid. See also Liebenberg (2010) 426.

348 On the structural injunctions, see for example Liebenberg (2010) 426. See also Mbazira (2009)
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regular intervals about the steps taken to comply with the Constitution.>* The court orders
the respondent to report back to it on the implementation of its decision and as such allows
courts to overseer prdgressive protection of socio-economic rights. For that reason,
Zimbabwean courts must not only limit themselves to declarations as the form of just,
appropriate and equitable remedy but grant any appropriate relief that is capable of securing
the protection, fulfilment and enforcement of the rights in question. In certain instances, more

innovative remedies may have to be developed to vindicate the Constitution.

It is argued that in many instances the violations of socio-economic rights may be too
diffused or nebulous, the conventional litigation and remedies are inadequate for these rights

as monetary damages may not be able to repair the constitutional harm.3%° Furthermore,

declaratory orders are likely to be ineffec nstitutional violations of socio-
economic rights are often too widespre: nent inaction in a single court
order.3*! Hirsch argues that, to have any . the court would have to direct
reform at the state institution itself.35* He if there was a solution to put an

end to a systematic violation with a single ONIJJllI often inappropriate or at least less
desirable to adopt the quick-fix gglpfiopeiyss wdrek plgrtoHmtitetions systematically.?>
As such, traditional remedies such as-degldtatéons adehgétiecdlGhjunctions, though extremely
useful, do not address the threat of existing and on-going violations of constitutional rights by
a delinqueht state institution in certain contexts.>>* It follows that injunctions (structural
injunctions) are the most favourable way to bring about far reaching institutional and
structural reform over a period of time in a manner ideally determined by the poliﬁcal organs
of government.3>> This will in turn allow our courts to review and asses the means employed
by the government whether they are reasonable and as such adequé.te for protecting socio-

economic rights.

It follows from above that, due to deficiencies of declaratory orders our courts must consider
structural injunctions as appropriate, just and equitable remedies, particularly in socio-

economic rights cases. The reason emanates from the behaviour and attitude of the executive

349 Roach “Crafting Remedies for violations of Economic, Social and Cultural Rights” in Squires ef al (eds) The
Road to a Remedy: Current Issues in the Litigation Economic, Social and Cultural Rights (2005) 113.

330 Hirsch “A Defense of Structural Injunctive Remedies in South African Law” 2007 Oregon Review of
International Law 22.

351 Hirsch 2007 23.

352 Ibid.

353 Ibid.

354 Ibid., 24.

355 Ibid,, 24.
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on their behalf. It is worth noting that to have standing, an applicant must not only allege that
a fundamental right in the Bill of Rights is violated or‘threatened but also that he or shé has
“sufficient interest in the remedy sought.>*® Accordingly, human rights organisations and other
civil society entities in Zimbabwe must ensure that they utilise this generous and flexible
enforcement mechanism and litigate on behalf of the people as it is their interest and purpose

' to ensure that all ri ghts are respected, promoted, fulfilled and protected by the state.

As held in the South African case of Ngxuza v Permanent Secretary, Department of Welfare,
Eastern Cape, the broad and generous approach to legal standing is critical to facilitate the
ability of marginalised and poor communities to vindicate their socio-economic rights in

circumstances where they have been unable to do so through other democratic means and

processes.’® However, at the same time, that the rules pertaining to legal
standing prevent abuse of the generous ¢ . by legal practitioners and civil
'society organisations that are not genuinel cests of the relevant comr_nuhities
or act in ways that marginalise the partici; ;ommunities in such litigation.3”°

Thus Zimbabwean courts must be able to ma"SJl#and progressive determinations as to
the rules of standing to various mWf'nggi?%Pﬂoﬂ@%eepresentation of all the
members of the society particularly flargpteand ther restginedised to enforce their socio-

economic rights.

3 6 1 Class action
Section 85 (c) of the Constitution espouses class action which is a useful device for
challenging violations which have a similar impact on a large dispersed group of péople

lacking the means to institute a number of individual actions. Liebenberg has explained that:

essentially a class action permits a single or small group of ‘representative plaintiffs’ to institute legal
proceedings on behalf of a large group who share with the representative plaintiff the same cause of
legal action and interest in the remedy sought. Apart from benefiting the beneficiaries of rights through
co-ordinated and unified litigatioh, class actions also relieve the pressure on courts by avoiding
piece;neal litigation or numerous joinder applications in a case concerning the same set of facts and

legal questions.>”!

368 Currie & de Waal (2013) 178.

369 Ibid. see also Liebenberg (2010) 88.

370 Liebenberg (2010) 88.

371 See Liebenberg “Forging New Tools for Vindicating the Rights of the Poor in the Crucible of the Eastern
Cape” Public Lecture delivered at Rhodes University, Faculty of Law Faculty on 28 July 2014.
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commitment to the interdependence and indivisibility>®’

of all rights in the domestic legal
order. Furthermore, the full complement of socio-economic rights in the 2013 Constitution
imposes the primary responsibility on the government of Zimbabwe to ensure everyone is
able to access the basic necessities of life.3% However, one of the research questions in this
study was whether, the constitutional protection is in itself enough to ensure proper protection
of socio-economic rights. This study illustrated that constitutional protectibn of socio-
economic rights must be strengthened by strong judicial and quasi-judicial enforcement
mechanisms discussed in chapter three above. In this regard, it was argued that courts are key

institutional players in the domestic framework for protecting socio-economic rights.

Chapter 2 sought to discuss the constitutionally protected socio-economic rights and the

normative content thereof>*! In line Comments developed by the
Committee on Economic Social and Cu io-economic rights in the 2013
- Constitution are enforceable rights with n 2 As such, socio-economic rights
in the Constitution deserve the same lew: civil and political rights. It was

shown that due to their polycentric nature, soSSic rights are internally qualified and
may only be realised progressivwmmcgpt@@i}{bkmgces.393 In other words,
the state must use all the maximum fogleblie restutces 2 @93 dsposal to ensure that socio-
economic provisions in the Constitution are protected. As discussed in chapter 2, the concept
of progressive realisation constitutes an acknowledgement that, the full realisation of socio-
economic rights will generally not be able to be achieved within a short period of time.3*

Instead, Zimbabwe must move as expeditiously as possible towards the full realisation of
these rights. |

In chapter 2, it was argued that, where the state is failing to meet its constitutional
obligations, it must prove that every effort has been made to ensure access to socio-economic
rights. Otherwise, any arbitrary impairment of access to socio-economic rights by the staté
must be strongly justified in line with constitutional reqﬁirements before the courts’ of law. In

addition, this study demonstrated the fact that socio-economic provisions in the Constitution

389 See Article 5 of the Vienna Declaration on the Programme of Action1993.

390 See chapter 2 on the discussion of the spec1ﬁc rights.

391 See chapter 2 of this study.

392 See chapter 2 section 2 2 above.

393 See chapter 2 of this study.

394 See Government of Republic of South Aﬁzca and Others v Grootboom and others 2000 11 BCLR 1169 (CC)
case discussed in chapter 3 of this study.
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‘entrenched in the Constitution. Furthermore, the founding values, national objectives and
socio-economic rights must guide the state and its functionaries in formulating and
implementing laws and policy decisions that will lead to the establishment of a democratic
society in which all those within a state’s jurisdiction have access to the basic necessities of

life.

Nothing could be more demeaning to the dignity and effectiveness of the courts than to have
a government that does not respect court orders.’' It is therefore recommended that all
government actors and private entities resbect the orders and decisions of the courts.*"* This
will ensure the public regain confidence in the judicial system in Zimbabwe. This further

ensures that courts function fully without any fear or favour and issue out appropriate, just

and equitable remedies. This way court entertain - socio-economic rights
claims by citizens, who are in turn empo 1st and responsive conduct from
all branches of government through the ji cason, the broad range of socio-
economic rights in the Constitution nsparency, accountability énd

responsiveness in government by requiring tmrgans to justify their decisions that
impact upon the socio—econom{‘; ]ﬂfﬁ eﬁi-t%ﬁ?e@{é Pl@ffhft{l&‘ @ey are reasonable and
meet the demands of the Constitution. Agielifiemaity,axemdidhe once respected judiciaries
in Africa in the 1980s, the judiciary must use socio-economic rights claims and other rights in
the Bill of Rights as an opportunity to redeem its image as a champion of human rights in the
region and beyond through rights based jurisprudence.

Chapter 3 also sought to illustrate that the Zimbabwe Human Rights Commission (ZHRC) is
another key institutional player in the domestic framework for protecting socio-economic
rights.*!® The ZHRC is mandated with quasi-judicial powers and must be able to position
itself as a vital player in protecting rights. As part of its authority, the ZHRC must ensure that
it sensitises the society of its socio-economic rights and also ensure that the state submits -

reports to various treaty bodies on the measures it has taken to realise these rights.

It is also recommended that Zimbabwe must further invite judges and other stakeholders from
similarly placed jurisdictions such as South Africa and Kenya who have been closely

involved in the adjudication of socio-economic rights to share their knowledge, successes,

414 See Roach “Crafting Remedies for violations of Economic, Social and Cultural Rights” in Squires ef al (eds)
The Road to a Remedy: Current Issues in the Litigation Economic, Social and Cultural Rights (2005)112-121.
415 See section 45 of the 2013 Constitution.

416 See chapter 3 section 3 8 above.
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